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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TOVEKA BASKERVILLE, et al., )
) No. 15C 3143
Plaintiffs, )
) Judge Virginia M. Kendall
SGT. PEREZ, et al., V. )
)
)
Defendants. )
)

MEMORANDUM OPINION AND ORDER

On April 11, 2013, based on a lead fromamfadential informant, Defendant Officers
executed a search warrant at gpartment located at 1419 M/ashtenaw, Chicago, lllinois.
They were looking for a heroin dealer nam&oo Short. While executing the warrant,
Defendants shot and killed Plaintiffs’ family p&iue, a pit bull. Defendants also recovered a
bag of powder that eventuallysted negative for narcotics whi€haintiffs contend, was simply
cake mix that Toveka Baskerville used to makench cake. Defendants recovered a gun during
the search. Baskerville wagested and charged with unlawiude of a weapon by a felon and
possession of a controlled substance. Rin8lefendants recovered $12,000.00 in cash from the
apartment. After a bench trial, he was found not guilty. Plaintiffs allege that Defendants
violated their constitutional rightand bring claims of false ast illegal seizures, state law
claims for malicious prosecution and intemtl infliction of emotional distress and for
indemnification. Numerous maial facts are at issue regamndi what actually happened that
night and therefore Defendants’ Motion for Summyndudgment is denied on all counts except

for Count IV, the claim for illegal seizure ofaney, which is granted because Plaintiff Galarza
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had an adequate post-deprigatiremedy and she failed to dee an argument responsive to
Defendants’ Motion.

.  Background

On April 10, 2013, Officer Jolliff-Blake miewith a confidential informant (“Doé}.

(Def. SOF 1 4.) Doe told Officelolliff-Blake that he had boughieroin the day before from a
drug dealer who went by “To Short,” [sic] ah apartment located at 1419 N. Washtenaw,
Chicago, lllinois on the day before meetindfi€er Jolliff-Blake. Doe claimed to have
purchased heroin approximately ten other timethenlast six months from Too Short. (Def.
SOF 4.) Doe described Too Short as “a mabgk, 5°07”, 180 Ibs. 3&0 years old, shortcut,
black hair, brown eyes, dark complexion.” (#aWarrant, Dkt. 63-6.) Doe did not know
Too Short’s legal name. That same dayfigef Jolliff-Blake searched the Cook County
Assessor’'s database for the 1419 N. Washtdoaation, pulled a photograph of the property
from the site, and showed it to Doe who confirmed that the photo showed the apartment building
where he had bought the heroin from Too Shof€omplaint for Search Warrant, Dkt. 63-4.)
Next, Doe accompanied Officer Jolliff-Blake as he drove by the apartment and he again
confirmed that it was the location where he bouggrtoin from Too Short. (Def. SOF | 7.)
During his deposition, Officer Jdf-Blake stated that he kme that Too Short was a gang
member with a criminal history.(Def. SOF § 9.) Officer Jolliff-Blake testified that he learned
this information for the first timevhen Plaintiff Baskerville toldhim during the execution of the
search warrant, but also statbat he had “some knowledge” wfbefore that; he never stated

where he learned this informati nor whether he obtained fiom Doe. (Jolliff-Blake Dep.

! Doe refers to John Doe, an alias used to protectdnfidential informant because Officer Jolliff-Blake did not
reveal his source.



102:1-12%. Additionally, while it is typically OfficerJolliff-Blake’s practice to do a computer
search using a Chicago Police detse to look for arrests thateaoccurred at the location that
is the target of a search warra@fficer Jolliff-Blake did not conducsuch a search in this case.
(Def. Resp. Pl. SOAF { 8.)

Officer Jolliff-Blake prepared a Complaifibr Search Warrant and a Search Warrant
permitting a search of the apartment and the seizure of any heroin, paraphernalia used in the
weighing, cutting or mixing of illegal drugs, any documents showing proof of residency, and any
proceeds from the sales of contraband raso and any records detailing illegal drug
transactions. (Def. SOF 11 10, 14.)n the affidavit, Officer Jolliff-Blake incorporated the
information he obtained from Doe. Heddnot include any background regarding Doe’s
reliability, such as whether he had ever relied on Doe béf@#icer Jolliff-Blake presented the
warrant to an Assistant Cook County State’'soAtey, who, in turn approved and signed the
documents. (Def. SOF § 11.) Then at agpnately 11:09 p.m. on April 10, 2013, Jolliff-Blake
appeared with Doe in person before a Cooki@p Circuit Judge and presented the Complaint
for Search Warrant and Search Warrant tojtldge who had the opportunity to meet Doe, and
who signed off on the warrant determining thateéh&as probable cause to believe that evidence

of drug dealing would be found atktladdress. (Def. SOF § 12.)

2 Officer Jollif--Blake was next asked, “What knowledge diliyhave [of To Short’s gang activity]? A: It was clear
to me that the person that was targeted was a gang mamb#rat typically gang members have criminal histories.
And there was nothing that | learned that told me otherwise, so to spé&dkl'0Z:13-19.) When Jolliff-Blake was
asked why this was “clear” to him,” Defense counsel advised him not to answer any further questions on the subjec
based on the informant privilege. Based on these objections, Jolliff-Blake never disclosed whether héhisarned
information from Doe.

% During depositions, Defendants’ attorney instructed diients not to answer any questions relating to Doe,
including whether Doe had ever previously been relied oanaimformant, so as to protect his identity. (Jolliff-
Blake Deposition, Dkt. 63-3, 10:1-9.) These objectionsevire error because not all of the questions asked would
have revealed the informant’s identity especially whether the informahtoban successful in the past with
providing information that led to arrests and convictions.
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Later in the evening of April 10, Officer lliff-Blake held a meeting with the other
Defendant Officers to brief them on their oltijee and to make plans for the execution of the
search warrant. (Def. SOF 15.) At the debriefing eeting, the Defendants received
information that there could be an aggressive idsgle the basement apartment and that there
might also be children present. (Def. SOF { 16.)

A few hours after the warrant was approvedmiroximately 1:14 a.m. on April 11, Sgt.
Perez and Officers Jolliff-Blake, Rivera, Ortiand Fraction along with at least five other
Chicago Police Officers, wearing masks, amiiva 1419 North Washtenaw Avenue to execute
the search warrant. (Def. SOF { 19.)

At the time of the search, Lisa Galarza &ed two minor children, MB and MG, lived in
the 1419 North Washtenaw apartment with thmst dog, Blue. Bluea pit bull, had been
Plaintiff Galarza and MB’s pet fall years and Plaintiff MG’s péiis entire life. (Pl. SOAF
1.) Blue had never bit anyone nor shown any rosigms of aggression. (Pl. SOAF § 31.) MG
and MB’s father, Toveka Baskerville, were alstaying in the apartemt on the night of the
search. (Def. Resp. Pl. SOAF T 11.)

The parties agree that the next several nmisnafter the officers entered the pitch-black
basement apartment were chaotic. (Def. RBkj{s SOF | 73.) Beyond that, the parties dispute
how these moments unfolded. Acdimg to the Defendants, Offic&ivera was the first officer
to enter the unlocked basememartment door. (Def. SOF § 2Deposition of Officer Brian
Ortiz, Dkt. 63-8, 24:15-16.). Officédrtiz, who was behind Offer Rivera, had his gun in one
hand and a flashlight in the other. (Def. SOE2) Sgt. Perez was the third Defendant to enter
the basement apartment. (Def. SOF § 23.Jic@fRivera and Sgt. Perez heard a dog growling

from inside one of the bedrooms of the apartmé¢bef. SOF { 25.) A®fficer Rivera moved to



the middle of the living room, he and Sgtré&eobserved a dog operetdoor to the bedroom
with his snout and continue to bark as he exitedbedroom. (Def. SOF § 26.) Officer Rivera
and Sgt. Perez recognized that the dog wa laup) from its large blok-like head and closely
cropped ears. (Def. SOF { 29.) elthog was about four to six femtay from the three officers
when Officer Rivera and Sgt. Perez tried tordist the dog with their dishlights. (Def. SOF |
30.) The dog stopped momentarignd then bared its teethogred, and assumed a charging
position by dropping the front part of his body lowleain the back of hisody. (Def. SOF { 31.)
Believing that the dog was a thre@tfficer Rivera aimed and disarged his weapon at the dog
as the dog lunged toward him. (Def. SOF 1 32, 3#9 dog stumbled, but then it proceeded to
regain its footing and began to charge towatds officers again. (Def. SOF § 35.) Officers
Rivera and Ortiz, almost simultaneously, disckedrgheir weapons at the dog, this time killing
Blue. (Def. SOF | 37.)

Plaintiffs tell a different vision of those moments. Otme evening of the search,
Baskerville, Galarza, and Blue slept in a bedrdoward the back of ghhhome and her children
were in the bedroom closest to the front doothefapartment. (Pl. SOAF § 17.) Galarza woke
to a loud banging in the living room. (Pl. SOARS8.) She followed Blue into the living room
just prior to the officers’ entrae. (Pl. SOAF 11 19, 21.) Accand to Galarza and contrary to
Defendants’ version, Blue did not bark; in factudltypically did not bark at all when someone
was at the door. (Deposition of Lisa Gakr‘Galarza Dep.”, Dkt63-1, 61:17-19). Also
inconsistent with Defendants’ rgon, Galarza insists that the ddorher home was locked that
evening. (Pl. SOAF | 20d. 47:9-12). As soon as they entered, Galarza remembers Defendants

began shooting at Blue. (Pl. SOAF § 26.) Biick not charge at the faders but instead ran to



Galarza’s side after the initial gwots. (Pl. SOAF § 27.) Defemdsa then shot at Blue again.
(Pl. SOAF 1 30.) Blue fell to the floor die living room and died. (Pl. SOAF | 25.)

At some point after the shots were fired, Defants assert that they saw Baskerville peak
his head out of the bedroom and the officers r@déim to come out to the living room. (Def.
SOF { 45.) Baskerville, however, testified that was awakened by screaming and gun shots
and when he awoke, he saw someone in hisooedrwith a mask. (Deposition of Toveka
Baskerville, “Baskerville Dep.”, Dkt. 63-13, 1BkE:172:3.) Officer Jolfi-Blake believed that
Baskerville was Too Short bagse his “appearance matched gigsical description” provided
by Doe. (Def. SOF | 48.) But Plaintiffs poiotit that Baskerville is 5’2 and 150 pounds (PI.
SOAF { 7); Doe told Jolliff-Baskerville that Too Short was 5’7 and 180 pourfsiseSgearch
Warrant, Dkt. 63-6.) Baskville also claims that he neveddaor admitted to the officers he
had previously been arrested, that he never saichthlived in the apartnt, and that he did not
confirm that he went by the nickname “Too SHortAffidavit of Toveka Baskerville, Dkt. 72-
11, 91 4, 6, 9.) Officer Jolliff-Blak claims that Baskerville canfned his criminal history and
that his nickname was Too Short ihgrthe arrest. (Def. SOF § 50.)

After Blue was shot, the children woke up ardered the living room. (Def. SOF { 51.)
Defendants moved the children, Galarza, and Ba#leeto the couch in the living room a few
feet from Blue who was lying ia pool of blood. Officer Ortiz entually put a sheet over Blue.
(Pl. SOAF | 34; Def. SOF 1 53.) MG, Galaszabn who was 6 years old at the time of the
search, drew a picture during his depositiothat night and included “guy with a gun pointing
at us,” and also drew officer'kick[ing] Blue.” (Depodiion of MG, Dkt. 63-10, 10:5-6, 10:3—
4.). MB, Galarza’'s daughter, w0 years old at the time. dposition of MB, Dkt. 63-11,

13:13-15). She recalled that herother kept looking down dis hands and he was like



shaking.” (d. 44:16-17.) MB also remembers screaming to the Officers, “why did you do that
to my dog[?]” (d. at 41:5-6.) And the officers responded to her cries, “shut the fldipat(
42:9-13.) Defendants, on the other hand, assarifiicer Fraction merely spoke with MB and
MG about school during the search of the apartraed dispute that she used profanity toward
the children. (Def. SOF { 52.)
The Bag of Powder

Sgt. Perez took photographs inside the apamtrbefore the actual search began because
it is common practice to show whiaie search area looks like befargy evidence ismoved. (Pl.
SOAF { 36; Deposition of Sgt. Nelson Peré&Perez Dep.”, Dkt. 63-9, 76:9-13; 84:18-22.)
Officer Jolliff-Blake started his search in the kiém area and then moved to Galarza’s bedroom.
(Pl. SOAF 1 37.) Officer Jolliff-Blake found drrecovered a clear plasbag containing white
powder, which he suspected was heroin, anddedobundle of money, otop of the dresser in
Galarza’s bedroom. (Def. SOF | 60.) Othéiicers, including Sgt. Perez, searched the
bedroom before Officer Jolliff-Blake and no onevdhis bag. (Pl. SOAKY 36, 39.) The bag of
white powder is also not reflected on the skettthe premises nor iany of the photographs of
the apartment. (Pl. SOAF 1Y 57, 58, 61.) Offisaiiff-Blake tegified that he secured the bag
and that although he would usualigit for a photograph to be takef evidence recovered, he
did not wait due to the “chaotic nature of thadment.” (Deposition of Officer Michael Jolliff-
Blake Dep., “Jolliff-Blake Dp.”, Dkt. 63-3, 83:24—-84:8.)

In contrast, Plaintiffs assetthat Officer Jolliff-Blake took a bag of cake flour from the
kitchen, brought it to the bedrogmand then lied about where had found it. (PISOAF | 70.)
MB testified that she saw a male officer first exit the kitchen, not the bedroom, with the bag of

white powdery substance. (MB Dep., 63-11, 53:15-54:24.) During Galarza’s deposition, when



she was asked where the bagabiite powder came from, she tiéied that the only thing she
could think of was that the bags came from bafesake mix she kept in the kitchen cabinets;
when Baskerville made his famous “crunch cake’would use half the box and store the other
half in a baggié. (Galarza Dep. 150:11-152:5.) Galarza further testified that after the night the
search took place, the cake mix boxes veeadtered throughout the kitchend. 152:18-151:6.)

On or around April 15, 2013, the suspect narcotics in the clear plastic bag, which had
been submitted for testing to the lllinois Statdidep came back negative for the presence of a
controlled substance. (Def. O 71.) The possession of narcotics charge was eventually
dropped. Id.) It is undisputed that, ultimatelyo illegal drugs or drug paraphernalia were
found in the apartment. (Pl. SOAF { 78.)
The Gun

When Officer Jolliff-Blake searched Gata’'s bedroom, he found a semi-automatic
loaded handgun in the closet.l.(BOAF Y 50, 51.) The partiesgute where ithe closet the
handgun was located. Galarza testified thatgiire was in one of her purses on a shelf in the
closet and Defendants deny that the gun was insepuPl. SOAF | 50; Def. Resp. Pl. SOAF {
50). Before retrieving the gun, Officer Jolliff-Blalasked Sgt. Perez to take a photograph of the
gun. (Pl. SOAF 1 52.) Next, Officer Jolliff-Bda went into the living room and informed
Baskerville that he was underest for possession of the gun that he had found in the bedroom
and read him his Miranda righ (Def. SOF § 57.) Deferuls contend that Baskerville

admitted that the gun belonged to him and ttehad bought it on the street for $200. (Def.

* During his deposition, Baskerville was asked whether he did any baking in the Washtenaw apartment, he did,
Defendants’ counsel then asked: “Q: While special cake that you make? AAcrunch cake. Q: Do you make it

from scratch? A: Yes | do. Q: What's init? A: | can't tedwy Q: A secret recipe? A:yes. Q: Unfortunately, it's a
deposition. There’s no secrets you're going to have tonelyour recipe.” (Baskerville Dep. 226:16-227:4). The
Court will protect Baskerville's recipe but notes that thgréwlients include cake mix from a box, consistent with
Galarza’s testimony.



SOF 1 58.) But according to Plaintiffs, Baskievdid not readily admit to owning the gun.
Instead, they maintain that the gun belonged tor@ala Galarza told this to the Defendants and
that the Defendants proceeded to threaten la¢i8FS would take awayer children if the gun
was hers, so Baskerviliaid that the gun was his(See, e.g.Baskerville Dep. 199:22—200:3)
(“They said call DCFS. We're going to takestkids away, because they found the gun and said
— | don’t know. And my kids started toy, and | just told them it was mine.'$ee alspMB
Dep. at 39:13-18 (MB remembers hearing the officareatening her mom that if she didn’t
give up her gun and tell the offiscewhere the money was that theguld take the kids away.)
The Money

In addition to the bag of powder and the gOfificer Rivera obsena a plastic bag in a
bin and upon further examination, discove$d@,000 in cash bundled together by rubber bands,
which was seized by the officers. (Def. SOF { 6Bhe parties dispute \ah Baskerville stated
with regard to the money; Defentta assert that he told théficers half of the money seized
was his and Plaintiffs assert that he toldbéiter that only roughly $200 found in his bag on the
floor was his. (Pl. Resp. SOF | 64.) Basedtheir experience as law enforcement officers,
Officers Rivera and Jolliff-Blaé& found the way in which the money was stored and bundled up
in rubber bands was indicatieé how drug dealers store and package their money. (Def. SOF
65.) Galarza and MB testified that they told the office the money found belonged to
Galarza. (Pl. SOAF 1 68.) The $12,000.00 refiechoney that Galarza had been saving from
her mother and her dog walkibgsiness. (Galarza Dep. 89:920;11-20.) She did not have a

bank account at the time of the seartth. §1:24-92:2.)

® Plaintiffs further maintained that Baskerville actually hates guns; Galarza had bought the gun behind his back.
(Galarza Dep., 85:12-)7Q: Did you ever show the gun to Toveka?Ma. Q: Why not? A: Because he would be
mad. Q: Why would he be mad? Q: He doesn't like guns.).
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Formal Charges / Prosecution

Ultimately, Baskerville was arrested andadped with unlawful use of a weapon by a
felon and possession afcontrolled substanéeAfter his arrest, Plairffs reached out to their
condominium’s association and requested@wDs from the surveiince cameras around the
apartment complex; there was a camera in the front and back of the apartment complex.
(Galarza Dep., 50:12-52:19.). Pldifstiwere able to review thiotage from the night of the
search but Baskerville's crimah defense attorney misplaced the DVDs. (Galarza Dep., 126:2—
7.)

A grand jury indicted Baskemle for being an armed habé#lcriminal and for unlawful
use of a weapon by a felon. (Def. SOF § Myring his grand jury testimony, Officer Jolliff-
Blake testified that the search also reveapgdof that Baskervillelived at the 1419 N.
Washtenaw apartment. (Pl. SOAF  84.) Ddémnts found prescriptiomedication bottles in
Galarza’s room on top of the dresser listing Bagkers address as being in Monroe, Michigan.
(Pl. SOAF 1 62.) Additionally, the bridgeard found inside the aparent with Plaintiff
Baskerville’s name on it says “Michigan EBTnh the front. (Pl. SOAF 64.) Baskerville
testified that he moved to Michigan approximately five yeag® to “escape street lifeas well
as to seek medical treatment for a healthass(Baskerville Dep. 231-25:16). Travel is not
easy for Baskerville due to his medical comatitiand in order to vis Chicago, Baskerville
needed to seek permission from his doctoheakad done for his visituring the time period of

the search. Id. 23:2-17.). Officer Jolliff-Blake warot asked and themmf did not specify

® It is undisputed that when he was asked for his address at the police station, Baskerville responded with 1419
North Washtenaw Avenue. (Def. SOF  67.) Defendants ahsaeithis is another fact weighing in favor of their
determination that Baskerville was living in the apartment.

"1t is not clear in the deposition testimony whether “fieang” is from the date of the deposition or from the time

that the search was executed.

8 Baskerville had been a member of the Latin Kings. When he quit the gang, the Latin Kings were unhappy that he
had “just walked away from them,” and so that was one of the reasons that he moved to Monroe, Michigan to live
with his sister. (Baskerville Dep., 19:24-21:1).

10



what evidence he had that Baskerville livatl the Washtenaw adde in his grand jury
testimony.

On November 21, 2014, Baskerville proceeded to a bench trial on the charges of armed
habitual criminal and unlawful use of a weagmna felon. (Def. SOF 73.) The judge found
Baskerville not guilty on both enges. (Def. SOF { 74.)

Forfeiture

On or around December 14, 2013, Galarza filegraied claim contesting forfeiture of
the money and requested that theney be returned toer. On June 22013, Galarza entered
in a settlement agreement with a Cook Counggigtant State’s Attorney and voluntarily agreed
to forfeit $7,692.00 of the seized money, which wasealelivered to the lllinois State Police for
disposition pursuant to the Fotigie Act. (Def. SOF § 78.) Pursuant to the terms of the
settlement agreement, the Cook County Assistsaite’s Attorney agreed to release $5,000.00 to
Galarza, which Galarza receive(Def. SOF § 79.) Galarza wast happy that only half of the
money was returned but testified that she agtedtie amount because she needed the money.
(Galarza Dep., 96:3—-7). She did not make furthtempts to obtain the rest of the money
because the State’s Attorney tdldr she “would never get it."ld. 96:12—18.)

[I.  Plaintiffs’ Motion to Strike

In their Response to the Motion for Summarggiment, Plaintiffs ajue that the “Court
should strike many of Defendantsserted Facts.” (Dkt. 70, p—10.) Additionaly, Plaintiffs’
move the Court to strike two of Defendants’pesses to Plaintiffs’ Rule 56.1 statement. (DKkt.
84). For the following reasons, the Motion to Strike Defendantgoreses is granted and

Plaintiffs’ request to strike specific paragraphs of Defendduge 56 statement is denied.
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Plaintiffs argue that several of DefendarRsile 56 facts violatthe admonition requiring
short statements and containproper legal conclusions. (DKZO, p. 7-10.) Plaintiffs ask the
Court to strike paragraphs 35, 37, 45, 48, 5059660 of Defendants’ Rule 56 statement. The
rule requires that a statement of facts: fishansist of short numbered paragraphs, including
within each paragraph specific referencesthe affidavits, parts of the record, and other
supporting materials relied upon to support the faetdorth in that paragraph.” LR 56.1. Rule
56 is intended to assist the district court‘bgganizing the evidenceédentifying the undisputed
facts, and demonstrating precisely how each gfid#posed to prove a disputed fact with
admissible evidence.’Bordelon v. Chi. Sch. Reform Bd. of .JTr833 F.3d 524, 527 (7th Cir.
2000) (internal citation omitted). There is no defom of “short,” in the rule and there is no
binding case law that pralés such a definition. Each ofetleited paragraphs in Defendants’
facts pertains to a single topic. For exampl@intiffs ask the Court to strike Paragraph 37
which states: “Fearing for their safety and the tyabé their fellow office's, Officers Rivera and
Ortiz, almost simultaneously, discharged their dugapons at the dog causing the dog to fall to
the floor.” (SOF § 37.) The statement consigt®ne sentence and sigibes one moment in
time. There is no reason Ritffs could not respond to suehparagraph, indedtiey did. Gee
Dkt. 71.)

Plaintiff further contends that these paggrs contain legal colusions. Paragraph 59,
Plaintiffs specifically argue, consists of legainclusions, including #t “Baskerville did not
disclaim[] ownership of the gun .... [and therenis evidence he told an officer that he] had a
lawful right to possess the gun(PSOAF { 59.) But Plaintiffs k& the phrase “lawful right to
possess” out of context and argiat it is a legaconclusion. In Pagraph 59, Defendants

merely state that there is an absence of evielehat Baskerville disclaimed ownership of the
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gun. Defendants do not set forth any sort galeconclusions about gun ownership. The Court
also notes that Plaintiffs themselves have failed to follow the spirit and the letter of Local Rule
56.1, with which the court has discretito demand strict complianceSeeDkt. 76, “Plaintiff's
counsel inappropriatelyléd an oversized brief and a signifitly oversized R. 56 statement in
violation of the Court's rules.”see also Raymond v. Ameritech Cpept2 F.3d 600, 604 (7th
Cir.2006); FTC v. Bay Area Bus. Council, In&23 F.3d 627, 633 (7th 1ICi2005) (collecting
cases). For those reasons, the Court willstoke Defendants’ pagraphs 35, 37, 45, 48, 50,
56, 59, and 60.

In the Motion to Strike, Plaintiffs ask tl&ourt to strike Defendds’ responses because
Defendants incorrectly character&intiffs’ facts as containingpadmissible hearsay. (Dkt. 84
at 2.) Specifically, twdof Plaintiffs’ proffered facts contaihearsay, paragsas 47, and 48, and
should be disregarded. A party may not ngbpn inadmissible hearsay to oppose a motion for
summary judgment.Gunville v. Walker583 F.3d 979, 985 (7th Cir. 2011). “Hearsay” under
Federal Rule of Evidence 801(t} a statement, other than one made by the declarant while
testifying at the trial ohearing, offered in evidence to provee ttiuth of the matter asserted.”
However, “[s]tatements that are offered not tover ‘the truth of the niter asserted,” but for
some other legitimate purposi not qualify ahearsay.”United States v. Whité39 F.3d 331,
337 (7th Cir. 2011) (quotindgJnited States v. Bursey85 F.3d 293, 296 (7th Cir. 1996)).
Paragraph 47 states that, “Plaintiff Baskervdbid that [he would take the gun charge] after
hearing an officer say that Lisa would be aeddbr having the gun.” Defendants then object to

the next paragraph, “Plaintiff Baskerville saictiihe would take the gun charge] after hearing

° Defendants also correctly point out that in Plaintiffs’ paragraph 44 of their Rule 56 statement, Plaintiffs
inadvertently left out a citation and the Court granteavé for Plaintiffs to file a supplement correcting the
paragraph. $eeDkt. 87.) Initially, Defendants included a hearsdjection to paragraph 44. After Plaintiffs filed

the supplement with the citation, Defendants no longer objected on the basis of hearsay. (Dkt. 88.)
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an officer that the childrewould be takeraway.” (d. { 48.) Defendants object to these
statements because they are allegedly made loffiaer and therefore constitute inadmissible
hearsay. The motion to strikeetihesponses is granted for two reasons. First, these statements
may be offered for a non-hearsay purpose. Ralar going to the truth of the matter asserted,
the statements show Baskerville’s motive fding the gun charge when, Plaintiffs argue, the
gun belonged to Galarza. Therefore, the statemin paragraphs 47 and 48 are admissible not
for the truth of the officers’ statements but fbeir effect on Baskerville, the listeneiSee
United States v. Shaw24 F.3d 624, 630 (7th Cir. 20165econd, the evidence falls under a
hearsay exception to statements made byrty ppponent because Defendants allegedly made
the statementsSeeFed Rules Evid. 801(d)(2). Defendar®@sponses to Plaintiffs’ paragraphs
47 and 48 are stricken.
Il Legal Standard

Summary judgment is appragie where the admissibleidence shows that no genuine
dispute exists as to any materiatt and the movant is entitléd judgment as a matter of law.
SeeFed. R. Civ. P. 56(a). “A ‘material fact’ is omentified by the substantive law as affecting
the outcome of the suitBunn v. Khoury Enters., IncZ/53 F.3d 676, 681 (7t8ir. 2014) (citing
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). “A é&nuine issuekexists with
respect to any such materialct, and summary judgment is therefore inappropriate, when ‘the
evidence is such that a reasbieajury could return a vertt for the nonmoving party.”ld. at
681-82 (citingAnderson477 U.S. at 248). On the other hahahere the factual record taken
as a whole couldotlead a rational trier of fact to finiwr the nonmoving party, there is nothing
for a jury to do.” Bunn,753 F.3d at 682 (citing/latsushita Elec. Indus. Co. v. Zenith Radio

Corp.,475 U.S. 574, 587 (1986) (emphasis in original)). In determining whether a genuine issue
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of material fact exists, the Court construesdtielence and all inferences that reasonably can be
drawn in the light most favable to the nhonmoving partySee id.at 682 (citingAnderson477
U.S. at 255)see also Kvapil v. Chippewa County, Wig2 F.3d 708, 712 (7th Cir. 2014).
IV.  Discussion

Defendants move for summary judgment on RifdiBaskerville’'s false arrest and failure
to intervene claim against Defendants (Countthe minor Plaintiffs and their mother, Lisa
Galarza, illegal seizure claifar Blue, the dog, pursuant to 42S.C. § 1983 and the Fourteenth
Amendment against Defendant Officers Ortiz andeRid (Count 1l); Plaintf Galarza’s illegal
seizure of property claim pursuant to 42 U.8C.983 and the Fourteenth Amendment against
all the Defendant Officers for thaleged unjustified seizure der money (Count IV); Plaintiff
Baskerville’s claim for Malicious Prosecutionaagst Officer Jolliff-Blake (Count V); the minor
Plaintiffs’ claim for Intentional Infliction ofEmotional Distress under state law (Count Il); and
finally, Plaintiffs’ claim forindemnification against the §iof Chicago (Count VI).

A. False Arrest

In order to prevail on a claim of false atiethe plaintiffs must show that they were
arrested without probable cause because probable saaseabsolute defense to such a claim.
Gonzalez v. City of Elgjrb78 F.3d 526, 537 (7th Cir. 2009) (citiMglliams v. Rodriguez509
F.3d 392, 398 (7th Cir. 2007). A police officer hasbable cause to arrestperson if, at the
time of the arrest, the “facts and circumstangihin the officer's knowledge ... are sufficient to
warrant a prudent person, or asfereasonable caution, in beliag, in the circumstances shown,
that the suspect has committed, is committorgis about to commit an offenseld. (quoting
Michigan v. DeFillippo 443 U.S. 31, 37 (1979)). “Probable catsarrest exist# the totality

of the circumstances known to the officer a thme of the arrest would warrant a reasonable
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person in believing that the arrestee had catath was committing, or was about to commit a
crime.” Gutierrez v. Kermon722 F.3d 1003, 1008 (7th Cir. 2013And because “the right of
a man to retreat into his own home and therdefrom unreasonable governmental intrusion’
protection from warrantless searches stands thed very core of the Fourth Amendmend’
(quotingKyllo v. U.S, 533 U.S. 27 (2001). The jury must determine the existence of probable
cause “if there is room for a difference opinion concerning the facts or the reasonable
inferences to be drawn from them.Sornberger v. City of Knoxville, 1)1434 F.3d 1006, 1013—
14 (7th Cir. 2006) (quotiniylaxwell v. City of Indianapolj®998 F.2d 431, 434 (7th Cir.1993)).
There are disputed issues of fact that call into question Defendants’ probable cause to
arrest Baskerville for unlawfupossession of the gun andr fpossession of a controlled
substance. Turning first todharrest on the basis of UUW-bylde, there are two elements of
the crime: (1) the knowing possession or usa bfearm and (2) a pridelony conviction. 720
ILES 5/24-1.1(a). As to the first elementjstdisputed where the Defendants found the gun in
the apartment; if it was in Galarza’s purse, as she testified, then it was less reasonable for the
Defendants to believe that Baskile had knowingly possessed agfarm. And it would be even
less reasonable if Defendants had threatenedZaalat DCFS would takeway her children if
the gun belonged to her and tligeskerville only claimed owndngp of the gun in response to
these threats. As tthe second element, a prior feloognviction, Officer Jolliff-Blake and
Baskerville again provide conflicting testimony. fioér Jolliff-Blake testified that he learned
Baskerville had a criminal histy because Baskerville told rhiat the time of the arrest;
Baskerville asserts that he neveld the officers that on the nigbf the search. (Jolliff-Blake
Dep. 102:1-12; Baskerville Aff., Dkt. 72-1H]Y 4, 6, 9.) Defendants also had evidence

suggesting that Baskerville did naside in the apartmentdis medication bottles and bridge
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card stated that he lived in Michigan and Basiler further claims heonly had a bag with his
clothing in it on the ground. Officer Jolliff-Bke, on the other hand, saw men and women’s
clothing in the closet where the gun was foug80OF  55.) Whether Defendants had probable
cause to arrest Baskerville for unlawfulsgession of a gun, therefore, is disputed.

There is also a question as to whether the officers had probable cause to arrest
Baskerville for the alleged possession of a wl®@d substance. Officer Jolliff-Blake alleges
that he recovered a Ziploc of powder from the of the dresser in Galarza’s bedroom. As
Defendants point out, the fact tiiae powder tested negative foroatics, taken in isolation, is
not dispositive of the probable smuissue because the Court looks at what the officers knew at
the time of arrest.Gutierrez 722 F.3d at 1008. But theidgnce surrounding Officer Jolliff-
Blake’s recovery of the bag nevertheless creatggy question. It is undisputed that Officer
Jolliff-Blake recovered the bag after Sgt. €etook photographs of Galarza’s bedroom and yet
there is no bag of powder in any of SBerez’s photographs. (Pl. SOAF Y 57, 58, 61.)
Multiple other officers had been in the bedroom before Officer Jolliff-Blake, but according to
Defendants, somehow all of them missed the b4B.also testified that she saw an officer bring
the bag of powder not from the bedroom fyatn the kitchen. (MB Dep., 63-11, 53:15-54:24.)
Galarza kept bags of cake mix in the kitchen mat)yiwhen the family would use only half of a
box of cake mix, she would put the other hatbia Ziploc baggy. Aftethe search, Galarza
testified these boxes of cake mix were wrad throughout the kitchen. (Galarza D&p2:18—
151:6.) If Officer Jolliff-Blake had found #se bags in cake mix boxes and lied about
recovering the bag from the dresser, then a reasonable jury could finletlzatest on the basis
of possession of a controlled substance lagkedbable cause. And while the fact that the

powder tested negative for narcotics does not teegeobable cause, it bolsters Plaintiffs’
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version of events and therefore is relevanttheir credibility. Fnally, the evidence that
Baskerville might actually live in Michigan, thmll bottles and bridge card, calls into question
Doe’s story that he had bought herérom the apartment ten timas the last six months and a
jury might find Doe to be incredible and tb&re the warrant lacking in probable cause.
Defendants insist that “the discovery af white-powdered substance in a person’s
possession alone is generally sufficient to estaldiebable cause for the police to believe such
substance is drugs.” (Dkt. 62a) In support, Defendants rely dahnsonin which a sergeant
discovered contraband on Johnson’s person duriegu&ls incident to arse giving the officers
probable cause for a warrantless search of dofsmsar. Specifically, wike searching Johnson,
a paper packet containing a white powder fahirhis hat, but the powder eventually tested
negative for narcoticsU.S. v. Johnsqr383 F.3d 538, 545-46 (7th Cir. 2004). The fact that the
powder eventually tested negative for narcotiak vt change the probable cause analysis in
Johnson nor does it here. Insteadethisputed facts relating toff@@er Jolliff-Blake’s recovery
of the bag, such as the absence of the bag imitied photographs of the apartment, potentially
negates probable cause. There were no suphtdis facts about wheththe packet of powder
fell from Johnson’s hat to the gradin Similarly, Defendants rely d@arcia v. City of Chicago
in which an officer found a white bag of powde¥an Garcia’s feet andrasted him. Garcia
argued that the Fourth Amendment requirest fholice officers performests on substances
believed to be illegal digs immediately at the police statio24 F. 3d 966, 968 (7th Cir. 1994).
The Court held that there was no reason whyemtyrday period of time for testing a substance
believed upon probable cause to be cocaine is constitutionally defitierBut here, Plaintiffs
do not assert that their coistional rights were violated because the Defendants did not

immediately test the substance. And again, that the bag recovered from Galarza’'s apartment
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eventually tested negative for controlled substanis not the basis for calling probable cause
into question. Finally, in botisarcia and Johnson the courts also relied on the defendants’
criminal histories in finding that the officers ch@ause to arrest Garcia and search Johnson.
Garcia was on probation for twoldaies for possession of amtoolled substate and Johnson
had an outstanding warrant for his arrest. Hénere are disputedadts about whether the
Officers reasonably relied on information about Baskerville’s criminal history.
B. Failure to Intervene

Next, Defendants move for summary judgmem Baskerville’s fdure to intervene
claim. An officer “who is present and faite intervene to prevent other law enforcement
officers from infringing the consgtitional rights ofcitizens is liable under § 1983 if that officer
had reason to know: (1) that excessive forces Wwaing used, (2) that a citizen has been
unjustifiably arrested, or (3) that any constitutional violation has been committed by a law
enforcement official; and the officer had a re@ai®pportunity tointervene to pgvent the harm
from occurring.” Abdullahi v. City of Madisogr423 F.3d 763, 774 (7th Cir. 2005) (quotivigng
v. Hardin 37 F.3d 282, 285 (7th Cir. 1994)). A “reélisopportunity to intervene” may exist
whenever an officer could have “called for a kg, called for help, or deast cautioned” the
violating officer to stop. See Yang37 F.3d at 285. The two prongé this analysis almost
always implicate questions of fact for the jury: “Whether an officer had sufficient time to
intervene or was capable of peeting the harm causdxy the other officer igenerally an issue
for the trier of fact unless,oaosidering all the evidence, a reasonable jury could not possibly
conclude otherwise.”Abdullahi 423 F.3d at 774 (quotiniganigan v. Vill. of East Hazel Crest

ll., 110 F.3d 467, 478 (7th Cir. 1997). A “lestic opportunity tointervene” may exist
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whenever an officer could have “called for a lgw, called for help, or deast cautioned” the
violating officer to stop.See Yang37 F.3d at 285.

Defendants argue that they had a reasendiglief that Baskerville was a felon in
possession of a firearm and therefore they had probable cause to make the arrest and there was
no need for intervention. Because there aspudes as to where Defendants found the gun,
whether they threatened Galarza before Baskerville stated it belonged to him, whether
Baskerville ever admitted to being a felon oDificer Jolliff-Blake had another reasonable basis
for that belief, and whether fficer Jolliff-Blake was truthfulabout recovering the bag of
powder, Defendants’ probable cause analysis doewarrant summary judgment. There is also
evidence that Defendants had ogpoity to intervene. Defend# could have intervened by
pointing out, for example, that the bag ofwaer was not initially found on the dresser even
though multiple officers had searched the roomintervened during th alleged threats to
Galarza to take away her children. For thosasons, the Motion is ded with respect to
Plaintiff's failure to intervene claims.

C. Unlawful Seizure of Pet

Defendants next move for summary judgmfamta “panoply of reasons” on Plaintiffs’
claims relating to the Defendants’ unreadnaaeizure of the family pet, BId&. (Dkt. 62 at 9.)

The Fourth Amendment, which is applicablethe states through the Fourteenth Amendment,
states that the “right of the gale to be secure in their 3ens, houses, papers, and effects,

against unreasonable searches and seizuresnsidle violated.” U.S. Const. Amend. IV. A

10 Defendants first assert that constitutional violations ayiiom the shooting of a dog are cognizable solely as an
unreasonable seizure under the Fourth Amendment and not under the Fourteenth Amendment, wiifsth&lainti
brought their seizure claim under. But Plaintiffs clear up in a footnote in their response bridhiiiffs’ claim

for Blue's death is for an illegal seizure, a Foufttnendment concept long-applied to the states through the
Fourteenth Amendmen&ée, e.gKer v. Californig 374 U.S. 23, 30- 34 (1963)) and made actionable by 42 U.S.C.
81983.) (Dkt. 70 at 13, ftnt 14.).
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seizure of property or “effects” occurs wheinéte is some meaningful interference with an
individual's possessory intests in that property.” Soldal v. Cook County506 U.S. 56, 61,
(1992) (citation omitted). It is well-establishedtliestroying an individual's personal property
meaningfully interferes with the individual's possessory interest in that propériied States v.
Jacobsen466 U.S. 109, 124-25 (1984). To estabhshourth Amendment violation, Plaintiffs
must show that (1) the policdficer's conduct constituted a igere, and (2) the seizure was
unreasonableBelcher v. Norton497 F.3d 742, 747 (7th Cir. 2007). “Every circuit that has
considered the issue has held that the killing ebmpanion dog constitutes a “seizure” within
the meaning of the Fourth AmendmenVfilo v. Eyre 547 F.3d 707, 710 (7th Cir. 2008).

Here, there is a genuine issue of matdaat regarding the mumstances surrounding
the seizure of Blue and a “reasonablenalsteérmination by the Court on summary judgment
would be improper. See Abdullahi v. City of Madispd23 F.3d 763, 773 (7th Cir.2005)
(“reasonableness inquiry ‘newrlalways requires a jury teift through disputed factual

contentions, and to draw inferences therefrom™) (citation omitted) jury may consider in
this analysis, for example, whether it was reabda that despite learning of the dog in the
debriefing meeting, the Defendants did not seerootwsider non-lethal means to control Blue.
Instead, they went into a pitch-black apartmeaidy to discharge their weapons. A similar lack
of preparation was a sidiant consideration irfan Jose Charter of Hells Angels Motorcycle
Club v. City of San Jose402 F.3d 962, 965 (9th Cir. 2005).9an Josgthe officers were aware

of the existence of the dogs pritr the execution of the warrantsl. at 968—69. The Ninth

Circuit held that the officaf unnecessary shooting of tli®gs during the escution of the

1 Moreover, in keeping with the analysis of the false arksins, if there is an issuof fact regarding whether

there was probable cause for the undegyivarrant, then it follows that the officers could not lawfully destroy or

take the dog. “In the ordinary case, the Court has viewed a seizure of personal property as per se unreasonable
within the meaning of the Fourth Amendment unless @cisomplished pursuant to a jadil warrant issued upon

probable cause and particularly describing the items to be selihgitetl States v. Placd62 U.S. 696, 701 (1983).
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warrants was unreasonable because the officersamenetice that the premises contained dogs
and they had time to devise a non-lethal plaret@ @ith the dogdd. at 975-76. “[T]he Fourth
Amendment forbids the killing ad person’s dog, or the desttioa of a person’s property, when
that destruction is unnecessary—iwhen less intrusive, or less destructive, alternatives exist.”
Id. at 977-78. In addition, the court held that “the kiling of a person’s dog constitutes an
unconstitutional destruction of ggerty absent a sufficiently compelling public interes. at

977. Here, a jury could find the lack preparation similarly unreasonable.

Viilo v. Eyre is instructive on the dispute iGalarza and Defendants’ eye-witness
accounts of Blue’s seizure. OfficersWilo testified that Bubba, aintiff's dog, was growling
and exposing his teeth and gums leading to thesirsion to shoot but@eighbor who witnessed
the scene testified th&8ubba had just come out to greet thesthout any signs of aggression.
Id. at 708-709. The conflicting testimony betweea tieighbor and the officers was enough of a
dispute to render summary judgment improper. il8ig here, the reasonableness of the seizure
comes down to the credibility determinations of the Defendants versus Galarza.

Minor Plaintiffs’ Standing

Defendants also assert that because the rRilaimtiffs do not own Blue that they do not
have standing to challenge the seizure. Defetsdaccurately point otlhat a plaintiff who does
not own the seized property lacks standindptiog a 8 1983 claim regarding the seizuféee
Siebert, v. Severin@56 F.3d 648, 655 (7th Cir. 2001) (Hivlg that husband lacked standing to
sue for seizure of horses where wife was their saleer). But the recorldere does not indicate
that Galarza owned the dog at the exclusiohaf minor children’s ownership. Defendants
support their argument with their Rule 56 Statementyhich Plaintiffs“admit” that “Galarza

owned a Pit Bull dog called Blue.” (Dkt. 71 aj 4This is somewhat misleading. In support of
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this fact, Defendants cite to a portion of the dgfpan in which Galarza is asked: “[a]s of April

11, 2013, how long had you had the dog Blue?” and she responded “11 years.” (Galarza Dep.
66:20-23.) Defense counsel, therefoin both the Rule 56 aritie deposition used the term
“you” in describing ownership t&Galarza and Galarza merely adopted the statement. And, in
any event, the deposition question is not tusigce of ownership because “you” could be
singular or plural. Moreover, when counsekinasked Galarza: “[hJow much did you pay for
[Blue]?,” she answered[Blue] was given taus” (Id., 70:10-11) (emphasis added). Therefore,
although counsel used “you” in the question, Galarza referred to “us,” referring to her family’s
ownership of Blue.

In addition to Plaintiffs’ allege omissions, Defendants also rely $iebert v. Severino
support their standing argumeim, which a husband and wife brought an action against the
Department of Agriculture investigator who seized their horses without a search warrant. 256
F.3d 648 (7th Cir. 2001). The husband did notehatanding to challengine seizure of the
horses because his wife owned them, but urti&ee, he “admitted that he did not own the
horses, and that the papers for the horses alere [his wife’s][.]” In contrast to theSiebert
husband, MB and MG did not renaentheir ownership of Bluend there are no papers stating
that Galarza owned Blue S¢eDeposition of MB, 41:4-6, 10-11) (“Q. What did you say to [the
officers]? A: | was screaimg why did you do that tony dog. ... Q: And that wagour dog,

Blue? A:Yes.) (emphasis added®gg alsdeposition of MG 6:10-12) (Q: Do you remember a
time whenyour dog, Blue died? A: Yes.) (emphasis addedpreover, during depositions of the
minors Defendants’ counsel refedro Blue as being owned byetminor plaintiffs by using the

possessive pronoun “you(PSOAF Number 75.)Siebert therefore, does not exclude a finding
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of the minors’ standing and by Defense calissown admissions, the children owned Blue
together with their mother.

Finding that the children have standing is also consistent with lllinois law. The Humane
Care for Animals Act provides that, in Illinoi§;[o]wner’ means any person who (a) has a right
of property in an animal, (b) keeps harbors an animal, (c) has @ammal in his care, or (d) acts
as custodian of an animal.” 510 ILCS 70/2.6€e also Steinberg v. Pettl 4 11l.2d 496, 502,
103 (1986). lllinois courthiave liberally construed the Act. Docherty an lllinois appellate
court held that a 10-yeald boy who agreed to take careaoheighbor’'s dog while the neighbor
was away was an “owner” because the dog wahi$ care” and was acting “as its custodian.”
Docherty v. Sadler293 Ill. App.3d 892, 896 (1997)xee510 ILCS 5/2.16 (West 1996). The
Galarza family all lived in the home and conseteBlue to be theipet; if a kid from the
neighborhood who watches a dog for a weekend fewner,” certainly the minor children who
lived with Blue qualify. Also, while it seems ti8e=venth Circuit has noedlt with this precise
issue, other district courts have permitted minors to proceed in their civil rights claims for
unreasonable seizure of a family ddgee, e.g., Humane Soc.Sif Joseph County Indiana, Inc.
758 F.Supp.2d 737 (N.D. Ind. 2010).

D. Qualified Immunity

Defendants also assert tt@fficers Rivera and Ortiz are entitled to qualified immunity
because Blue posed an immediate threat &r thafety. Even when a violation has been
committed under the color of law, officers are éditto qualified immunity for § 1983 claims if
the law was not “clearly established” such thateasonable officer would have known not to
engage in such conducBrosseau v. Haugerb43 U.S. 194, 198 (20043ee also Findlay v.

Lendermon 722 F.3d 895, 899 (7th Cir. 2013) (quotiAgderson v. Creightqor83 U.S. 635,
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640 (1987)). The validity of celtaseizure fact pgerns has been clég established.See e.qg.,
Maryland v. Buig 494 U.S. 325 (1990) (incident to asteofficers may look in immediately
adjoining spaces from which attack could be thad). Yet the question of whether the Fourth
Amendment has been violated involves a highhct-dependent ingmyi, so courts must
objectively assess whether officecsinduct violates “clearly estasthed” law for the given fact
pattern. See Brosseatb43 U.S. at 198.

Defendants Rivera and Ortizgpalified immunity argument fails for two reasons. First,
the law is clearly established because themisgjuestion that killing of a companion dog is a
“seizure” within the meaning of the Fourth Amendment and because even common sense
dictates that killing a houselibpet is only reasonable if thetg@oses an immediate danger and
use of force is unavoidableSee Viilo v. Eyre547 F.3d 707, 710 (7th Cir. 2008). Second,
whether Blue posed an immediatendar is a disputed fact. Defemda assert that Blue charged
them aggressively and therefore lethal fonees warranted. On the other hand, according to
Plaintiffs, Blue had never showgigns of aggression throughous hife and on the night of the
search, Blue did not charge the officers andrdfeewas first shot, was stumbling back toward
Galarza’s side when Defendanitek their last shots. PSOAFY{ 21, 27-31.) This dispute is
suited for the jury to resolve.

Defendants cite to ampublished Fifth Circuit opinionGrant v. City of Houstan 625
Fed.Appx. 670, 672 (5th Cir. 2015). But@rant, the only eye witnesses to the shooting of the
family pet were the officers and thereforerd was no eyewitness to dispute whether the dog
posed an immediate threat. Here, Galarza tb@nevents and her testimony conflicts with the
Defendants. IrGrant the officer who took the shot al$mppened to be “an experienced dog

handler, took reasonable precautions to isoldte ftog] while the house was being searched.”
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Id. Here, there is nothing indicating in the rectivdt the Defendants sought an officer who was
an “experienced dog handler” for execution of the warra@tant is further distinguishable
because although the officer was an expeedndog handler, he was actually “genuinely
surprised” by the dog’s presence, unlike heteere the Defendants knew ahead of time that
there would be a likely aggressive dotyl. at 676. Therefore, Defendanare not entitled to
qualified immunity on the liégal seizure claim.

E. lllinois Post-Deprivation Remedy

Defendants next move for summary judgment Plaintiff Galarza’s claim for illegal
seizure of money in violation dheir constitutional rights. Dendants assert that intentional
deprivations of property causeoy unauthorized acts of government employees acting under
color of state law do not violate due procestawf under the Fourteenth Amendment so long as
the state courts provide an adequate postibmn remedy for the loss. Defendants further
argue that Plaintiffs cannot proceed on thenfeiture claim because lllinois provides such a
remedy under the lllinois Drug $&et Forfeiture Procedure Act, 725 ILES 150/1 et seq
(IDAFPA). SeeHudson v. Palmer468 U.S. 517, 533 (1984) (iflaw provides an adequate
post-deprivation remedy, an intentional propeatgprivation caused by an unauthorized act of
government employees acting under color a@testtaw does not amount to a constitutional
violation.).

Defendants’ argument first fails because itgast the proposition thaéteir actions were
unauthorized and random. For example Belcher v. Nortonthe only published Seventh
Circuit decision cited to by Defendis, plaintiffs brought claimsllaging that they were subject
to an unlawful seizure of thewar in violation of the Fourtnd Fourteenth Amendment. 497

F.3d 742, 750 (7th Cir. 2007). When the plaintifisnt to the tow yard to collect personal items
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from their towed car, a Deputy Marstzrived at the yard and infoed plaintiffs that they were
not allowed to leave the tow yard until theyher paid the impoundment fees or signed the
vehicle’s title over tahe towing companyld. at 745. But under the refent Indiana law, the
plaintiffs actually had two adddnal weeks to claim their car beéothe state considered the car
abandoned. The Deputy, therefodél not comport with the atutory procedw rendering his
acts random and unauthorized in seizing the @nly after finding the Deputy’s acts random
and unauthorized acts did the court turn to Wwaethe post-deprivatioremedy was inadequate.
The court determined that it was inadequate because under that statutory scheme, defendants
were entitled to immunity and therefore the plidf would have no meaningful a venue to seek
redress of the deprivation she claimed to have suffdredt 753. Defendants here never assert
that their actions were randoamnd unauthorized, the thresholdtetenination in the analysis.
Perhaps conflictingly, according to Defendants’sien of events, thefpad probable cause for
their actions at every stage.

Defendants further cite tosdrict court cases in suppaf their position. InCourtney v.
Chicago Police Dept the district court held that éhIDAFPA provided an adequate post-
deprivation remedy. 2011 WL1118874, *J{N.D.lll. Mar. 24, 2011). But irfCourtney the
court only made a conclusory statement thatdbfendants’ actions were unauthorized without
any analysis. The decision aldoes not provide enough contextdetermine whether what was
adequate process in that case similarly appligbdse facts. The decision says nothing more
than that plaintiff's money was unlawfully seizadd that she had filed under IDAFPA. 1t is
unclear, for example, whether the IDAFPA prodegdended in settlemenas Galarza’s claim
did. Or, whether similar to here, the plafiihtvas not ultimately madevhole by the IDAFPA

proceedings. Defendants also citéMitton v. Wal-Mart Stores Incin which the district court
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dismissed plaintiffs’ Fourteenth Amendmernkegal seizure claim because there were no
allegations that they lacked an adequsttge court remedy. 2012 WL 1953197, * 1 (N.D.III.
2012). But there is no precedent that this is l&ygation that must be specifically plead in a
procedural due process claim for illegal seizure.

Defendants also cite tdones v. Farmerin which a Wisconsin state court ruled on a
motion to suppress that the officers did novengrobable cause to seize Jones’s money. 19
Fed.Appx. 381, 383 (7th Ci2001). Jones was collaterastopped from pursuing a 8§ 1983
claim based on a violation of his constitutionghts when the government seized the money.
Again, theJonesdecision does not provide guidance oretiter the IDAFPA provides adequate
process as the forfeiture proceedings proceeded under Wisconsin law, not Illinois. Also in
Jones plaintiff was precluded underedrdoctrine of collateral estodp&Trhe minimum threshold
requirements for the application [¢ifinois] collateral estoppel ... ar (1) the issue decided in the
prior adjudication is identical with the one presehin the suit in question, (2) there was a final
judgment on the merits in the prior adjudioati and (3) the party aget whom estoppel is
asserted was a party or in privity with a padyhe prior adjudication. ... [But] even where the
threshold elements of the doctiare satisfied and adentical common issue is found to exist
between a former and current laliscollateral estoppenust not be applied to preclude parties
from presenting their claims or defenses unless élear that no unfairness results to the party
being estopped.Reed v. Illinois 808 F.3d 1103, 1107 (7th Cir. 2018 amendedDec. 11,
2015) (citing Talarico v. Dunlap 177 lll.2d 185 (1997)). In this case, there simply are not
enough facts to determine whetloellateral estoppel appliesné Defendants do not make any

showing that it should under these circumstancé®r example, it is unclear whether the
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IDAFPA settlement was a final judgment madetlo& merits as required by the second element
of collateral estoppel.

On the other hand, Plaintiffs do not disputattthis was an ad@ate post-deprivation
remedy and do not dispute that the officers’ aase random and unauthorized. Galarza waived
the right to hearing in settlemewith the state on probable causthe same issue necessary to
analyze her illegal seizure atai Plaintiffs only respond tBefendants’ motion by arguing that
the Defendants physically tooketlcash off of the property arttat this was a “meaningful
interference with an individual's possessory ingésan that property.”(Dkt. 70 at 18) (citing
United States v. Jacobsed66 U.S. 109, 104 (1984)). This does not actually address
Defendants’ legal argumentsa@ut whether Galarza was giveadequate post-deprivation
process. Galarza, therefore, has waived the tgghontest the adequacy of the process and the
Motion for Summary Judgmeig granted with respect to CouMt, the illegalseizure of money
claim. See C & N Corp. v. Kaner56 F.3d 1024, 1026 (7th rCi2014) (finding that a
nonmovant'’s failure to make amgument in response to a suamnjudgment motion constituted
a waiver of that argument).

F. Malicious Prosecution

Defendants next move for summary judgrh on Plaintiff Baskerville’s malicious
prosecution claim against Officer Jolliff-Blakbecause there was probable cause for the
prosecution. In order to succeed on a malicfmesecution claim (1) thdefendant commenced
or continued an original criminal or civil judal proceeding; (2) the proceeding terminated in
favor of the plaintiff in a manner indicative minocence; (3) there wam absence of probable
cause for such proceeding; (4) fresence of malice; and (5) damagesulting to the plaintiff.

See Hurlbert v. Charle238 1ll.2d 248, 255 (2010) (citin§wick v. Liautaud169 Ill.2d 504,
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511-12 (1996)). For a maliciogsosecution claim, probable causealetermined based upon the
facts known to the prosecution aettime of filing, “not the actudhcts of the case or the guilt or
innocence of the accusedSang Ken Kim v. City of Chicag®68 Ill. App.3d 648, 655 (1st Dist.
2006). Itis plaintiff's buden to establish the non-existencguodbable cause iorder to survive
summary judgmentSee McBride v. Grices76 F. 3d 703, 7067th Cir. 2009)Woods v. City of
Chi., 234 F.3d 979, 996 (7th Cir. 2000). One wayes$tablish non-existence is by rebutting a
grand jury’s presumption of probable cause by evod of false testimoryefore the grand jury.
See Freides v. Sani-Mode Manufacturing,G83 1ll. 2d 291, 296 (1965)

Plaintiffs assert that Officer Jolliff-Blake gave false testimony at the grand jury as a part
of Baskerville’s criminal trial in discussing thsuspected heroin” andggfying that Baskerville
bought a gun on the streets for $200. For reasoeady discussed, Plaintiffs’ claims relating to
probable cause require credibility determinagicand the malicious prosecution claim is no
exception. Defendants assert iingossible when taking the eedce in a light most favorable
to Plaintiffs to find that evideze supports the accusations of Cdfi Jolliff-Blake’s perjury. But
if a jury were to believe Plaintiffs’ version @vents, that Officer Jolliff-Blake came from the
kitchen rather than the bedroand that there were boxes of cakix scattered in the kitchen,
then it follows that Jolliff-Bake perjured himself in tesfihg that he found the bag on a
bedroom dresser. This is not ealy inconsistent with the evidea. For example, the fact that
none of the officers noticed a bag of whipewder and none are present in any of the
photographs taken of the room prim Jolliff-Blake’s search othe room supports Plaintiffs’
version of the events. The Motion for Summary Judgment is therefore denied with respect to

Plaintiff's maliciousprosecution claim.
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G. Minor Plaintiffs’ State Law Claim for Inte ntional Infliction of Emotional Distress

In lllinois, a plaintiff claiming intentnal infliction of emotional distress must
demonstrate that the defendarteirtionally or recklessly engad in “extreme and outrageous
conduct” that resulted in severe emotional distreS®rnberger v. City of Knoxville, IJ1434
F.3d 1006, 1030 (7th Cir. 2006ee also Lopez v. City of Chicagib4 F.3d 711, 720 (7th Cir.
2006). The tort of intentional infliction of emotial distress requires proof four elements: (1)
extreme and outrageous conduct; (2) intent or recklessness teoantganal distress; (3) severe
or extreme emotional distress suffered by the plaintiff; and (4) actual and proximate causation of
the emotional distress by defendant’s outrageous con&achberger434 F.3d at 1030.

As to the first element, a reasonable jooyld find the actions of Defendants outrageous
based on Plaintiffs’ version of events. Dedants knew that there were children and a dog
present in the home. There was no plan. Defeisd#iormed into a dark apartment at 1:14 a.m.,
ready to discharge their weapons. The children woke up, came out to the living room, and were
forced to sit next to their dog GflL years who had just been killeThis happened in conjunction
with the Defendants threatening their mothieat she could lose her children to DCFS and
Defendants seizing money that Plaintiffs’ children understood their mother had earned and
depended on for the family’s needs. At the time, MG was just 6 years old and MB was 10 years
old. (MG Dep. Dkt. 63-10, 6:19-21; MB Dep., DBB-11, 13:13-15). MG taBed that he saw
the police officers kicking Blue’s bodynd pointing a gun at the childrenld(at 10:1-6.) MB
remembers that her “brother kept looking doatnhis hands and he was like shakingld. (
44:16-17.) MB also remembers screamingtite Defendants, “why did you do that to my
dog[?]” (d. at 41:5-6.) She tesed that the officers respondedher cries, “shut the f up’ld.

at 42:9-13.) Regardless of whet the children’s accounts am&cfually accurate, for example
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whether the officers actually kickd®lue’s body or used profanitpward MB, the brutal tone of
their recollection underscores the trauma that they experienced that night. There is also evidence
of the children’s emotional distress. Galarzstited to changes in her son’s behavior and
personality after the search; she testified, “[hjesaner now” and that he had started getting in
trouble at school. Id. 175:1-3, 11-14). Baskerville also et to his son’s change in
behavior: “He said he hate [sic] the police. He gt it -- he talk abadukilling people now. He
just angry.” (Baskerville Dep., 297:4-6.) With respto MB, Baskerville testified that after the
incident his daughter’s grades dropped from Atand that she struggles with mourning Blue:
“[Ishe talk about is her friend gone. sheeg [sic] with its ases every night.” I{l. at 298:3—4;
299:13-15.) After the search, Galarza and herdtmren saw a therapist together. (Galarza
Dep., 172:12-17.) MB continues to be treatealiierapist and MG saw his school counselor.
(Id. 172:12-173:9.) Iisornberger minor plaintiffs brought allED claim and the court found
that their drop in grades and attle problems after their parenistarceration was not the type
of severe distress actionable under lllinois lawd34 F.3d at 1030. However, lllinois courts
“have been more inclined to atacterize the emotiohdistress as severe” when the distress has
manifested itself “either through physicabymptoms or has necessitated medical
treatment.” Honaker v. Smith256 F.3d 477, 496 (7th Cir. 2001Although some of Plaintiffs’
evidence resembles that of the minorsSornberger e.g.,changes in grades and attitudes, here
those changes are accompanied by the needmfedical treatment from mental health
practitioners. That MB and MG'mjuries necessitated treatmatgmonstrates that there is a
disputed issue of fact as to whether Defemslaconduct caused emotial distress in the
children. Honaker 256 F.3d at 496.

H. Indemnification
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Finally, Defendants move for summary judgrhen Plaintiffs’ indemnification claim.
Plaintiffs seek to have th€ity pay, pursuant to 745 ILES B0102, any tort judgement for
compensatory damages that iseeed against the Defendant @#rs. (Am. Compl., Dkt. 57, 11
56-57.) The indemnity appliesnly if the Defendants areodind liable in their individual
capacity. Defendants assert that because Cotimtsugh V fail that the indemnification claim
must fail. Based on the above rulings, the mdiication claim stands on Counts I-1ll and V.
Plaintiffs cannot recover for indemnity on Couxiton which Defendaist Motion for Summary
Judgment is granted.

CONCLUSION

For those reasons, Defendants’ Motion form#uary Judgment [60] is denied with
respect to all claims exceptoGnt IV, for illegal seizure ofmoney, which is dismissed.
Plaintiffs’ Motion to Strike Defadants’ Responses to Plaintifi&dditional Statement of Facts

[84] is granted.

Virdinia M. Kéndall N—
nitedStateDistrict CourtJudge
Northern District of lllinois

Date: September 18, 2017
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