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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THERESA ANN MEYERS,
Plaintiff, 15C 3710
V. Magistrate Judge M. David Weisman

NANCY A. BERRYHILL,*
Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
Plaintiff appeals the Commissiorerdecision to deny her plcation for disability
insurance benefits. For the reasons set forth below, the Court affirms the Commisssioner

decision.

Background

Plaintiff filed her applicatiofior disability insurance befies on January 17, 2012, alleging
that she had chronic back pain, migraines, deytession that rendered her unable to work. (R.
17, 182;sce R. 385-87, 405-18, 421-23.) Her applicatisas denied on Jul27, 2012, and on
reconsideration on February 15, 2013. (R. 71, 88Bbe requested a hearing, which was held
before an administrative law judgeé\(LJ”) on October 30, 2013. S¢e R. at 30-64.)

On February 20, 2014, the ALJ denied plaitgifipplication. (R. 17-24.) The Appeals

Council denied plaintif6 request for review of the decision (R. 1, 8-13), making the'sALJ

10n January 23, 2017, Nancy A. Beiitysucceeded Carolyn W. Colvin as Aaji€ommissioner of Social Security.
See https://www.ssa.gov/agency/commissioner.hifast visited February 28, 2017).  Accordingly, the Court
substitutes Berryhill for Colvin pursuant to Federal Rule of Civil Procedure 25(d).
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decision the final decision ¢fie Commissioner, reviewable bygiCourt pursuant to 42 U.S.§.

405(g). SeeVillanov. Astrue, 556 F.3d 558, 561-62 (7th Cir. 2009).

Discussion

The Social Security Act defines disability as tieability to engage in any substantial
gainful activity by reason of anyedically determinable physical or mental impairment which can
be expected to result death or which has lasted or can bpested to last for a continuous period
of not less than 12 months.42 U.S.C§ 423(d)(1)(A). The regulations prescribe a five-part,
sequential test for determining whether a claimant is disabSed.20 C.F.R§ 404.1520. The
Commissioner must consider: (1) whether tr@nehnt has performed any substantial gainful
activity during the period for which she claimsaility; (2) if not, whether she has a severe
impairment or combination of impairments; (3%d, whether her impairmemeets or equals any
impairment listed in the regulations; (4) if netiether she retains the residual functional capacity
to perform her past relevant work; and (5) if,nehether she is able ferform any other work
existing in significant numberin the national economyld.; Zurawski v. Halter, 245 F.3d 881,
885 (7th Cir. 2001). The claimant bears the buafemoof at steps ontérough four. 20 C.F.R.
§ 404.1560(c)(2)Zurawski, 245 F.3d at 886. At step five, the burden shifts to the Commissioner
to establish that the claimant is capable ofggening work existing irsignificant numbers in the
national economy.ld.

At step two, the ALJ found that plaintgfdepression was not a severe impairment (R. 19),
a conclusion that plaintiff says is contrarythe evidence. Specifically, plaintiff argues that the

ALJ’s conclusion is contradicted by the repoftDr. Borosh, a psychologist who examined



plaintiff.> Dr. Borosh said that plaintifiendorsed a moderate and severe level of anxious and
depressive symptomology on the BDI-II [Beck Depression Inventotyahifl BAI [Beck Anxiety
Inventory],* respectively and concluded that plaintiff had &severe impairmeht in
“mood/behaviof. (R. 422-23.) However, Dr. Borosh also found that plalstiff
“planning/reasonirig and “languagé abilities were witin expectation, her‘attentiori and
“visual-spatidl abilities weré‘just below expectatiohand her‘processing speé@and“memory

were only mildly impaired:

[T]he profile on testing is mosbtable for mild impairments in speed of
processing information and working memymo Anterograde memory is reduced
primarily at the levels of initial encodingd retrieval, which igonsistent with her
attentional difficulties. There is no clear indication of a retentive memory deficit
or primary visual spatial deficit. Visli spatial construction falls just below
expectation. Basic languadenctions are intact. Ecutive functions including
reasoning, problem solving and mental fleyp are intact. Irsight and societal
aspects of comportment are intact. With &xception of employment, patient says
she remains independent carrying outagp[activities of daily living].

(R. 423.) In other words, though.Borosh characterized plaintdfmood impairment as severe,

she said that impairment did not greatly diminish plafstiitellectual functions. 1¢.) Thus,

contrary to plaintifis assertion, the ALg conclusion that plainti§ depressiofidoes not cause

’ps plaintiff admitted during the haag, Dr. Borosh, who performed a one-time examination of plaintiff, is
not a treating source. Sge R. 62 (stating that Dr. Borosh wam examining source . . . . [who] met [plaintiff] of)ge
see also Whitev. Barnhart, 415 F.3d 654658 (7th Cir. 2005) {(Dr. Zondag was not a treating source as that term is
defined by the regulations because he did not have an ongoing relationship with)\ AOt€.F.R§ 404.1502
(“Nontreating source means a physiciaycpslogist, or other acceptable medisalirce who has examined you but
does not have, or did not have, an ongoing treatment relationship with you.

3The Beck Depression Inventory (BDI) is a 21-item, self-report rating inventory that measures characteristic
attitudes and symptoms of depression” . http://www.apa.org/pi/
about/publications/caregivers/practice-settings/assessmesftirk-depression.aspx (last visited June 29, 2016).

“The Beck Anxiety Inventory is a twenty-one item self-assessment of anxiety sym@tems.
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC38799%lhit visited June 29, 2016).




more than minimal limitation in [her] ability tperform basic mental work activities and is
therefore nonsevet€R. 19), is consistent with, not contradicted by, Dr. Bososhinion.

Plaintiff also argues that the Alignored the limitations on plaintlf ability to work
imposed by Dr. Borosh. In fact, however, Drr&sh did not set any such limitations. Rather,
she enumeratetheneral behavioral strategiethat plaintiff might find“helpful’ to “facilitate
increased efficiency in attention and membsych as taking frequent breaks from tedious work,
working in a distraction-free environment,ing written reminders, ral taking notes. (R.
423-24.) Accordingly, the ALS failure to interpret thesstrategie$as limitations on plaintif§
ability to work was not erroneous.

Plaintiff fares no better with her challenge to the Aldetermination of her credibility.
The Court notes that defendant recently issuadguedance for evaluating syptoms in disability
claims, which supersedes SSR 96-7p and “eliminate[es] the use of the term ‘credibility’” to
“clarify that subjective symptom evaluation is rawt examination of amdividual’s character.”
See SSR 16-3p, 2016 WL 1119029, at *1 (Mar. 16, 2018hough SSR 16-3p was issued after
the ALJ’s decision in this casejstappropriate to apply it hebecause: (1) the new regulation is
a clarification of, not &hange to, existing laveee Pope v. Shalala, 998 F.2d 473, 483 (7th Cir.
1993) (stating that clarifying rulesan be applied retroactively, andurts give “great weight” to
an agency’s expressed intgatclarify a regulation)pverruled on other grounds by Johnson v.
Apfel, 189 F.3d 561 (7th Cir. 1999); and (2) it is dabsially the same athe prior regulation,
compare SSR 96-7p, 1996 WB74186 (July 2, 1996)ith SSR 16-3p, 2016 WL 1119029 (Mar.
16, 2016).

The ALJ said that he gave little weight to plainsitiestimony that sH#as poor memory[,]

. ... dyslexia . ... [] a dull ache in the baoeck, hips and knees . . . . [,] anxiety and

4



depression[;]has a problem witkfconcentration and focisand“can break into tears at anytitne
because‘[tlhe evidence of record failled] to substantiate the degree of impairment related
subjective limitations. (R. 22.) Specifically, the ALJ said(1) the medical records showed
that plaintiff was“stable psychiatrically,received therapy only spdically, did not take her
depression medication, had full rangf motion in her lumbarna cervical spine, and could
independently perform her activisieof daily living; (2) Dr. Borosls report stated that plaintiff
displayed a full range of affect, demonstrated gas#l persistence and atten span, and did not
clearly display a retentive memory defic{8) there was evidence that plaintiff hadultiple
felonies which makes it hard for her to find a”jékand (4) plaintiff testified thatshe should not
stand long, but could not say how Iohg(ld.) Because the ALJ gave specific, evidentiary bases
for his credibility determination/symptom evaluation, the Court will not disturtSge Moss v.
Astrue, 555 F.3d 556, 561 (7th Cir. 2009) (“We will upth@n ALJ’s credibility determination if

the ALJ gave specific reasons for the findihgt are supported byilsstantial evidence.®.

5 The Court notes that, in the same paragraph, the ALJ noted that he “did not give anyldppredt to
[claimant’s] testimony,” and that she “has multiple feloniescivimakes it hard for her to find a job.” (R. 22.) As
structured, one could argue that the ALJ discounted plaintiff's testitvamayse of the felony convictions.

However, for the reasons noted herein, we believe thiedidcounted plaintiff's testimony as to her limitations
because her subjective descriptions were not consistinthei other objective evidence contained in the record.
The ALJ was not making a credibility determiatibased on plaintiff's character.

6Though the new policy statement applies, “the Court is also bound by case law concerning the satoey regul
process under the ‘credibility’ analysis of the former SSR 96-#patrar v. Colvin, No. 14 C 6319, 2016 WL
3538827, at *5 (N.D. Ill. June 29, 2016).



Conclusion

For the foregoing reasons, the Court grants the Commissometion for summary
judgment [20], denies plaintl® motion for summary judgment [11], and affirms the
Commissiones decision.  This case is terminated.

SO ORDERED. ENTERED: May 9, 2017

Y Llwwre/ é/mw

M. David Weisman
United States M agistrate Judge




