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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHERARDMARTIN, )
)
) No0.15-cv-04576
Raintiff, )
)
V. ) Hon Amy J.St.Eve
)
CITY OF CHICAGO, et al., )
)
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Before the Court is Plaintiff Sherard Martsir{*"Martin”) motion for attorneys’ fees and
costs. (R. 103.) Defendantet@ity of Chicago (the “Cityyand Chicago Police Department
(“CPD") Officers Davis MarinezSofia Gonzalez (Arelland)Armando Chagoya, and Elvis
Turcinovic (collectively, “Deéndants”) oppose the motion. (R. 106-1, 109.) The Court denies
Plaintiff's motion for attorneys’ fees and costs.

BACKGROUND

The Court assumes the parties’ familiavitiyh the proceedings thus far. On May 24,
2015, Martin commenced this action under 42 0.8.1983, alleging faésarrest (Count 1),
unlawful search (Count Il), and indemnification undiate law against thet¢ (Count 111). (R.

1.) Before the Court granted summary judgmemart to Defendants, Martin sought $65,000 in

damages for his incarceration and $45,500 indastness income in relan to his automobile

L In Defendants’ Rule 56.1(a)(3) Statement of UndispMatkrial Facts, they indicatetat Officer Sofia Gonzalez
is now known as Sofia Arellano. (R. 38 at  3.) Todwoinfusion, the Court will refer to her as Officer Gonzalez,
as the Court did in its prior summary judgment opinion in this case. (R. 56.)
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dealership. $eeR. 38, Defs.’” Statement of Undisputbthterial Facts, § 15; R. 47, Pl.’s
Statement of Undisputedaterial Facts, 1 15.)

Defendants moved for partial summary judgment on August 23, 2016, arguing that
Martin “c[ould] not proceed on any claims relatedhe Defendant Officers’ conduct after their
discovery of the contraband,” which supplied ¢ifigcers with probable cause. (R. 37, Opening
Br., 2, 8-9.) Defendants conceded that Martimtitdl] . . . proceed on his claim related to his
brief detention on [the] scenefbee the handgun and drugs wéoend, the search of his person,
and the search of his vehicle.ld(at 9.) The Court agreed witbefendants in its January 2017
opinion. (R. 56 at 4-5.) In gnting Defendants’ partial summygudgment, the Court made
clear that “Martin’s Section 1983 case may proceed e initial stop ad search of his person
and car on May 24, 2013—before Defendants’aliscy of the illegal firearm and crack
cocaine.” [d. at 16.) Martin also had a falseest claim based on his detention until
Defendants found the firearmld()

Trial commenced on July 14, 2017 and the jury began deliberating on July 17, 2017, the
second day of trial. (R. 92; R. 95.) On July 2817, the jury returned its verdict. (R. 98.) The
jury found for Defendants on Claim Il (unlawfsgarch) and Claim Il (false arrest)d.j On
Claim I (unlawful seizure), the jury found fdrefendants Chagoya and Turcinovic, but found for
Plaintiff with respect to Defedants Marinez and Gonzalez2d.] The jury awarded Martin $1 in
nominal damages and no punitive damagés) (The jury’s damages finding reflected the jury
instruction that “[i]f you find in favor of Plaintifout find that the plaintiff has failed to prove
compensatory damages, you must return aietehiar Plaintiff in the amount of one dollar

($1.00).” (R. 97 at 28%keePattern Civil Jury Instructionsf the Seventh Circuit 7.23 (2015).



Plaintiff now moves for attorneys’ feeadcosts. (R. 103.) He seeks $79,048 in total
based on Stephen L. Richards working 69.4 haties $826 per-hour rate and Joshua S.M.
Richards 51.6 hours at a $421 per-hour rdi@&) (While Plaintiff does not mention costs in his
brief, it appears he requests $1,537.20 in costdtieg from depositions and filing fees. (R.
103-2.)

LEGAL STANDARD

Attorney’s Fees

The prevailing party in a § 1983 actionymacover reasonab&torneys’ feesSee4?2
U.S.C. § 1988(b)see Baker v. Lindgre®56 F.3d 498, 503 (7th Cir. 2017). Generally, “[tlhe
appropriate fee under 8 1988 is the market ratéhiwlegal servicegasonably devoted to the
successful portion of the litigation Richardson v. City of Chicag@40 F.3d 1099, 1103 (7th
Cir. 2014). Where, as in this case, a jury awasinal damages, thegotiff is a “prevailing
party” under 8§ 1988Farrar v. Hobby 506 U.S. 103, 112 (1992%e¢e also Aponte v. City of
Chicagq 728 F.3d 724, 726 (7th Cir. 2013). Neverthelesseasonable attorney’s fee for a
nominal victor is usually zero.Aponte 728 F.3d at 72%&ee also Farrar506 U.S. at 115
(“When a plaintiff recovers only nominal damadpesause of his failu® prove an essential
element of his claim for monetarelief, the only reasonabled is usually no fee at all.”).

The Seventh Circuit follows a three-ptast from Justice O’Connor’s concurrehae
Farrar “when assessing fee awards to trifling victorieAgionte 728 F.3d at 727. Courts

consider “(1) the difference between theoammt recovered and the damages sought, (2) the

2In Farrar, five justices, including Justice O’Connor, joirtheé majority decisionJustice O’Connor issued a
concurrence to further explain whexefawards are appropriate in civil rigleases in which a jury awards only
nominal damages.



significance of the issue on whidhe plaintiff prevailed relative to the issues litigated, and
(3) whether the case accolsped some public goal.”

The Seventh Circuit reviews a dist court’s apfication of theFarrar test for abuse of
discretion. Aponte 728 F.3d at 731see also Briggs v. Marsha®3 F.3d 355, 361 (7th Cir.
1996). InCartwright v. Stamperthe plaintiffs were only awardea nominal one dollar for each
of their claims, and yet they petitioned for over $110,000 in fees and expenses. 7 F.3d 106, 108
(7th Cir. 1993). The Seventh Circuit reversieel district court’s aard of some $52,000, finding
that the court “should have summardgnied the petition for feesld. at 110. See also Maul v.
Constan 23 F.3d 143, 147 (7th Cir. 1994) (“Having weighedFRaerar factors, we hold that the
district court abused its dis¢i@n by awarding attorney’s feés Maul: the difference between
the judgment sought and obtained was great anplubkc purpose of the Igation was minimal.
Since plaintiff’s victory wasle minimisan award of attorney®es was inappropriate.”).

Il. Costs

Federal Rule of Civil Procedure 54(d)(pvides that “costs—other than attorney’s
fees—should be allowed to the priwvey party.” Fed.R.Civ.P. 54(d)(1¥ee also Richardson
740 F.3d at 1102 (“Rule 54 entitles prevailiparties to recover their costs@Qpldberg v. 401 N.
Wabash Venture LLR013 WL 4506071, *1 (N.D. lll. Aug. 22013). “The list of recoverable
costs pursuant to 28 U.S.C. § 1920, includes:dé3 bf the clerk and marshal, (2) fees for
transcripts, (3) witness fees and expenses, (4fdeewpies of papers necessarily obtained for
use in the case, (5) docket fees under 28 U.S.C. § 1923, and (6) compensation for court-
appointed experts and interpreter§liompson v. Vill. of Mone2016 WL 128005, *1 (N.D. IIl.
Jan. 12, 2016pppeal dismissefFeb. 26, 2016) (referencingiS. Neurosurgical, Inc. v. City of

Chicagq 572 F.3d 325, 333 (7th Cir. 200®epublic Tobacco Co. v. North Atl. Trading Co.



Inc., 481 F.3d 442, 447 (7th Cir. 20073ge alsdHarney v. City of Chicag,02 F.3d 916, 927
(7th Cir. 2012).

Rule 54(d)(1) “creates a presumption in fagbawarding costs to the prevailing party,”
Myrick v. WellPoint, Inc.764 F.3d 662, 666 (7th Cir. 2014), lmives “the district judge
discretion to decide whether anaa of costs is appropriateChesemore v. Fenke829 F.3d
803, 816 (7th Cir. 2016)See also U.S. Neurosurgical72 F.3d at 33JRivera v. City of
Chicagq 469 F.3d 631, 634 (7th Cir. 2006) (Rule 54(d)(1) “provides a presumption that the
losing party will pay costs but grants the couscdetion to direct otherwise.”). Taxing costs
against the non-prevailing party requires twguiries—whether the cost is recoverable and
whether the amount assessed is reason&adelU.S. Neurosurgicab72 F.3d at 333;ittle v.
Mitsubishi Motors N. Am., Inc514 F.3d 699, 702 (7th Cir. 2008) (per curiam). “Any party
seeking an award of costs carrike burden of showing that thequested costs were necessarily
incurred and reasonableTrs. of Chicago Plastering Inst. Pension Trust v. Qeldstering Co,
570 F.3d 890, 906 (7th Cir. 2009).

For the purposes of Rule 54, the prevailingyps “the party who prevails as to the
substantial part of the litigation.First Commodity Traders, Inc. v. Heinold Commaodities,, Inc.
766 F.2d 1007, 1015 (7th Cir. 198Sge alsaCascade Die Casting Grp., Inc. v. Arwood Corp
923 F.2d 856, *6 (7th Cir. 1991) (quotifkgyst Commaodity Traders, Inevith approval). In
Richardson v. City of Chicagthe plaintiff only prevailed oone claim out of 39 claims filed
under § 1983 and state law, and the jury awatbe plaintiff $1 in nominal damages plus
$3,000 in punitive damages. 2013 WL 2451107 (N.D. Ill. June 5, 28ff8) sub nom

Richardson v. City of Chicago, .lIl740 F.3d 1099 (7th Cir. 2014Y.he district court found—and



the Seventh Circuit affirmed—that the defendaas the prevailing party for the purposes of
Rule 54 and ordered the plaintiff toypeosts in favor of the defendaritl.
ANALYSIS

Attorney’s Fees

It is clear in this case that theyuawarded only nominal damages and featrar case
applies. See Aponter28 F.3d at 726ee also Moore v. LiszewsBB8 F.3d 877, 878 (7th Cir.
2016). Weighing the three relevdsdrrar factors, the Court concludésat this is the “usual[]”
case in which the reasoralfee for a nominal § 1983 victor is zero dollaBee Farrar 506
U.S. at 115Aponte 728 F.3d at 72&ee also, e.gAponte 728 F.3d at 730-31 (affirming the
district court’s denial of feeriggs 93 F.3d at 361 (sametaul, 23 F.3d at 147 (concluding
that a district court abused its discretionawyarding fees where “the difference between the
judgment sought and obtained was great and thiecquirpose of the litigtion was minimal”).
To conclude otherwise in theise would run contrary to tisapreme Court’s “admonition that
fee awards under § 1988 were never intendégrtmuce windfalls to attorneys.’Farrar, 506
U.S. at 115 (quotin@ity of Riverside v. River@77 U.S. 561, 580 (1986) (plurality)).

Before applying th&arrar test, the Court notes that Riaff does not reference or cite
Farrar or its progeny. By failing to engage witte controlling law, Plaintiff's attorney’s
argument in favor of fees is called into questi@ge Crespo v. ColviB24 F.3d 667, 674 (7th
Cir. 2016) (“[AJrguments that are unsupportadpertinent authority[] are waived.”) (quoting
United States v. Berkowjt227 F.2d 1376, 1384 (7th Cir. 1991pgrum Holdings LLC v.

Lowe’s Co0s.2017 WL 1151039, *4 (N.D. Ill. Mar. 28, 2017).

3 Plaintiff was represented by two attorneysiat, but only one signed the current motion.

6



A. First Farrar Factor

The first factor in thé&arrar test—-“the difference between the amounts sought and
recovered”—"is the most importantAponte 728 F.3d at 731. Here, Plaintiff sought far more
than a dollar. Indeed, in the Amended Final fakOrder, the damage itemization indicates that
Plaintiff sought $300,000 in compensatory damages for emotional distress and $900,000 in
punitive damages. (R. 74 at 6.) During the closing statement rebuttal at trial, Plaintiff still asked
for an award between $50,000 and $100,000 for compensatory damages, and an unspecified
amount for punitive damages. The one dallaminal award actually received pales in
comparison to these figures. In fact, Plaimtovered well under 1% efhat he requested, no
matter which of his estimates the Court uses. fEur decidedly weighagainst an award of
fees.

B. SecondFarrar Factor

Thesecondrarrar factor—the significance of the isswn which the plaintiff prevailed
relative to the issues litigated—ttse “least significant” factorBriggs 93 F.3d at 361. In
Aponte the plaintiff brought two eims—one for unreasonably exéog a warrant and one for
“failing to prevent an unreasable search”—against four officers. 728 F.3d at 276. The
plaintiff “lost seven of his eighffourth Amendment claims and three of the four defendants were
victorious.” Id. at 727. The Seventh Circuit concluded tihad victory was “not significant.”
Id. at 731. InBriggs v. Marshallthe plaintiffs had sued a county, a municipality, and a number
of police officers for wrongful mest and detention, use of excesdiorce, and various state law
torts. 93 F.3d at 357. By the time the case redthal, only two officers and the municipality
remained as defendants, and only the unlawfelsaand detention and excessive force claims

remained.ld. The plaintiffs won nominal damages on theessive force claim as to one of the



police officers, but the plairits lost on all other claimsld. The district court had “found that
this factor weighed modestly in favor of fegaigen the plaintiffs’ success on their excessive
force claim.” Id. at 361. The Seventh Circuit concluded thetause “this factor is close in light
of the fact that the plaintiffs lost on theimmaining claims, [the court could not] say that the
district court’s application of thifactor was an abuse of discretiond.

In the current case, Plaintiff lost at parsammary judgment, which significantly limited
the scope of his claims. At trial, with thregagmate claims against four separate defendants,
Plaintiff prevailed on a single claiagainst only two defendants. ils slightly better than
Aponteand comparable tBriggs. As the Seventh Circuit concludedBrniggs this factor is
“close.” The Court concludes thite second factor weighsgtitly—very slightly—in favor of
some fees, but that this factorciese to negligible in light ahe other factorgarticularly the
first.4

C. Third Farrar Factor

Thethird Farrar factor—"whether the case accolished some public goal”—weighs
against awarding fees. “The more importasmtiilght at stake and the more egregious the
violation the more likely it is tht the victory serves a public purpose. An award of punitive
damages, therefore, is strong evidencetthawvictory served a public purposeCartwright, 7
F.3d at 110 (citations omittedhee alsdestate of Borst v. O'Brier®79 F.2d 511, 517 (7th Cir.
1992) (punitive damage award reflects “both\hkie of the victory in finding a violation of

constitutional rights and the deterrence value of the suit” (internal quotations omititetdik v.

4Maul v. Constarframed the second factor somewhat differently, focusing on “the legal import of the constitutional
claim on which the plaintiff prevailed.” 23 F.3d at 145. A win for a single individualTeriy stop claim is not

trivial, but even viewing this factor under th&ul lens rather than in th&ponteframework, it “only minimally

advances plaintiff's clan that he is entitled to attorney’s feesd. at 14546 (reaching this conclusion where the
plaintiff established that he was entitled to administratweew of a prison physician’s decision to administer
antipsychotic drugs ovéais objection, an issue that thefBeme Court had recently addressed).
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Fairman 851 F.2d 983, 989 (7th Cir. 1988) (“A judic@cision that finds a violation of
constitutional rights and punishes the perpetrator with an award of punitive damages not only
vindicates constitutional principles but is a deterrent to future violations, to the benefit not only
of the plaintiff but of others in similar situatis.”). Here, the jury dinot award Plaintiff any
punitive damages, only the nominal $1 award.

In Aponte where the plaintiff lost seven ofsheight Fourth Amendment claims, the
district court concluded that tipdaintiff's “victory merely vindcated his own personal rights.”
728 F.3d at 727. The Seventh Circuit agreed¢clkmling that “the minimal money awarded
reflected a mere personal victory without aagntifiable, broader import to the publicld. at
731. As inAponte Plaintiff's victory here was merely monal, without any broader impact to
the public. While this factor weighing agdimasfee award is not meant “to denigrate the
importance of the plaintiffs’ vindication of thregonstitutional rights,” “attorney’s fees are
appropriate afteFarrar only when the plaintiff's victory enils something more than merely a
determination that a constitutional guarantee was infringBdggs, 93 F.3d at 361.

D. ReasonabldRates

While it is not necessary to further consitlex reasonableness of Plaintiff's requested
fee awards, Plaintiff's attorneys’ requestetésaare worth addressing.ounsel relies on the
“Laffey Matrix,” which is a chart of hourly rasefor attorneys in the Washington, D.C. market
prepared by the United States Attorney’s Officetfe District of Columbia. This Court has
previously considered the LajféMatrix in a 8 1983 case and edtthat “[a]lthough some courts
in this district have referret the Laffey matrix when deteining the reasonableness of hourly
rates, the Seventh Circuit hast adopted this approachObrycka v. City of Chicag@013 WL

1749803, *3 (N.D. lll. Apr. 23, 2013). The Laffey Matrix does “not provide guidance to the



Court’s assessment of [tla¢torney’s] reasonable hourly rate because the matrix only sets forth
years of experience and not years of eigmee in a specific legal expertisdd. The rates
requested here—$826 per hour fag Henior attorney on the camaed $421 dollars per hour for
the other attorney—are extremely highee Montanez v. Fic831 F. Supp. 2d 869, 876 (N.D.
lll. 2013) (noting thatJon Loevy, who has practiced law fb® years and leads what is fairly
considered one of the premier Chicago-amgadiconcentrating in gintiffs section 1983
litigation” received a ratef $495 per hour in one case (quotation omittexBg also Fox ex rel.
Fox v. Barnes2013 WL 4401802 (N.D. lll. Aug. 15, 2013) (awarding Jon Loevy $505 per
hour). While it is unnecessary for the Court to datee what a reasonable fee is in this case, it
is safe to say that it is not what Plaintiff requests.
Il. Costs

Turning from attorneys’ fees to the issuecosts, Plaintiff does not fare better. While
Rule 54(d)(1) sets up the presumption that thegllieg party recoups costspurts have a great
deal of discretion in its awardsee Chesemor829 F.3d at 818;).S. Neurosurgical572 F.3d at
333;Rivera 469 F.3d at 634. The Court finds thathis case and for the purpose of Rule 54,
Defendants are the prevailing pattyaving prevailed “as to the substial part of the litigation.”
Cascade Die Casting Grp., In@23 F.2d at *6 (Seventh Ciitawarded defendants their costs
after plaintiff lost four of its five claims and tido bear 75% of the liability for the single claim
they did win);First Commodity Traders, Inc766 F.2d at 1015 (Severfircuit denied costs to
a party that prevailed on onbne of its seven claimsBee alsdrichardson 740 F.3d 1099
(Seventh Circuit awarded defendant costs qit@intiff won only one of its 39 claimsJesta v.
Vill. of Mundelein 89 F.3d 443, 447 (7th Cir. 1996) (Seve@ihcuit upholding a district court’s

order for parties to bear their own costs vehtbie plaintiff prevaild on one claim for $1,500 and
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lost the other claim). At trial, with threepsrate claims againsdr separate defendants,
Plaintiff prevailed on a singleaim against only two defendant$he Defendants won the bulk
of the action against them ana dhe prevailing partyPlaintiff cannot be awarded costs after
such a dismal performance.

Even assuming for argument’s sake that the Plaintiff was the prevailing party in this
action, analyzing the reasonableness of Pfisitdosts proves difficli because Plaintiff's
counsel provides zero documentation of the exgetiey seek. The prrdeeking costs carries
the burden of proving “that the requested cosse necessarily incurred and reasonablés.
of Chicago Plastering Inst. Pension Trus70 F.3d at 90&ee alsd.ittle, 514 F.3d at 702.
Typically, parties file a Form AQ33 “Bill of Costs,” which includes a sworn affidavit, and both
an itemization and documentation of the requeststs. 28 U.S.C. 81924 requires all bills of
costs to be supported by a sworn affidavibus analyze costs baken category and review
corresponding documentatioee, e.gNorthbrook Excess & Surplus Ins. Co. v. Procter &
Gamble, Cq.924 F.2d 633 (7th Cir. 1991) (Seventh Circaquiring a bill of cats that provides
“the best breakdown obtainalitem retained records”Goldberg 2013 WL 4506071 at *6 (this
Court reviewing itemized and documented costsainiff's counsel has failed to file this form
or any supporting documentation. This laclsopport provides artarnative basis to deny
costs.

CONCLUSION

Weighing the thre€arrar factors—specifically, the weiglaf the first and third factors
strongly indicating @le minimisvictory, against the modestight of the second factor
suggesting otherwise—the Court clhutes that Plaintiff's “victorywas purely technical and that

the appropriate [attorney’s] fee is no fe€drtwright, 7 F.3d at 110see alscAponte 728 F.3d
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at 727 (“a reasonable attorney’s feedanominal victor is usually zero’Maul, 23 F.3d at 147
(“Since plaintiff's victory wagde minimisan award of attorney’s fees was inappropriate.”).
Additionally, given that Plaintiffs not the prevailing party for the purpose of Rule 54 and given
the lack of appropriate documentation of expentbesCourt also denid¢¥aintiff's costs. For

the foregoing reasons, the Court denies Bfisxmotion for attorneg’ fees and costs.

DATED: September 18, 2017 ENTERED:

| A&

AMY J. STUE\G
U.SDistrict CotrtJudge
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