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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ANTHONY JORDAN, KENNETH )
GREENLAW, THEODIS CHAPMAN, )
andPATRICK NELSON on behalf of )
themselves and others similarly situated, )
)
Plaintiffs, )
) No. 15C 5907
V. )
) JudgeSara L. Ellis
TIMOTHY EVANS, Chief Judge of the Circuit )
Court of Cook County )
)
Defendant )

OPINION AND ORDER

Plaintiffs Anthony Jordan, Kenneth Greenlaw, Patrick Nelson, and Theodis Chapman,
who workedasJuvenile Probation Officers in the Circuit Court of Cook Couifiliggl an action
againstDefendant Timothy Evans, in his official capacity as Chief Judge, alleggogmination
and retéation. Evans previously filed a motion for summary judgnibat theCourt granted in
part and denied in part. Evans nsgekssummary judgment oRlaintiffs disparate impact
claim undetthe lllinois Civil Rights Act of 2003 (“ICRA”), 740 Ill. Comp. Stat. 234xnd
Chapmarand Nelgn’s claim thaEvans deniedhemcompensation for out-aftatejob training
because of their race in violatioh Title VII of the Civil Rights Act of 1964 (“Title VII"), 42
U.S.C. § 2000et seq. The Court grants summary judgmentRiaintiffs’ disparatempact
claim becaus€hapman andtllelsondo not have standirendJordan and Greenlaw failed to
make gorima facieshowingof disparate impadb survive summary judgmenfdditionally, the
Court grants summary judgment Evans on Chapman and Nelsgmitle VIl out-ofstate

training claim because it is barreg khe statute of limitationsEvans also seeks leave to amend
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his answer and affirmative defensesatld astatute of limitationslefense under tHERA and a

preemption defenseBecause Plaintiff did not object to Evangiotion toamend his answer to

assert a statute of limitatiomkefense, the Court gnts thapartof the motion. However, the

Court denies Evans’ motiansofar as he seeks to assepreemptiordefense becaugerans

unduly delayed in raising this defense and it would unfairly dreguPlaintiffs.
BACKGROUND*!

The Office of the Chief Judgeof the Circuit Court of Cook County and the Caok
County Juvenile Probation Department

As Chief Judge, Evans is responsible for the assignment of approximately ¢é¢ jud
The Office ofthe Chief Judgetlfe“Office”) supervises approximately 2,400 employae®ss
15 offices, including the Junéde Probation DepartmentJPD’). From July 1994 until May
2014, Michael Rohawas theDirector ofJPD. Rose Golden was tli&DDirectorfrom May
2014 to January 201®@henAvik Das became DirectorRohan and Go&hare Caucasigrand
Dasis Asian. Donna Malserved as Deputy Chief Prdlman Officer from July 2007 through
February 2016 and was in charge of the Juampsnitfrom 2011 through 201Neal isAfrican
American. The Director of JPD has authority over all levels of discipshert of terminatn.
The Director may impose verbal and written reprimands, suspensions, and temporary
suspensions without the Chief Judgpermission However,the Chief Judgéarnsof

suspensions and other disciplinary actions and must approve terminatiors tesitiied that

! The Court deives thefactsin this ctionfrom the JointStatement of UridputedFactsand the
accompaying exhibits. The Court coiters all facts in thdight most fawrable toPlaintiffs, asthe non-
moving party. Plaintiffs alsofiled a Statemat of Additional Disputed Bcts The Cout has reviewed
those fact, as wellasthe supporting materialandaddel the facts relevant tahis motion. Although
Plaintiffs failed to comply with tis Court’s standing order, the CoutfeclinesEvars’ invitationto
disregard these fexaltogether. However, the Court reminds Plisthatthey should followthis
Court’'sstanding orders movinigrward. Moreover, the Couderives some facts from the parties
previousStatemenbf Undisputed Facts, Doc. 116,dagse the parties premisly agreed those facts were
undisputed.



when terminating a JPD employee, #iRDDirectormakes a recommendation to tD#ice,
which either accepts or rejects thatommendation.
. The Union and Qollective Bargaining Agreement
AFSCME Council 31, Local 3477 (the “Unionf@presents probation officers for
purposes of collective baaming, including disciplinary grievances. From 2010 to 20B80n
Smith was a Uniorsteward Smithwas Vice President of the Union from 2012 to 2athd
Presidenfrom 2014 to 2016In those les, Smith was responsible for filinggrances,
representing JPD employees in grievance meetings, making information request$6f,the J
receving and reviewing documents from the JPD, and bargaining with JPD managé&muent.
2012 to 2016Smithwas involved in representing the probationicdirs on essentially all
discipline that the JPD issuedSmith's duties as anion officer brought him into substantial
contact with employees throughout the JPD, and he gained personal knowledge of the structur
of the JPD and the terms and conditions of employifeerdtargaining unit employee®uring
Smith s Union presidencythe racihmakeup of the bargaining unit was approximately 50%
white, 40% black, and 10% other.
A collective bargaining agreementtween theUnion and the Chief Judge govethg

employmentelationshipbetween JPD and the Chief Judgdwe CBAprovides:

[tthe Employer has the right to discipline employe&se

Employer may only impose the typesdidciplinelistedin Section

2 ofthis Article. Although discipline shall normally be

progressive and corrective, the Employer need not apply these

types of décipline insequene, but rather base the type of

discipline to fit the severity of the offense and/or infraction

involved. The Employer may only discipline an employkee just

cause.

Doc. 184-8 at 16 MichaelRohantestifiedthatduring histime asDirector ofthe JFD, “mgor

causes of disciplineivere not subject to progressive discipline. Althoughwnibten document



defineda “major causef discipling” Rohan tstified that itinvolved “pretty egregious
behavior,” including ®aling theft of ®rvices and &lsification of records. Doc. 184-1, Rohan
Dep. 20:10-21:9. Additionally, Rohan testifiedttABD would have investigated alhegation
of racial dispaity in the discipline imposed on juvenile probation officelic 17:20-18:17.
Rohanrefused to sharenformationon discipline with bargaining unit members who were not
union officersbecause he viewed it as catgntial. Id. 45:17—-46:16.Smith testified thathe
Office deniedall of the grievances he brought on behalf of JPD officersallegedracial
disaimination Doc. 184-2, Smith Dep. 50:17-51:1Dastestified that during his the as a
union steward—2000 through 201 hefiled meritorious complaints by Africadmerican
officers suffering race discriminatiorDoc. 184-3DasDep. 46:1-47:23109-110. Dasfurther
testifiedthat Rohan took steps to remedy meritorious claims of discrimination but did not know
whetherRohan took any remedial steps to ensure that there weren't future instances of similar
conduct targeting African Agricans for racédiscrimnation.” Id. 47:20-48:11.
1. Kenneth Greenlaw

Kenneth Greenlaw was an employe¢hat JPD from 1999 until 2014. Although he
began as puvenile probation officerhe was a @mplianceofficer with the Intensive Probation
Senices Dvision (“IPS”) at the time of his terminationin his ole with thelPS, Greenlavs job
responsibilities included viing juveniles’ homes and schools to vertympliancewith
probation conditionsGreenlaw used a department vehicle in conneetitimthis positin, and
he used dPD-administered gas card to filhke tank JPD requirethatusers ofjas card®btain
receipts and document infaation on a vehicle inspection shbefore ad afterthar shifts,

which included indicating thesVel ofgasin the vehite.



OnMarch 10, 2013, JPD conducted an investigatory hearing relating to alleghtiobns
Greenlav misused his gas cardsmith am Jeff HaynesGreenlaw’s union representatiyes
attended the hearing, and Greenlaw had an opportunity to explain thedistesin his gas
use The specific allegations against Greenlaw includhedfdllowing: (1) brty-five instances of
gas purchsesnade twice daily that did not correspond with thkesnGreenlaw travelled
(2) forty instances of missing vethé inspetion forms (3) twenty-eight occasions of missing gas
receipts (4) three instances of gas purchased ab#gnning of a shift when gas had been
purchased at the end of the previou# stb) three instances of gas purchases made ouifide
documente work hoursand (6) me instance of gas purchases made on they&reenlaw
documented he worked teatireday in the office.On Apiil 11, 2014there was aebulttal
hearingduringwhich Greenlaw had ampportunity to respond to the chasgeganst him.
Greenlawhad union representation aitimeeting. Roharrecommendethat the Office
terminate Greenlawased on JPD’s investigation that found Greenlaw had made fraudulent use
of his gas card on multiple occasiorGreenlavis partner inhelPS, Ernest Boydwas
terminated for theame reasonOn Apiil 22, 2014, Rohan infornteGreenlaw of his termination
in a letter. Thdetter restated the chargesaised athe hearingindicatedthatneither Greelaw
nor his union representativestigatedthe dlegations, and noted that misuse of the vehicle and
gas card amounted to theft of servic&geDoc. 184-11. The Cook County Comptroller’s
Office conducted an audit and found discrepancies in record keeping for many vehicles
throughout Cook Countgtgencies, inciding JPD.

In 2015,Greenlaw filed a grievance with thénion that allegedis terminationwas
erroneousGreenlaw did not allegihat he was terminated because of his.rdgec. 184-9,

Greenlaw Dep.119:12-120:5.NonethelessSmih presentednformation d racially disparate



discipline on behalf oGreenlaw as part dfis grievance proceedings. The Union denied
Greettaw's grievance. Greenlawunderstood his termination to be based on chroni
noncompliance with department protocols amduseof his deparhent assigned gas card.
Greenlawwas unable to identify &PDemployeewvho misused an assigned department gas card
and was noterminated but Boyd is the onlgmployeewvhom Greenlaw knew that was
terminated fothatreason. Whenaskeal whether it would &ve been harder for the department to
make him a scapegoat if nere Caucasian, Greenlaw answered, “I don’t knola."94:19-23.
Greenlaw did not see Caucas&nployeest JPDtreated bier in the workplaceld. 125:19—
21.
IV.  Anthony Jordan

Jordan began his employment with JPD in April 1998 as a Juvenile Probation fiicer.
2007, JPD suspended Jordan duant@rest for possession of cannabis and ddimésittery.
Rohanmade he decision to suspend Jordan, and Jordas da believe he was spended
because of his raa# treatedunfairly. JPD suspended Jordan again in 2008 based on allegations
that he sexuallyparassed an intern. Again, Rohan administered this discipline, and Jordan
served a threday suspensionin November 210, JPD placed Jordan on a three-month
supervision plan. In October 2011, Jordan entered irgstehlanceagreement with JPDafter
being faced with the choice of entering ithatagreementnoving forward witharktration, or
being terminatedA lastchanceagreement stipulads the employeeompleswith certain
restrictions and expectatiobsitwill be termiratedif he fails tocomply. Pursuant tahe
agreementjJordans “non-compliance withdirectives, departmentastdards, and protocols fro
[his] supervisordeputy chiefandadministratorswould result in termination. Doc. 184-15 at 2.

Jordan received thirty-day suspension in connection witis agreement.



In 2014, Jordan transferred to thkectronicMonitoring division. His respnsibilities
includedattaching trackg bracelets to probationers and monitoring whether probationers left
their house or if they failed to chartieeir tracking braceletJadan was assigned to monitor
betweerfifteenandtwentyprobationers. Jordaestified that his supervisor formedhim that
he had discretion over whether to issue a violation report when the electronic mgnitori
indicated that @robationer had violated tierms of releaseOn September 16, 2013RD
placedJordan on temporary suspension because a probationer on Joedahad violated the
terms of his probation and committed rape “on [Jordan’s] watbioc. 184-13, Jordan Dep.
87:19-21. Although Jordan had submitted a violation report for the probationertemBep
14, 2014, he did not submit violation reports on August 2SemtembeB, despite unauthorized
movements. Jorddmelieves thadPD suspendedrh because of his racduring his deposition,
Jordan was not aware of any Caucasian probatioreotfiat was acces ofthe same conduct
ashe was

JPD termnated Jordan on February 3, 2G@bfailure to discharge his duties as a
probation dficer, failure to moiitor the electronienonitoring software on a daily basis and
appropriately respond, and failure to abide by 3Rfaile of conduct.The letter ternmating
Jordan also referenced hist@hare agreemdn Rose Golden, the JPDOrBctor atthattime,
made the decision to terminate Jordan. Jordan contends that he was terminated bbisause of
race. Jordan téBed thathe was a “scapegoat” becausdis race becausehere have been
other officers who would either receive verbal, written, or be transferred to aoather
another department rather than lose their job for more than[kdjatas terminate for.” 1d.
130:10, 131:18-21. However, Jordan could not identify another JPD prob#itben who was

not terminated afteajuvenileunder his charge violated probation amtnmitted rape



Similarly, Jordan could not identify amfficer whoengaged irfegregious” misconductthatJPD
did notterminate Although Jordan’s direct supervisor, Brian Modjephkirticipated in an
investigatoy hearing regarding Jordarfailureto submit a violatiomeport JPD did not
disdpline Modjeski nor his supervisowWilliam Pieroth Modjeski andPierothareboth
Caucasian
V. Theodis Chapmanand Patrick Nelson

Theodis Chapman arrhtrick Nelsorbegantheir employment with JPAasprobation
officers with the Jumptart Unit in 2001 and 2003, respectiye The Jumpsirt plogran was
designed to provide education to juvenile probationerswdrenot complying with educational
services ogoing to school. Althoughdih worked as teacherthe program also employed
outreach officers who went to the field to bring absent prohers to classAs of August 2017,
neither had #istory of discipline From March 32011 through March 6, 2011, Chapman,
Nelson, and other Jumijpst employees, as well as employees fribve Advocacy Unitattended
an out-ofstatetrainingin San AntoniojTexas The final two days ahe conferenceccurredon
Saturdayand Sundy. Neal was responsible foecommending that JPD grant probation officers
in the Jumpkrt Unitreceivecompensatory timeOn February 25, 2011, Neal requested that
Rohanawardcompensatory time for attending the outstdtetraining to Chapman and Nelson,
as well as the other employees thi#&nded Rohan approved Nealrequest on March, 011.
In a sworn declaration, Neal stated that those employees were diweaedt/-four hours of
compasatory timérom March 5 2011and Mart 6, 2011. Nelson and Chapman both testified
that they received copensatoy time for the San Antoniconferencend that was the only out-

of-state conference they attended.



Nelson fileda dharge @ racialdiscriminationagainst JPDQvith the EEOCon August 8,
2014. The charge alleged that JBDbjected Nelson to diffent termsand condition®f
employment, including denying hintHe ability to earrand use compensatory timaid“a
performance bouns.” Doc. 184-5Nelson Dep74:16-20. Addionally, Chgomanfiled acharge
of racialdiscrimination with the EEOC oAugust 18, 2014.The chargealleged thaiPD
subjected Chapman to differtetermsand conditions of employment, including “regulations
regarding compensatory time and lowered pen@orce evaluations.Doc. 181-4, Chapman
Dep 217:19-24.

During Nelson’s work with the Jumpstart program, the attendance at the pifetjram
“tremendously.” Doc. 184-8, Nelsdyep 109:20-110:1. Due to this falling enrollment, Nelson
heard talk of restieturing the programWhenNelsonlearnedthat the teaching position in the
Jumpstart program would eiminatedthere wereapprximatelysix to fifteen probationergper
class which was down from a high seventy In November 2015, th#&#D eliminatedhe
instruction side of Jumpstaahd transferretllelson and Chapmado field probation positions.
Das testified thatRD ultimately eliminatedhe Jumpstart program due to its “becoming less and
less utilized and JPD wasshortstaffed in other areadoc. 184-3Das Dep. 68—69Das
decidedto prioritize field probation and electronic monitoriagd closelumpstart.ld. 118-19.
Although their salaries did not change following their transfer out of Jumpstepn@n ad
Nelsontestified that theyvorkedmore hours the tours were less regulaandtheylost any
opportunity for professional development in the field ledraativeeducation, an area in which
both had expertise and in which they wished to continue worlilggthersubmitted aid to

remain in Jumpstart.



VI. Plaintiffs’ Disparate Impact Claim

In the Second Amended ComplaintSAC”), Plaintiffs make allegatimsregarding the
JPDsracially disparate dciplinary decisionbetwe@ 2008 and 2018ompiled by the Union.
SeeDoc. 551126-33. Evars contendedhiathelacked knowledge or information sufficient to
admit or deny spéfic numerical allegatios. Smithtestified that he compiled the data foe
allegations imparagraph26 through 3dasel on records that the JPD provided the Union while
Smith was a officer. To Das’knowledge, no onat JPD investigated@hether the specific
numerical allegtions in those gragraphsvere correct Whenasked wietherthe indicated
disparity indisciplinewas possiblevhen he wagvolved in the disciplinary proceddas
acknowledgedt was possible. Doc. 184-Das Dep43:13—-17.Smith testified thatluring a
disciplinary hearing involving CaucasiadPD officer who was cited for insubordination,
William Patterson, the Human Resources Diredm@atedthat“if the union wasn’t complaining
about dscrimination, you wouldn’t be here.” 184-2 Smith Dep. 134:8-10, 136:9Shéth also
testified that JPD suspetedanotheiCaucasiammgdoyeewho madefalse enties tovisits he
nevercompleted for 1.5 daysomparatively, JPD requiredh &frican Americarofficer to
accept a last chance agreemenpiatting in false information as to visibr contacts she never
made. Those two officersverein different units andhaddifferent supervis@. However, Rohan
was JPDs final decisionmaker and therefore aealisciplinary decisions for both officers.
Accordingto Smith,Rohan overrodéhe African American officer's supervisor in imposing that
punishment.When Das becam@irector, he settled an open grievance involvargAfrican

American officer who alleged she had received disparate discipline based oceher ra
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VII.  This Litigation

Plaintiffs filed acomplaintin this Court on July 5, 2015, asdrvedt as earlyas Augist
4, 2015. Plaintiffs late filed the SACthatincludedclaimsthat Evansdiscriminaed and
retaliated again$Plaintiffs in violation ofTitle VII, violated the llinois Probation At, and
violated tle ICRA. On September 20, 2016, the CoudrgedEvans’ motion for judgment on
Plaintiffs’ Illinois Probation Acttlaim. SeeDoc. 69. On September 9, 2019, the Cotahted
Evans’ motion for summary judgmeagainstlordan and GreenlavwseeDoc. 150.
Additionally, the Court concluded that te&atute dlimitations barred Nelson and Qtraaris
claims regarding the supervisoexam. Howevemlelson and Chapmasclaims as to whedr
their transfes amoumted to a dmotion, whether Evanseason for théransfers was pretexand
their claim thathey wee discriminatecgainst in compensation for attending an oustafe
training survived summary judgment. Further, on a motion for reconsideration, the Court
explainedthat to he extent thaPlaintiffs assedd adisparate impet claimin CountlV, that
claim remaimd pending. SeeDoc. 159. Evans now moves for summary judgneenthat claim,
as well as Nalon and Chapan’s clam thatthey weredenied compensation for out-sfate
training

LEGAL STANDARD

Summaryjudgment ob\ates the need far trial where there is no genuine issue as to any
material facand the moving partis entitled to judgment aa matterof law. Fed.R. Civ. P. 56.
To determine whether a geine issue ofact exists, the Court must pierte pleadings and
assess therpof as presented in depositions, answers to interrogatadeissions, and
affidavits that are part of the rear Fed. R. Civ. P. 58 advisory comnittee’s notes.The paty

seeking summary judgment bears the initial burden of proving that no gésaureof material

2 Only Nelson and Chapman brought tetliation claim.
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fact exists.Celotex Corp. v. Catretd77U.S. 317, 323 (1986)In response, the non-moving
paty cannot rest omere pladings alone but must use the evidentiary tools listed above to
identify specific méerial factsthat demonstrate genuine issue for triald. at 324;Insolia v.
Philip Morris Inc., 216 F.3d 596, 598 (7th Cir. 2000). Althoumbare corientionthat anissue
of fact exists does not creaa factual dpute,Belaver v. Quanex Corp200 F.3d 485, 492 (7th
Cir. 2000), the Court must construefaltts in a light most favorabte the non-moving party
and draw all reasonable inferesdn that party’s favo Andersm v. LibertyLobby, Inc, 477
U.S. 242, 255 (1986).
ANALYSIS

Plaintiff s’ Disparate Impact Claim

“Disparate impact claims require no proof of discriminatory maiveinvolve
employment practices that are fagratleutral in their treatent of diffeent groups but that in
fact fall more harshly on one group than another and cannot be justified bgdsusecessity.
Puffer v. Allstate Ins. Cp675 F.3d 709, 716 (7th Cir. 2012) (quotingl Bhd. of Teamsters.
United States431 U.S. 324, 335 n.15 (197;73ke also Vitug v. Multistate Tax Com88 F.3d
506, 513 (7th Cir. 1996) & disparatempact exists where a specified employment practice,
although neutral on its face, has a disproportionally negdifeet ®n members of adally
protected class(citation omitted). “To succeed on a dispaeaimpact claim, plaintiffs bedhe
burden of sbhwing that a particular employment practice causes a dispanp#et on the basis
of race.” Allen v. City of Chj 351 F.3d 306, 311 (7th Cir. 2003). Evans argues that the Court
should grant summary judgment Blaintiffs disparate impaatlaim for thefollowing reasons
(1) Plaintiffs lack standing tpursue thes claims (2) the statistics in Plairfts’ complaint do not

support theiclaim; (3)the lllinois Human Rights Act‘IHRA”), 775 Il. Comp. Stat5/1-101et
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seq, governs employment discrimiation and therefore preempts the KKBlaims;and(4) ICRA
conflicts withthe IHRA.

A. Standing to Pursue Disparate ImpactClaims

TheCourt will first address whether Plaintiff@ve Aticle Il standingto pusue their
disparate impet claims SeelLujan v. Defs. of Wildlife504 U.S. 555, 560 (1992). “To invoke
federal court’s jurisdiction, a plaintimust allege and then show (1) injury in fact, §2)ausal
relationship betweethe irjury and he challeged conduct, and (3)likelihood that the injury
will be redressed by a favorable decisioMidwest Ferge Corp. v. U.SDept of Transp, 840
F.3d 932, 939 (7th Cir. 2016). Furthet]6 have standing to bring a disparate impaaint)a
plaintiff must show that she was personally injuredh®sydefendans alleged discriminatory
practice” Farrell v. Butler Univ, 421 F.3d 609, 617 (7th Cir. 200%)t(ng Melendez v. IlI. Bell
Tel. Co, 79 F.3d 661, 668 (7th Cir. 1996))If starding is challenged by a motion for summary
judgment, plaintifé cannot restro‘mere allegatiorisout must offer evidence to support
standing.” Hummel v. St. Joseph Cty. Bd. of Consp817 F.3d 1010, 1016 (7th Cir. 2016¢e
alsoClapper v. Amnesty IntUSA 568 U.S. 398, 411-12 (2013) The paty invokingfederal
jurisdiction bears the burden of establishing’ standing—and, at the summary judgment stage,
such a party ‘can no longer rest on mere allegationyut mustset forthby affidavit or othe
evidencespecific facts” (quotingLujan, 504 U.S., at 561 Midwest Fence Corp.840 F.3cht
939 (“The party invoking federal jurisdiction bears the burden of establishing standing, and the
elements of standing must be supported with the quantum of evidence required at each

successive stage litigation.”).
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1. Chapman ard Nelsoris Standing

Here, Evans argues thae Officedid not subjet Chapman and Nelson to any discipline
andthey therefore suffered no cognizable injutowever this confusegshe relevantnquiry;
for standing purposes, Chapman and Nelson are only requised ftrthan irjury in fact, there
is no requiement that thewere“disciplined.” The parties agree thet November 201%he
Office transferredNelsonand Chapman to field probation positions. Although tredarges
remained the saepChapman ad Nelsontestified that theyvorkedmore hours, the hours were
less regulgrandtheylost any opportunity for professional development in télel fof alternative
education, an aréa which both had expertise and in which they wished to continue working.
This is enough to create éssue of mateai fact as to whether they suffered an inju@f. Doc.
150 at 18-19 (this Cousgtearliersummaryjudgment opinion explaining thdidre is a question
of fact as to whethdhe transfers amounted toreateridly adverse action).

WhereChapman and Nelson’s standing argunrans into trouble is proof of causation.
Theyhave faled to provide a link between Evaradleged discriminatory practice atitkeir
injury. It is na enough tavercome a challemgto standing to allege an injui@hapman and
Nelson must alstrace a line froniEvans’ conducto ther particular inury. Plaintiffs’ disparate
impact claimchallenges Evahsadmnistration ofdiscipline Spedfically, Plaintiffs contend hat
Evans “has abdicated his duty to exercise meaningful supervisionditthgineimposed by
the Cook County Department of Juvenile Probation and has abused his discretion in failing to
exercise appropriate supervision and delegatie ckcisions tampo® disciplinewhen he
knows or should know of the racially discriminatory pattern and practice oidssmpline”
Doc. 55 1 8@emphasis @ded). Theemedy thaPlaintiffs seek also relates to the imposition of

discipline. But the undputed factshow that Chapman and Nelsearenever disciplined, the
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practice which they challengddoc. 184 75, 77. Further, Chapman Bietson who hae the
burden here, offer no evidence tEatans oversight of discipline caused their tréers their

brief deesnotevenaddress the causation element of standingtead the facts indicate that
Evans was not involved withereliminaton of the Jumpstart progranas testified that he
eliminated thgrogrambecausét becamdess uilized and JPD was shortagfed in other areas.
Das decideda eliminate the program in favor of prioritizing field probation and electronic
monitoring. Nelson evetestified that during his timeith the Jumpstart program, attendance
fell “tremendously,” and althoungthere wer@nce seventprobationers in the program, Nelson
hadsix to fifteen probationers per class at the time he ledtheat his teaching sttion would be
eliminated. Doc. 116 11 103, 104. Chapmeamd Nelsorhavenot pointed to anythintp connect
Evans’administratiorand oversight of discipline to the decision to transfer th8eeSterk v.
Redlox AutomatedRetail, LLG 770 F.3d 618, 623 (7th Cir. 2014) (to establish standmeyg, t
“injury must be fairly traceable to the challenged action of the defendaatik v. WalMart
Stores, InG.No. 13CV-123-BBC, 2014 WL 4187446, at *8 (W.D. Wis. Aug. 22, 2014)
(granting summary judgment onet plaintiffs disparate impact claintsecause the plaintiffs
failedto show a causal connection betwéas policies and level of payEven if the Court

broadlyreadsPlaintiffs’ disparate impact claito also include Evans’ “supervision” generally,
seeDoc. 189 at 7Chapman and Nelson have faikedcarry their burdeto create an issue of
material factas towhetherEvans supervised the decisiortrensfer them SeeCarpenter v. Bd.
of Regents of Univ. of WiSys, 728 F.2d 911, 915 (7th Cir. 1984)dintiffs must showhat

they wereinjured by the policyalleged to have had a disparate impasgealso Melendez79

F.3dat 668 (the Seventh Circuit has requitadt aplaintiff alleging diparate impacéstablish
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that he wagjualfied for the positiorsought for purposes of standing). Accordingly, Chapman
and Nelson lack standing to pursue thespdratempact claims
2. Greenlaw and Jordans Standing

Next, Evans argues that Greenlaw and Jordan do not have standingébey cannot
show that their terminationesultedrom Evars’ alleged deficient administration of disaip.
Evans only appeats challenge the causation elememtd termination undoubtedly qualifies as
an injuryfor standing purposesGreenlaw andordan respond that ‘#hDepartment pervasively
disaiminated against AfricaAmerican officers likeGreenlaw aad Jordan whediscigining
them, characterizing the same conduct as more oséeese depending on the racehs officer
being disciplined, and imposing the harstftksciplinary penalties-suspensions and
terminations—on black officerdar out of proprtion to their numhe.” Doc. 189 at 7.
Greenlaw and Jordaronterd that Evans failed to exerciggroper supervision oveheir
discipline, whch ledto their termimtion wherother officers wold not have beeterminated
Theparties agree th&’®ohanwas the JPD Dectorwhorecommended Greenl&termination
and trat Evans, as th€hiefJudge, had to approve &rminations Doc. 184111, 6-8, 29, 33.
These factgstablishcausation becaa€vans was responsible for approvi@geenaw’ s
termination, which dmorstrateghat Evans’administratiorof discipline resulted iGreenlaws
termination. Finally, the Cout is undoubtedly able to providedress’ For the same ssons,

Jordan has standing to pursug ¢laim See id{{63, 71.

3 The renainder ofEvans’ argumentss to why there iso standingyo tothe merits of Plaintiffsclaims,
rather than therelevantstanding inquiry.For instanceEvansargueghatthere is no evidence thais
delegation of termination decisionsttee JPD directoadversty affected Greenla and Jordan anithat
their conduct warranted their terminatioBeeDoc. 183 at 10However, this does not rafe to standing
because for purposes of standi@geenlav and Jordan are only reged toshow that the sufferal an
injury andEvans actions caused that injur At this stage, it is not relevant whether their conduct
warranted thalleged injury.
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B. Satistics Offered n Suppat of ICRA Claim

For theirdisparateampactclaim, Plaintiffs mustshowthat“a particular ermployment
practice causes a disparate impact on a member of a protected Plafésr, 675 F.3cat 717.
To establish @rima faciecase of disparate impi Plantiffs must: (1) “isolate and identify ‘the
specific employment practices that are allegedgponsible for any observed statiatic
disparities,” and (2)“demonstrate cautian by offering ‘statisttal evidence of a kind and
degree sfficient to show that the practice in question has caused the exclusion of applicants for
jobs or promotions because of their membership in a protected gratipuy, 88 F.3dat513
(quotingWatson v. Fd Worth Bank & Tr, 487 U.S. 977, 994 (1988)ee also Puffe675 F.3d
at 717 cf. Weiler v. Vill. of Oak Lawn86 F. Supp. 3d 874, 889 (N.D. Ill. 201H)inois courts
look to cases addressinlieged violations of federal civil rightstatutego guidetheir
interpretations unddCRA); Jackson v. Cerpa96 F. Supp. 2d 962, 964 (N.D. Ill. 2010)
(finding sameprima faciestandard applicable to ICRA disparate impact claim

First, Plaintiffs must identify a speciffractice “it is not enough to simply allege that
there is a disparate impact on workers, onpim a generalized pily that leads to such an
impact” Smith v. City of Jacksqrb44 U.S. 228, 241 (2005Rather to satisfy this requirement,
Plaintiffs must identify apecific test, requiremendr practice within a general policy thasa

dispaate impact.See id. Here, PlaintiffsallegethatEvars’ “method of administratioof
discipline and supervision . had the effecdbf subjecting thm to discrimination irthe form of
less favorable workplace treatment because of their'ré&uac. 181 at 7. see alsdoc. 55 86
(Evans has abdicated hiduty to exercisaneaningful supervision of the discipline imposed by

the Cook County Department of Juvenile Probation and has abused his discretion in failing to

exercise appropriate supervision antedating the desions to impose discipline when he
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knows or should know of the racialljiscriminatorypattern and practice of such disciplipe”
Whetler this qualifies as speific employment practices a close call On one hand, Plaintiffs
appeara challenge the Office administration of disciplingeneally. SeeWelch v. Eli Lilly &
Co, 585 F. App’x 911, 912-13 (7th Cir. 2014)dintiff failed to identify specifiemploynent
practice by pointing taulture of giving supervisors gat say in hing and discharge desons
anddiscipliningemployees)Aberman v. Bd. of Educ. oft§ of Chicagp 242 F. Supp. 3d 672,
685 (N.D. lll. 2017) plaintiff failed to allege &pecific emfpyment practice Y staing that the
defendant used her position tgeict he personal bias intteacler discipline) Zmgrocki v. Cook
Cty, No. 12 C 9697, 2015 WL 500621, at *2 (N.D. lll. Feb. 4, 2qp®intiff's reference to a
“political hiring/firing policy” and general references to a hiring process were insuffictent
saisfy burden). That is,Plaintiffs appeato contest Evansversight of discipline, rather than
identify a speific aspect of his oversighSeeStout v. Potter276 F.3d 1118, 1124 (9th Cir.
2002)(“Plaintiffs generally cannot attack an overatictsiormaking process in the ghiarate
impact context, bumust instead identify the particular element or practi¢bimthe process
that causes an adverse impa¢tCpmbs v. Grand Victoria Casino &Rort No.
1:08CV00414RLYJMS, 2008 WL 4452460, at *3 (S.D. Ind. Sept. 30, AW3Fendants
“unreasonable anarbitrary méhods and subjective practices of investigation and decision-
making” not a specific employmeptactice). On the other hand, Plaifi§’ claim could be read
aschallengng Evansallegedddegatian of decisionmaking and failure to meaningfully
supervse thedisciplinary process See OBrien v. Caterpillar Inc. 900 F.3d 923, 929 (7th Cir.
2018) (employes decision to condition befies on retirement eligibilitywas a specific
practie); Murdock-Alexander v. Tempsnow Epigo. 16€CV-5182, 2016 WL 6833961, at *8

(N.D. lll. Nov. 21, 2016) (employes’allegel preferencdor assigning Hispaniemployees over
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African American emplgees is a specific employment practioesurvive a motion to disrss).
The Court need not deciaehetherPlaintiffs haveidentified aspecifc employmat practice
howe\er, becausthey have failed to satisfy the causation element

Plaintiffs must als@how that the specific employment policy caused the alleged
disparge impact SeeWards Cove Packing Co. v. Aton#90 U.S. 642, 657 (198%uperseded
on other grounds by statyté2 U.S.C. § 2000e-2(k). disparate impact claim thedlies ona
statistical disparity but fails tdemonstrat@ causal connectida insuficient. See TexDept of
Hous. & Cmty. Affairs v. Inasive Canmunities Project, Inc576 U.S. 519, 542 (2015)A*
robust causality requirement ensures tfrddcial imbalance . . does not, without more,
establish a prima faciease of diparate impactand thus protects defendants from being held
liable for racial disparities they did not credteld. (QquotingWards 490 U.S. at 653).

Here,Plaintiffs providecharts indicatig theracial breakdowmf repimands and
terminationgsuspensions from 2008 through 20B3eDoc. 55 1 27-33. The chartstlihe
number of employees reprimandedenminatedsusgndedby race, as well as the
correspondingercentageompared to the total number of employdissiplined However, this
is insuficient to showdisparate impadiecaise it does not takato accounthe
nondiscriminatory reasons for the alleged unfair employment peadfiozee v. Am. Com
Marine Serv. Cq.940 F.2d 1036, 1047 (7th Cir. 1991The plaintiffs’ analysis must take&io
account the major variables one might expect to cause aisshtiésparity’) ; Richardson, Jr. v.
RushPresbyterianSt. Luke’s Med. CtrNo. 99 C 7540, 2002 WL 461695, at *15 (N.D. Mar.
26, 2002) plaintiff's statistics that included the pentage of Afrcan Americarfaculty and
those with certain contracigere “merely a few raw numbewathoutanalysi$ and did not show

disparate impact)Nor do Plaintiffsindicate the racial iakdown in the@veralllabor pool. See
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Zmigrocki 2015 WL 500621, at *2 (pintiff's chat thatincluded a breakdown of the numlmdr
employees that the employer had discharged by age and race was insudffisaisfyher
burden of providing stesticd evidencebecause it did not take inte@unt the racial bré&down
in thelabor pool) see also Anderson v. Nat'l R.R. Passenger Cdtp. 03 C 7589, 2006 WL
931699, at *7 (N.D. Ill. Apr. 6, 2006) The basigroblem with relying on statistics ikat
statistics can only show a relationshigvizeen the employ&s decision andhe racial trag of the
employees, they do not show causatijpnThe chart irPlaintiffs’ response briethat includes
the“percentage gbrobation workforcéby racedoesnot cue thisflaw. Thosepercentages
actuallyrelate to the raciahakeup of the bargaining urduring Smitfs unionpresidencyrom
2014 through 2016nd are therefore irrelevatat the dataegarding discipline from 2008
through 2013.SeeDoc. 18 a 4 (citing Doc. 116 1 128)Doc 116 | 6. Additionally, Plaintiffs

fail to demongtate causation becautee datatheyoffer is from2008 through 2013 arid
therefore unrelated to the claims at isstibe Office terminated Greenlaw 2015 and Jordan in
2014. Accordingly, Greenlaw and Jordan must affsparate impactatistics fran the same
time peiod during which they were terminated to support thkeiim thatEvans’failure to
adequately supervise disciplihada disparate impact thaausedheirtermnations. See Welch
585 F. App’xat 913 (plaintiff lackedevidenceo supmrt disparate impact claim wheske did
not identify cavorkers who receivethore favorableaisesin the two yearshat she alleged she
received low raiseskee alsdMelendez79 F.3d at 668 (“Absent direct evidence showing that a
plaintiff was not hired or promoted because of a discriminatory employmeticprave assume
that an unqualified piatiff was not hired or promoted for the obviagmsorthat he was

unqualified.). ThereforeGreenlaw and Jordahave failed to make prima fage showing of
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disparate impadb survive summary judgment. The Court grants summary judgment on
Plaintiffs’ disparate impaatlaim.

C. IHRA Preemption

Evans next argues that Plaintiftdaims fal because theHRA governs employment
discriminationandpreemptslaintiffs ICRA claims Evansalso argues th&laintiffs attempted
to circument IHRA's remedial scheme by filinghdCRA claim TheCourt addresses these
arguments togetheebausahrough the latter argument, Evans seeks fmakagehis
preemptiorargument. Plaintiffs respond that preemption is affirmative defense¢hat Evans
has waivedy failing to asserit in the pleadings andhisingit five years into litigation.

Federal Rulef Civil Procedure3(c) requires a party tise an dirmative defense
including preenption, in the pleadingsSeeCurtis v. Timberlake436 F.3d 709711 (7th Cir.
2005) see alsdausch v. Stryker Corp630 F.3d 546, 561 (7th Cir. 2010) (“Preemption is an
affirmative defense. . . and pleadings need rastticipate or attempt to circumvent affirmative
defenses). The purpose of Rule 8(c) is to avoid unfair surprise and prejuaticea defendant
should inform the court and opgiag parties of its intent to assartaffirmative defensas soon
as itis “reasonaly apparent See Venters ity of Delphj 123 F.3d 956, 967 (7th Cir. 1997).
A defendants delayin asseting an affirmative defenseesuts ina waiver‘only if the plaintiff is
harmed by the defendant’s delay in assertingiReed 915 F.3dat 478 (quotingMatthews v.
Wis. Energy Corp., lo., 642 F.3d 565, 570 (7th Cir. 20)1)When a defendant waits until the
close of discovery to raise an affirmative defense, such harm is ass8eeddartin v. F.E.
Moran, Inc, No. 13 C 03526, 2017 WL 1316255, at *7 (N.D. lll. Apr. 10, 201&e€tingthe
defendants asserton of an affirmative defensat the summary judgent stage becauptaintiffs

may have made merof an effort to seek discoveryaborers’ Pension Fund v. Dgmic
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Wrecking & Excavation, ., No. 07 C 2156, 2008 WL 4874110, at M.D. Ill. June 13, 2008)
(it would be prejudicial to allow theéefendantso raise an affirmative defense after cloge o
discovery.

Here,Evansdid not raise preemption in his answer to the amended complaint. Nor did
Evars raiseit in the first round of summary judgment briefing. Instead, Evaisedthis
defensen his second motion for summary judgmeaitost threg/ears aftethe close of
discovery. Messina v. Sigmatron Int’l, IncNo. 01C 3882, 2004 WL 421658, at *1 (N.OL.I
Mar. 4, 2004) granting thedefendanteave to amend its pleading to agisan affirmative
defense after discovery had been closed for a year would prejodeaintiff and the litigation
proces$, Martinez v. Baldwin Steel Co.-Chicago DiMo. 99 C 5230, 2000 WL 1029228, at *3—
*4 (N.D. lll. July 26, 2000) (the defendant unjustifiably delayed assertion of affirmativesgefe
to the plantiff’s detrimentwhere itsought to assert its defense on the eve of closswpdery
and ro circumstances jusiéd the delay) Evars does not provide any reason for the delay in
asserting preemption, and the Court concludes that allowiagsee assert pregtionat this
late stage would harm PlaintiffSeeGlenwood Halsted LC v. Vill. of GlenwoogdNo. 11 C
6772, 2015 WL 13879895, at *3 (N.D. lll. June 10, 2015) (“The Cafuseso reopen three
years worth of fact discovery based on Defendamigventhhour request to amend their
affirmative defenses because of the clfgajudice itwould have on Plaintiff.”)Reed v.
Columbia St. Mary’s Hosp915 F.3d 473, 482 (7th Cir. 201@)strict court abused its
discretion in consideringffirmative defense in part becautee defendant offered no excuse for
the delay.

Forthe same reassnthe Court denies Bwns motion forleaveto amend the answéo

add the affirmative defense of preemption. Federal Rule of Civil Procedure 15 governs the
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amerment of pleadings. Rule 15 provides that “a party may amend its pleadinggtbrilye
opposing partys written onsent or the courtleave” Fed. R. Civ. P. 18)(2) Althoughleave

to amend “'shall be freely given when justice so requires,’ [ijoisto be automatically
granted.” Johnson v. Cypress Hilb41 F.3d 867, 871-72 (7th Cir. 2011) (quotiiopnson v.
Methodist Med. Ctrof Ill., 10 F.3d 1300, 1303 (7th Cir.1993Courtshave“broad discretion”
to deny leave to amendrfa varigy of reasons, including undue delay, undue prejudice, or
futility. Hukic v. Auora Loan Servs.588 F.3d 420, 43¢’th Cir.2009). Addionally, a party
must show “good cause” to amend a pleading after the Gsahteduling order deadlindKuhn
v. United Airlines, Inc.640 F. App’x 534, 537 (7th Cir. 201@)itation omitted).As discussed,
Evans has not shown gooduse tsupport lave to amend the answerasserpreemption, and
Evans has significantlgelayedraisingpreemptionwhich would pejudice Plaintiffs at this
stage.See Walker v. Bankers Life & Cas. (¥o. 06 C 6906, 2008 WL 11516705, at *1 (N.D.
lIl. Apr. 14, 2008)(“[E] xcessive delay can itself be prejudicial, and the longer the delay, the
greater the presumption against granteaye.”} GlenwoodHalsted 2015 WL 13879895, at *3
(derying the defendants’ motion fordee tofile second afirmative defeses in parbecause
they did not explain the extensive delay or indicate that they were unable to ascertain the
affirmative defenses at thiene they filed their affirmativelefenses)Krawczyk v. Del ReNo.
98 C 6817, 2002 WL 1759830, at *3 (N.D. Ill. July 30, 2002) (defendlagjuest to assert
affirmative defesewas"far-tootardily-advancetlapproximatelyfifteen maths afterthe close
of discovery).

Evans argues thdtlaintiffs did not object to the motidor leave toamendts ansver and

affirmative defenseand it therefore waived any objection to the preemption affirmaéfende.

But that is not the complete picturdlthoughPlaintiffs initially informedEvans via email that
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theydid not object to the motiotater hat monthPlaintiffs filed a response brigb Evans’
motion for summary judgmemindclearly objectedo the affirmative defenseCompareDoc.
190-1 Plaintiffs counsel replying “no objection” to Evans’ pending motion for leave to amend
its answer andffirmative cefensesn June 11, 2020)ith Doc. 189 at 14-15 (arguing that the
Court should not allovievans to raise aaffirmative defensebecause ofinfair prejudice and
delayon June 27, 20320 In his motion for leave to aamd, Evansven acknowledgethat
“Plairtiffs have the opportunity to respond to these defenses in opposition to DefeMiatidh
for Summary Judgment.” Doc. 178 § Ibherefae, the Court cannot finithat Plaintiffs waived
any objection. Te Caurt deniesEvansleave to assetheaffirmative defensef preenption.
Il. Chapman and Nelsoris Out-Of-State Training Claim

Evars nextargues thathe statute of limitations batShapman and Nelson’s out-sfate
trainingclaim. Chapman and Nelsafiege thaEvans deniethemcompensation for out-of-
statejob training because of their race in violatiohTitle VII. SeeDoc. 55 1 68, 82(G).
“Under Title VII, a plaintiff inlllinois must file an employment discriminaticharge wh the
EEOC within 300 daysafter the allegednlawful employment practice occurréd.Stepney v.
Naperville Sch. Dis203 392 F.3d 236, 239 (7th Cir. 2004) (quoting 8 20@0eX1); see also
Nat’l R.R. Passenger Corp. v. Morgé86 U.S. 101, 104-05 (200Barrett v. Ill. Degt of
Corr., 803 F.3d 893, 898 (7th Cir. 2015)ffe limitations period for a Title VIl claim runs from
the date the unlawful employment practice occufjedNelsonfiled a chargeof discimination
regarding hignability to earn and use compensattirge with the EEGC on August 8, 2014, and
Chapman filed a charge on August 18, 20%4eDoc. 184 11 78-81. Accordinglgheir claims

are timebarred if they accruedeioreOctober 12, 2013nd October 22, 2013, spectively
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To ascertairthe dateof accrual, the Cort must “identify the unlawful practies alleged
and the dates on which these practicesurred” Stepney392 F.3cat239. The complaint
allegeshatNelson and Chapmanvére denied compensatidor timespent doing jolrelated
training out-ofstae, whenwhite probation officers did receive compensation for similar out-of-
state traimg.” Doc. 55 { 68see alsdoc. 55 182(G) Geekingdamages because they were
denied compensation for out-disetraining). Accordingto the testimoy of both Nelsan and
Chapmanthe only out-ofstatetrainingwhere hey should have earnedropensatory timavasa
2011 conference in San Antonio. Doc. 18R] The parties agrethat this conference oucred
from March3, 2011 througiMarch6, 2011.1d.  82. But lecause thdiscriminationalleged
here relates to the denial of compation, the Court musiscertain the date on which
compensationvas awarded OnMarch8, 2011, Rohan approved Nesaéquest thattPD award
compensatory time to Nelson, Chapman, and the offieers that attendethe out-ofstate
training. Id. 1 88-89.Thereforetheallegedly unlavful employment practices occurred in
March2011, approximatelywo-anda-hdf years before the ééest permissible accruaktein
this case.Accordingly, Chapman and Nelson’s outsbétetrainingclaim is untimely and the
Courtdoes not reach the merits of the cldinThe Court grants summary judgment for Evans.
1. Evans Motion for Leave to Amend the Answerand Affirmative Defenses

Evans alsseekdeave to arand the anser toinclude a statute of limitations defense
under CRA. As discussed, Rule 15 allows a party to amend its pleadings with written consent

or the courts leave which a court should generally freely give. Fed. R. Civ. Ra){®&( Here,

4 Chapman and Nelson argue tredardless of whieerthe Court finds theclaim untimely under Ti¢
VII, it is timely under ICRA.SeeDoc. 189 at 15. Aat is falsea plaintiff must file an CRA claim“not
later thartwo years after #violation” 740 Il. Comp. Stat23/5(b) see alsBrown v. Cook CtyNo.
17 C 8085, 2018 WL 3122174, at *16 (N.D. lune 262018)(ICRA imposes a twyear statute of
limitations). As discussed, the violations occurcer four yars before Plaiiffs filed their complaint.
Therefore, the claims are untimely under Titlk &dICRA.
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Plaintiffs filed no response brief objecting to Evans’ request and stated in writing that they had
“no objection” to Evansimotion. SeeDoc. 190-1 They also raise no @xtion in their summary
judgment bief. Further,although Evans seeks anendhis answer late io litigation, the Court
does not find thtthis amendnent wouldharmPlaintiffs. Curtis, 436 F.3cat 711 (‘{A] delay in
asserting an affirmativéefense waives the defense only if the plaintiff was harmed as a fesult.”
Notably, in ther responsdrief, Plaintiffs argued that even if theslaims were untimely under
Title VII, they were timely unddCRA. Evans alreadyaised a affirmative defense of statute
of limitations with respect to Title VII, andlaintiffs’ shiftinglegd theoriesdemonstrate that the
addition of astatute of limitationslefensaunder ICRAwould not prejudice themAccordingy,
the Qurt grants Evandeave to amend the answer to include a statute of limitations defense
unde ICRA.®
CONCLUSION

For theforegoing reasons, the Court grants Evans’ mot@rsummary judgment [182]
on Plaintiffs’ disparate impact claim ari€@hapman and Nelson’s out-sfate training claim
Additionally, the CourtleniesEvans motion for leave to amendhe answer [17@8nsdar as

Evans seekotassert preemption affimative defensenowever, the Court gnts Evans leave to

amend the answer to assestatute of limitations defense.

Dated:November 11, 2020 8’ m

SARA L. ELLIS
United States Disict Judge

5> Evansindicatesthat he seeki add his affirmative defensdue to the claims relating Greenlaw and
Jordansterminations. Although the Cdihasgrantedsummary judgment foEvars on these claims, the
Court sees neeasorto deny leave based on tteasorofferedfor the amendment.
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