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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BETH KLJAJIC & KATHLEEN CATES, )
Individually and On Bhkalf of All Others )

Similarly Situated, )
Plaintiffs, ))
V. ; No. 15-CV-5980
WHIRLPOOL CORPORATION, )) Hon. Amy J. St. Eve
Defendant. ))

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiffs Beth Kljajic (“Kljajic”) andKathleen Cates’s (“Cates”) (collectively,
“Plaintiffs”) have moved taertify various classes of camsers who purchased allegedly
defective ovens manufactured by Defendant \Whol Corporation (“Whirlpool”). (R. 109.) In
support of their motion for classrtification, Plaintiffs rely orthe expert opinion of Albert de
Richemond for proof of a commonfdet in all ovens purchased by class members. Whirlpool
has moved to exclude de Richemond’s amininder the Federal Rules of Evidence Badbert
v. Merrell Dow Pharmaceuticals., In&G09 U.S. 579 (1993). (R. 134.) On April 17, 2017, the
Court held éDauberthearing in which de Richemond tesd. For the following reasons, the
Court grants Whirlpool'®aubertmotion and denies Plaintiffslass-certification motion.

LEGAL STANDARD

“[W]hen an expert’s report or $&émony is critical taclass certification ... a district court

must conclusively rule on any challenge toelpert’s qualifications osubmissions prior to

ruling a class certification motion.Am. Honda Motor Co. v. Allei600 F.3d 813, 815-16 (7th
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Cir. 2010) (per curiamygee also Mednick v. Precor, Indlo. 14 C 3624, 2016 WL 3213400, at
*3 (N.D. Ill. June 10, 2016))n re Groupon, Inc. Sec. LitigNo. 12 C 2450, 2014 WL 2035853,
at *2 (N.D. lll. May 16, 2014). De Richemondgpinion regarding the existence of a common
defect is central to at least Plaintiffs’ pradfcommonality and predominance. Fed. R. Civ. P.
23(a)(2), (b)(3). The Court thefore must resolve this motion before turning to Plaintiffs’
motion for class certificatioh.
l. Rule 702 andDaubert

“A district court’s decisiono exclude expert testimony is governed by Federal Rules of
Evidence 702 and 703, as construed by the Supreme CoDdubér].” Brown v. Burlington
N. Santa Fe Ry. Co765 F.3d 765, 771 (7th Cir. 2014). H& rubric for evaluating the
admissibility of expert evidence considersatiter the expert [is] qualified, whether his
methodology [is] scientifically redible, and whether the testimonpuid . . . assist[] the trier of
fact in understanding the evidence odetermining the fact in issueHartman v. EBSCO
Indus., Inc, 758 F.3d 810, 817 (7th Cir. 2014ge alsdiggins v. Koch Dev. Corp794 F.3d
697, 704 (7th Cir. 2015) (“Rule 702 abBédubertrequire the district court to determine whether
proposed expert testimony is hatlevant and reliabl”). Although the Seventh Circuit reviews
“the district court’s application ddaubert. . . de novo,” if “thecourt adhered to theaubert
framework, then its decision on admissibilgyreviewed for abuse of discretionEstate of
Stuller v. United State811 F.3d 890, 895 (7th Cir. 2016).

A district court’s evaluatin of expert testimony und®aubertdoes not “take the place

of the jury to decide ultimatessues of credibility and accuracyl’apsley v. Xtek, Inc689 F.3d

! There are three othBraubertmotions pending regarding one of Plaintiffs’ experts (a rebuttal expert) and two of
Whirlpool's experts. Because Plaintiffs’ class certification motion fails without de Richemondisotegst

regardless of the admissibility of Ri&iffs’ second expert’s opinion, it ilmnecessary to consider the three other
experts involved in this case.



802, 805 (7th Cir. 2012%ee also Ortiz v. City of Chicage56 F.3d 523, 536 (7th Cir. 2011)
(“The admissibility determination is not intendedstapplant the adversariatocess, and so even
‘shaky’ testimony may be admissible.”). Oncesitletermined that “the proposed expert
testimony meets thBaubertthreshold of relevance and relilitly, the accuracy of the actual
evidence is to be tested before the jury itk familiar tools of ‘vigorous cross-examination,
presentation of contrary evidence, ance@alrinstruction on the burden of proof.lapsley 689
F.3d at 805 (quotin@aubert 509 U.S. at 596%kee also Manpower, Inc. v. Ins. Co. of P82
F.3d 796, 806 (7th Cir. 2018)The soundness of the factualderpinnings of the expert’s
analysis and the correctness of the expert’'slasiuns based on that analysis are factual matters
to be determined by the trier of fact, or,ew appropriate, on summgudgment.” (quoting
Smith v. Ford Motor C9215 F.3d 713, 718 (7th Cir. 2000))).

A district cout’s inquiry underDaubertis a flexible one and sfirict courts have wide
latitude in performing theigate-keeping functioander the Federal Rules of Eviden&ee
Kumho Tire Co. v. Carmichaéd26 U.S. 137, 141 (199%tartman 758 F.3d at 818. “[T]he
key to the gate is not the ultimate correctness of the expert’s conclusions,” rather, “it is the
soundness and care with which the ekperived at her opinion[.]'C.W. ex rel. Wood v.
Textron, Inc.807 F.3d 827, 834 (7th Cir. 2015) (secatftération in oiginal) (quotingSchultz v.
Akzo Nobel Paints, LLT21 F.3d 426, 431 (7th Cir. 2013)). Tipeoponent of the expert bears
the burden of demonstrating that thepert’s testimony would satisfy tisaubertstandard” by a
preponderance of the evidendeewis v. CITGO Petroleum Cor®61 F.3d 698, 705 (7th Cir.
2009);see also United States v. Saund8&6 F.3d 363, 368 (7th Cir. 2016) (“[F]or expert
testimony to be admissible, the proponent efeékiidence must establish that the expert’s

testimony is reliable (and relevant) aypreponderance of the evidence.”).



Il. Class Certification

To obtain class certification under Federal Rafl€ivil Procedure 23, a plaintiff must
satisfy each requirement of Rule 23(a)—numigypsommonality, typicality, and adequacy of
representation—and one subsection of Rule 23{g)Caster v. Darden Rests., In845 F.3d
794, 800 (7th Cir. 2017Harper v. Sheriff of Cook Cty581 F.3d 511, 513 (7th Cir. 2009).
Here, Plaintiffs seek certificath under Rule 23(b)(3), which reges that “questions of law or
fact common to class members predominate amgrquestions affectingdividual members”
and that a “class action is sujpe to other available methodisr fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 23(b)B&)j v. PNC Bank, N.A800 F.3d 360,
373 (7th Cir. 2015). Plaintiffs alternativedgek certification under Rule 23(b)(2), which
requires that “the party oppogj the class has acted or refilise act on grounds that apply
generally to the class, so tHatal injunctive relief or corrgponding declaratory relief is
appropriate respectingdftlass as a whole Chi. Teachers Union, Local No. 1 v. Bd. of Educ.
797 F.3d 426, 441 (7th Cir. 201B)orter v. Pipefitters Ass’n Local Union 59208 F. Supp. 3d
894, 904 (N.D. Ill. 2016%. Plaintiffs carry the burden of demstrating compliance with Rule 23
by a preponderance of the evidenséulvania v. Sheriff of Rock Island Ct$50 F.3d 849, 859
(7th Cir. 2017)Messner v. Northshore Univ. Health S¥69 F.3d 802, 811 (7th Cir. 2012).

The Court has “broad discretion to detarenwhether certificatin of a class-action
lawsuit is appropriate.’Mulvania, 850 F.3d at 859 (quotinghavez v. lll. State Polic@51 F.3d
612, 629 (7th Cir. 2001))Nevertheless, class certificationasly appropriate if the Court “is
satisfied, after a rigorous analysis, that the presgtgsi for class certification have been met.”

Bell, 800 F.3d at 373 (quotin@E Design, Ltd. v. King Architectural Metals, In637 F.3d 723

2 Plaintiffs also seek, in the altetiva, class certification as to particulasues. Under Rule 23(c)(4), “[w]hen
appropriate, an action may be broughtr@intained as a class action with respect to particular issues.” Fed. R. Civ.
P. 23(c)(4).
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(7th Cir. 2011))Schneider v. Ecolab, IndNo. 14 C 01044, 2016 WL 7840218, at *3 (N.D. III.
Sept. 2, 2016). In conducting its Rule 23 analysiarts should “not turthe class certification
proceedings into a dress rehearsal for the trial on the mekisssner 669 F.3d at 811. Where
an issue affects class certification, howevegdart may not simply assume the truth of the
matters as asserted by the plaintiffd. “Rule 23 does not set forthmere pleading standard.”
Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 350 (2011). Instead, “[i]f there are material
factual disputes thditear on the requirementsr class certificationthe court must ‘receive
evidence if only by affidavit and resolve the disgs before deciding wether to certify the
class.” Bell, 800 F.3d at 377 (emphasis in original) (quo@zgbo v. Bridgeport Machs., Inc.
249 F.3d 672, 676 (7th Cir. 2001)). Thus, the ctassfication inquiry “flrequently . . . will
entail some overlap with the merdgthe plaintiff's underlying claim.”"Wal-Mart, 564 U.S. at
350-51;see also Comcast Corp. v. Behreh@d3 S. Ct. 1426, 1432 (201H¢chneider2016 WL
7840218, at *3.
BACKGROUND

Plaintiffs’ Motion for Class Certific ation on the Basis of a Common Defect

Plaintiffs seek to certify various classes lthea an alleged defect in Whirlpool’'s Vision
Il Platform Wall Ovens (“Ovens”). Specifically, &htiffs explain that ‘the core operative facts
underlying [their] claims are th#tte Ovens suffer from the sanmherent Defect that cause[s]
the Ovens to become unusable when the $edfring function isun,” (R. 167, PIs.” Reply
Supp. Mot. Class Cert., 3), and that the Ovenspavae to overheat and lock up when the self-
cleaning cycle is used, leaving the[] Ovenskied and unusable,” (R. 114, Pls.” Mem. Supp.
Mot. Class Cert., 1). Accordirtg Plaintiffs, the Vision Il Ritform Ovens “us[e] the same

chassis” as well as the “same self-cleangafdre,” which functions by heating the oven to a



very high temperature to break dowrganic components into ashd. (@t 2.) Due to the high
oven temperature during seleaning, which purportedly rebes approximately 855 degrees
Fahrenheit, Plaintiffs contendah“appropriate venting of theiger-heated air is critical to
maintain safe operation of the Ovensld. @t 3.)

In their Second Amended Class Action ConlaPlaintiffs seelcertification under
Federal Rule of Civil Procedure 23 on behalfref following class: “Any and all individuals
who purchased, at retail price and for persoisal a Whirlpool Oven with a self-cleaning
mechanism.” (R. 49, Second Am. Class Action Comp#8.) They bring claims for breach of
warranty, consumer fraudnd unjust enrichment.SeeR. 114 at 24-27.)

In their brief supporting their abs certification motion, Plaiffs are more precise about
the classes they seek to represent:

Rule 23(b)(3) Classes

e Allindividuals residing in thé&tates identified in Exhibl who purchased a Whirlpool
Oven with a self-cleaning meahism (the “Multi-State Class®).

e Allindividuals residing in thé&tates identified in Exhibl who purchased a Whirlpool
Oven sold by IKEA with a self-cleaning mechanism (the “IKEA Multi-States Class”).

(R. 114 at 9.) For these class&ljajic pursues claims fdreach of express warranty and
violation of the Magnuson-Moss Warranty Act (‘MMWA”)Id() Plaintiffs also seek to certify
classes of:

e All individuals who purchased a Whirlpool &w with a self-cleang mechanism in the
state of lllinois (the “Illinois Class”).

e Allindividuals who purchased a Whirlpo@Glven sold by IKEA with a self-cleaning
mechanism in the state of Illinois (the “IKEA lllinois Class”).

3 Exhibit 1 includes a list of fifteen states and the District of Columbia.
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(Id.) For these classes, Kljajic pursues claims for violation of the Illinois Consumer Fraud Act
(“ICFA”), violation of the MMWA, breach of implied warranty, &ach of express warranty, and
unjust enrichment.1d.) In addition to the above classesaiRliffs seek to certify a class of:

e Allindividuals who purchased a Whirlpool &w with a self-cleang mechanism in the
state of South Carolina (tti8outh Carolina Class”).

(Id.) For this class, Plaintiffs purswa claim of unjust enrichmentld)

Alternative Rule 23(b)(2) Classes

Plaintiffs also seek, in the alternative, to certify the following injunctive classes:

e Allindividuals residing in thé&tates identified in Exhibl who purchased a Whirlpool
Oven with a self-cleaning mechanismgt‘Injunctive Multi-State Class”).

e Allindividuals residing in thé&tates identified in Exhibl who purchased a Whirlpool
Oven sold by IKEA with a self-cleaningaohanism (the “Injunctive Multi-State IKEA
Class”).

(Id. at 9-10.) For these classes, Plainpiffissue breach of express warranty and MMWA
claims. (d.at 10.)

Issues Classes Under Rule 23(c)(4)

In addition, Plaintiffs see®o certify all isstes subject to common proof in accordance
with Rule 23(c)(4). I.) The common issues Plaintiffs idiéy are “whether the Ovens contain
a defect in that the Ovens are prone to fail wienself-cleaning cyclis used,” “whether the
defect existed at the time it left Defendamtmtrol,” and “whether Defendant concealed the
defect from Plaintiffs ad the proposed class.1d( at 34;see also idat 22—23.)

* * *

Plaintiffs identify “[cJommon evidence of ¢hexistence of a Defect” as a common issue

for each class action claimSde idat 24—-27) Plaintiffs put forth tk expert opinio of Albert

de Richemond to establish the common defetténOvens. They cite, for example, de



Richemond’s opinions in describinghé defect at issue” in their apiag class certification brief,
(see idat 3), as well as in theirply class certification briefsge, e.g.R. 167 at 1). In short,
Plaintiffs point to de Richemond’s opinions te the class action clainbsgether by establishing
an inherent defect in every Oven rather thanei@mple, a defect confined to some subset of
Ovens. Hee, e.qgid. (discussing a defect “common to tBeens” and citing de Richemond'’s
reports).)
Plaintiffs have continually moved the gpast with respect to identifying a common
defect. The operative complaint in this chses a wide variety oflefect candidates.
Specifically, Plaintiffs define #gnterm “Defect(s)” in the complaint as “including but not limited
to, one or more of the following™:
(a) the Ovens lack a proper thermostat that regulates the self-
cleaning temperature during feleaning; (b) the Whirlpool
Ovens lack proper insulation to prevent the excessive heat from
damaging component parts during Hedf-cleaning process; (c) the
thermoregulator does not reguldtee temperature of the Ovens
during the self-cleaning cycle;)(the Ovens and their component
parts cannot withstand the heat generated by the self-cleaning
cycle; (e) the Ovens contaimsufficient fan cooling near
electronics; (f) the Ovens are builitiva fuse that is insufficiently
thermal tolerant; and/or (g) the Oven'’s self-cleaning cycle creates
temperatures that exceed the heatessary for an Oven to be self-
cleaned.

(R.49at 3.

In their opening brief supporng their motion for class certification, Plaintiffs are
somewhat coy in specifically identifying the def in the Ovens. At times, they appear to
suggest that the defect is@ndluence of several design issu¢R. 114 at 3 (“Whirlpool made
Ovens with several design issues that combirmatse the Ovens toifduring self cleaning.”

(quoting R. 115-5, de Richemond Rebuttal Report) 14j.other points, Plaintiffs suggest that

the defect was related to air flowSde idat 4 (“Perhaps the biggest fault, which was not



addressed by Whirlpool, was ttat pulled into the oven-swunding enclosure was pre-heated
by the air moving upward through the door.” (quotihgl15-5 at 2)).) At other times still,
Plaintiffs define the defect broadly as the OQséring “prone to overheat and lock up when the
self-cleaning cyd is used.” Ifl. at 1.) Indeed, it ithis final descriptin of the defect that
Plaintiffs use to create the defined term “Defanttheir opening class a#ication brief. (d.)

In their reply brief, however, Plaintiffs aitéheir description of the defect, offering a
more precise picture. Tellingly, they chare defined term “Defect’—which they had already
changed during the time betwees filing of the second amendedngplaint and the filing of the
motion for class certification—et“poor airflow through the ovesurrounding enclosure.” (R.
167 at 1 (quoting R. 115-5 at Bee also idat 4-5 (“[A]ll Ovens share the common, inherent
characteristic of having insufficient airflow swcommodate the heg¢nerated by the self-
cleaning cycle that leaves the Ovens prorghttt down and become unusable.”).) Similarly,
Plaintiffs contend that “[tjheentral, common issue this litigation is that Whirlpool's Ovens
fail when the self-cleaning function is run becatiseoverarching design results in ‘ineffective
heat flow regulation and heat removal.Td.(at 1 (quoting R. 115-4, deichemond Report, 11).)
In short, Plaintiffs’ reply class certificationibf embraces the notion that there is a particular,
identifiable design defect—airflow problem—-“that cause[s] the Ovens to become unusable
when the self-cleaning function is run.ld(at 3.) In other words, according to the reply brief,
failure during self-cleaning is natself, the defect. Rather, tdefect is a single, identifiable
airflow problem common to all Ovens thatusedailure duringself-cleaning.

By the de RichemonDauberthearing, however, Plaintiffppeared to have once again
changed their theory. They represented thatiéifiect was “a total shutdown of the oven during

the running of the self-clearg feature”—though it was “affected by several factors or



elements.” (R. 212, de RichemobdubertHr'g Tr., 5.) This is a retreat from the far more
precise formulation of the defect in Plaintiffs’ reply brief for class certification. Similarly, de
Richemond testified on the daytbke hearing that the defect svdt]hat the oven overheats and
shuts down during the satfeaning cycle.” I. at 75.) He also testified that there were multiple
possible causes of this defecld. @t 77.)
Il. The Ovens

A. The Vision Il Platform and Design Differences

Plaintiffs’ claims relate to all ovens amhirlpool’s Vision Il platform. (R. 114 at 2.)
Whirlpool used the Vision Il platform in mafacturing ovens for three different brands—
Whirlpool, KitchenAid, and IKEA—in three coigfurations—single, double, and combination
microwave oven—in three differemtidths—24-, 27-, and 30-incke (R. 136-2, Ohlsson Decl.,
1 4.) Whirlpool began selling the Ovens in 12@&8 continues to sell them to this day, although
it ceased production of most IKEA Vision Il ews in 2014 and most KitenAid and Whirlpool
ovens in 2007 and 2012, respectivelid. at 11 4, 24% In total, Whirlpool has sold nearly
2,000,000 Ovens in the United States and has manuédcd22 different base models of Vision
Il wall ovens. [d. at {1 21, 59.) Some of the Ovens have different compone3es. idat
19 23-24.) IKEA ovens, for example, were onlynofactured in 30-inclvidths, have since
2009 used a control thermal fAseth an 84°C set point, whil/hirlpool brand ovens used a

control thermal fuse of eiéln 93°C or 110°C since 2011ld) The temperature limit of the

4 De Richemond indicates that Whirlpool ceased production of all Vision Il ovens by 2014L5¢(Rat 4.) The
Court need not resolve prediggvhen Whirlpool ceased production of allsién Il ovens for the purposes of this
opinion.

5 A thermal fuse is “a safety fuse found in some ovens typically mounted in a wire harnessjpnctiestis area

near the oven’s electronic control board, which is set to open (trip) at 84°C, 93°C, or 110tdjrdepe brand and
oven configuration. If the thermal-fuse trips, power toghtire oven is cut, including the heating element, so that it
will cool down.” (R. 136-2 at  4.)
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electronic control system in &KEA oven is 20°C less than in Whirlpool and KitchenAid ovens,
and IKEA ovens have a control board split frdma user interface while the other brand ovens
do not. [d.) Whirlpool has also used a variety abting fans in two different sizes and six
different RPMs in manufacturing the Ovengd.X Additionally, Whirlpool has used different
TOD® set points—130°C and 120°Cld{) Based on these and other differences, Whirlpool
contends that the Ovens havédeatst 63 materially ffierent designs. (R. 130, Def.’s Opp’n Mot.
Class Cert., 4-5.) Plaintiff$o not contest that the Oveembody different design features.

B. Plaintiffs’ Ovens

Named Plaintiffs Kljajic and Cates ownedfeient ovens and had different experiences
with them with respect to self-cleaningljdfic bought an IKEA Datid oven in August 2013, (R.
117-24, IKEA Invoice), which malfunctioned duriagself-clean cycle €hran two days after
moving into her condominium, (R. 117-2, Kljajiep., 76). Kljajic received a replacement
oven—also a Datid ovenld( at 179; R. 115-7, Taylor Repofig.13.) She did not experience
any problems with her new oven, but she nevetharself-cleaning funain onit. (R. 117-2 at
10, 182.)

Cates bought a KitchenAid double oven in 20QR. 117-3, Cates Dep., 10.) Cates had
her oven for approximately ten years before it malfunctionkt.a{ 117.) During this ten-year
period, she ran up to threelf-cleaning cycles whibbut incident (Cates tefied that she ran two
or three self-cleans).Id. at 116—17.) After her oven ffhanctioned, it was repairedld( at 10.)

Since the repair, she has not tha self-cleaning cycle and reped that her oven had a difficult

6 ATOD is “a safety fuse found in all ovens typically mounted on the back of the oven’stwiteresr the top of
the cavity. (R. 136-2 at 14.) The TOD is set to open (trip) at either 120°C or 130°C, depenitiegven’s
configuration.” (d.) If the temperature of the TOD exceeds itspmint, the TOD “will trip and cut power to the
oven’s heating element so that it will cool downld.)
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time maintaining a uniform temperature whstgoking, although thisssue has improvedId( at
145, 251-55.)

C. UL 858 Testing

Whirlpool tested its Ovens using Underwriters Laboratory (“LB38 protocols. (R.
136-2 at § 6.) UL 858 is a safety standdhat requires manufacters to meet certain
temperature-management standdodsnsure that ovens do not dveat to the point of posing a
danger to people or property.” (R. 130 atifirfg R. 136-2 at ] 7-12).) UL 858 calls for,
among other things, a “normal temperature” testhich an oven’s components are monitored
while running a self-clean cyclgR. 136-2 at § 7.) During t@sg, Whirlpool “records the peak
temperatures reached by various components . . . and compares the[m] to the UL-approved
temperature ratings.”ld.) UL 858 testing shows the temperature margins of components—the
difference between the maximum temperature readbadg a self-clean cje and the set point
(or maximum allowable temperature) of that componelot.a 9 12.) The temperature margin
of the thermal fuse and TOD is the differetedween their maximumrgperature during a self-
clean cycle and the temperature at which theill trip and cut power to the heating elements
long before other oven surfaces reach unsaf@éeatures or components are damagefiée(
id.)

“Before Whirlpool makes changés ovens with the UL mark([,] . . . it must consult with
UL representatives about the proposed changewhather additional testq is required for the
oven model to obtain or maimtalJL listing status.” Id. at § 10.) If a chnge will potentially
impact component or surface temperatuties ovens undergo additional testingd.)(

Whirlpool has successfully conducted UL 888ts on Vision Il platform ovens. The

tests show that the Ovens comptéself-cleaning without trippg thermal fuses and/or TODs.
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(Id. at 11 12-18.) In 2002, for example, Whirlpoohducted “normal temperature” testing of a
KitchenAid 30-inch double ovemnd the temperature margins were 36°C for the TOD and 46°C
for the thermal fuse.Id. at  14.) In 2003, during testing adifferent KitchenAid 30-inch
double, the TOD and thermal fuse margins were 24°C and 42°C respectldebt (15.)
Whirlpool reports similar results from testssubsequent years different ovens. I¢l. at ] 16—
17.) Testing of IKEA ovens in 2008, for exampshowed TOD margins of 17°C and 18°@l. (
at 1 17.) Testing on other IKEA models2808 showed TOD margins above 20°Gl.)(
Testing on another IKEA oven in 2009 using awall installation showd a TOD margin of
23°C and a thermal-fuse margin of 21°@.)( Testing on the same oven using an under-counter
installation yielded a TOD nngin of 21°C and a thermal-fuse margin of 19°@.)( When the
same oven was tested on a self-clean oytle a cooktop running, the TOD margin was 17°C
and the thermal-fuse margin was 14°@.)( All of these 2009 tests were successfidl.) (
Whirlpool also has other UL 858 data showingassful self-clean cye$ for KitchenAid and
Whirlpool ovens. Id. at Ex. 7)
D. Technical Service Pointers and Improvement Efforts
Over the years, Whirlpool issued a numbefethnical Service Pointers (“TSPs”) that
deal with repair recommendatioredated to décleaning. SeeR. 167 at 1.) TSPs “provide
guidance to servicers to troubleshepecific issues that can cawsthermal-fuse or TOD to trip
and to increase temperature margins to resolvéstue going forward.(R. 136-2 at § 60.) The
TSPs Plaintiffs identify indicate the following:
e In January 2000, Whirlpool issued a TP Whirlpool and KitchenAid built-in
ovens to install a third piece of glass ssiat with air flow within the door because
high temperatures during self-clean werestag “the assembly to deform.” (R. 169-
5 at 1.) Whirlpool has submitted testing information that showed the extra glass

reduced TOD and oven latch temperaturegjqaarly when coupled with a larger
fan. (R. 136-2 at 1 62.)
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In June 2000, Whirlpool issued a TSP &irwhirlpool and KitchenAid 24-, 27-, and
30-inch built-in single and double oven®. 169-5 at 2, 4.) The TSP responded to a
complaint of TOD failure due to a sealing problem on the dddr) Later, in

October 2000, Whirlpool updateklis TSP for a subset @¥hirlpool and KitchenAid
ovens. [d. at6.)

In April 2012, Whirlpool issued a TSP fuvhirlpool brand ovens, all -6 through -12
models, to reroute the thermal fuse avrayn the oven’s exhaust vent. (R. 169-5 at
8.) Whirlpool explains that this TSBddressed a manufacturing issue where the
control panel thermal-fuse could be misexiby some assembly operator(s) over the
oven exhaust vent, contrary to Whiobl's design.” (R. 136-2 at  66.)

In December 2005, Whirlpool issued a TSPdb KitchenAid and Whirlpool brand
single, double, and combination built-inems addressing an issue where the TOD
tripped because oven heat escaped fraotlen door or the exhaust air flow was
interrupted. (R. 169-5 at 10.) The TSP listeskries of checks and corrections repair
technicians could make: check if theor opened beyond a 90 degree angle, check
for damage to the door gasket, check fobhstruction in the vent or whether the
vent was incorrectly assembled, checklifeever fan for a misalignment, check for
the correct TOD part number, check fqu@awver interruption during use, and check
that the oven is not inslted in a corner.14.) If all of these checks are OK, the TSP
says to replace the blower assemblyl.) (Whirlpool reissued this TSP in March
2007 with minor alterations (namely, th&P no longer recommended ensuring that
the oven was not installed in a cornedd. at 11.)

In December 2008, Whirlpool issued a Ti®Pcertain models of Whirlpool and
KitchenAid built-in single and double one manufactured before December 2008
and KitchenAid 24-inch built-in ovensld( at 12—-13.) The TSP recommended to
perform the following checks: checking to ¢kat the door closes completely so air
from the oven does not escape, checking to see that the door does not open beyond a
90 degree angle, checking for damage éodbor gasket, checkirigr obstructions to
oven venting, and checking for a poweremmtiption during décleaning. (d. at 13.)
The TSP also indicated that the rear otreermostat should be replaced with the
original part number found ithe parts list and the blowshould be replaced with a
new, more powerful blower.ld.) In January 2011, Whirlpdoeissued this TSP with
a note that Whirlpool would cover partsdalabor for repairs noke pursuant to the
TSP. (d. at 17; R. 136-2 at § 76In March 2011, Whirlpool are again reissued this
TSP. (R. 169-5 at 21-22.)

In September 2012, Whirlpool issued a TiBPcertain models of KitchenAid wall
ovens to address a problem where the “Oadch Assembly deformed during Self
Clean cycle.” [d. at 22.) The TSP recommended replacing the glass door liner and
the motorized latch assemblyld {
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e In April 2013, Whirlpool released a TSPrfeertain IKEA ovens because “[ijmproper
installation blocks air vent arldows the oven thermal fuse.ld( at 26.) In May
2013, IKEA communicated to Whirlpool thestdts of testing ofKEA ovens that
found that “Datid” IKEA models could oveelat but “Nutid” IKEA models did not.
(R. 136-2 at 181.)
e In June 2013, Whirlpool conducted testing indicating that IKEA ovens run hotter in
IKEA-supplied cabinets, whicare made of presshodrtead of plywood. Id. at
1 82.) Inresponse, Whirlpool made savehanges to increa the temperature
margin. (d. at § 83.) They also developed avsee kit that “allowed servicers to
make similar changes for customers who experienced the issue in the figlct (
1 54.) In May 2014, IKEA issued a TSP tmrtain IKEA ovens built before October
2012 to recommend the installation of this service kit to prevent the “[tihermofuse
sensing heat build-up behind controhpbarea.” (R. 169-5 at 29.)
lll.  Albert de Richemond’s Opinions
Plaintiffs’ expert, Albert de Richemond, a professional engineer. (R. 175-4, de
Richemond Resume, 1.) He holds a Bachel@aénce in Engineering Mechanics from The
Pennsylvania State University and a MasteB@gnce in Engineering Science and Mechanics
from Virginia Tech University. Ifl.) Since 2012, he has worked for Consulting Engineers and
Scientists Inc. as @onsulting Engineer.ld.) His responsibilities iclude “the evaluation of
commercial, industrial and agtiltural equipment design, maintance, guarding, and safety;
piping, plumbing, valves, pressure vessels; pnéigraad hydraulic systems; sprinkler systems;
heating, ventilating, and atonditioning (HVAC); dust colletion and vacuum equipment;
power tools; consumer products including chabicycles, toys, and exercise equipment;
industrial and agricultal machinery; machinery/compantdailure analysis; welding
evaluations; material reduction handlingdaconveying equipment; automatic doors; and
exercise equipment.”ld.)
In preparing his report, de Richemond ddased the Plaintiffs’ Second Amended Class

Action Complaint; Whirlpool's resporeso Plaintiffs’ first sent of interrogatorigthe deposition

of Valerio Hammes, “the system architect for Whirlpool”; technical bnberegarding how to
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fix overheating problems in the Ovens; the dépwsof Scott Ohlsson (“*Ohlsson”), a “Lead
Engineer” at Whirlpool; and the deposition of JéemKarber, the director of quality for North
America Cooking at Whirlpool(R. 115-4 at 1-8.) De Richemoatso examined seven returned
ovens, Kljajic’'s oven, and Cates’s ovend. @t 8.) Customers had returned each of the seven
ovens after experiencing “problems in usdd.)( De Richemond observed that the outer glass
on the door of all ovens but one broke, all hawbk&sis damage to various extents,” “most of the
units had plastic pockets for the electriggolat” and most of these pouches “were melted and
shrunken,” and “[sJome [units] had holes in #reclosure that showedsulation stained by oven
gases or stains above the holesdd.)( De Richemond also indicatédsat “[a]ll but one of the
thermal fuses were intact, and all the TODs were intatd.) He does not know if the TODs
and thermal fuses “were replaced in the field or nad’) (With respect to airflow, de
Richemond notes the following:

With the opening of the airflow channel, it was apparent that air

flowed up through the oven’s doand was pulled horizontally into

the upper chamber. Then, the air was blown by the fan down the

rear chamber and into the lower chamber. From the lower

chamber, the air was exhausted ofithe bottom of the oven. A

plate separated the airflow into the door from the airflow from the

lower chamber. A series of holes in the rear outer panel allowed

air from the in-wall space to haulled into the fan. Part of the

outflow from the fan was ductealer the oven caty exhaust port

and out of the front of the oven over the door.
(Id. at 9.)

For Cates’s oven, “[t]he airflow charingas examined and instrumented with

thermocouples at various points, including the oven cavity, the thermal fuse and the T@D.” (
De Richemond set the oven to a self-cleariegywhich failed after approximately 2.5 hours.

(Id.) Both the thermal fuse and the TOD had opené&tl) De Richemond then replaced the

TOD, the thermal fuse, the door gasket, door hinges, and theldign Heé ran another self-
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cleaning cycle, which failed twenty minutister than the previous cycldd.f Once again, the
thermal fuse and TOD had openett.)(

De Richemond also examined and instrumented Kljajic’s oveh). Ke ran a self-clean
cycle on the oven twice, which resulted ifitfiee and the opening of both the TOD and the
thermal fuse. Ifl.) Between the first and second tests, de Richemond replaced the thermal fuse,
TOD, door gasket, and the door hingelsl.) (

De Richemond opines in his expert rdpeat least at times—that the Ovens are
“defective because they overheat[] and beuplinusable during the cleaning cycleld. at
13.) While de Richemond notes that Whirlpatiempted to resolve the problem with various
changes, including using a higher speed fgrlaceng the door gasket, and adding thermal
shielding for electronics, he believes thatrepairs “successfully fixed the overheating
problem.” (d.at 12.) The reason for this, according to de Richemond, is that Whirlpool failed
to “recognize]] that its in-walbven incorporated a complex defive design resulting from its
inability to regulate andantrol its heat flow.” Id.; see alsdR. 115-5 at 2 (“Perhaps the biggest
fault, which was not addressed by Whirlpagés that air pulled to the oven-surrounding
enclosure was pre-heatedthye air moving upward throughe door.”).) De Richemond
explains that “[a]irflow is dactor in removing heat.” (RL15-4 at 10.) Also, de Richemond
notes that in Whirlpool oven&he fan would draw air into the enclosure from above the oven
door and from the room. In this arrangementrtoen air is heated by thdoor air and thus is at
a higher than normal temperature when it enters the airflow intalae)” e Richemond
contrasts this with other brand ovens, like GahElectric, where “airflow through the door is
natural and routed away fromethop air intake, allowing mostlpom temperature air to enter

the intake.” [d.)
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In his rebuttal report, de Richemond broadly reaffirms his opinions. (R. 115-5.) De
Richemond notes that “[v]arious design probldthat] contributed t@and/or caused” self-
cleaning cycle failures, which iftpool “addressed piecemeal during the approximately 10 year
marketing life of the product.”lq. at 3.) Those design probis included, according to de
Richemond, “Electronics (e.g., overheating, phaeat),” the “thermal fuse (e.qg., location,
opening temperature, what it controlledhe TOD “(e.g., opening temperature, what it
controlled),” the “[flan (Blower) (e.qg., size, fapeed, thermal cut out),” as well as the door
gasket, the door hinges, and insulatioldl. &t 3—4.) De Richemond also explains that the design
problems included the “[o]ven wall cavity (e.msufficient space, poor airflow, poor heat
conduction)” and “[a]ir flow (e.qg., insufficient farevent thermal cut out, entrainment of hot air
from door openings, flow restrictions).ld( at 4.)

De Richemond reiterates in his rebuttal reploat airflow issues presented “[p]erhaps the
biggest fault” with the Ovens that Whirlpool never addresskt.a(2.) He explains:

[A]ir pulled into the oven-surrourialg enclosure was pre-heated by
the air moving upward througthe door. The door has two
perpendicular sets of holes in its top that both dump hot air into the
oven-surrounding enclosure. Whilkeere is a baffle intended to
entrain room temperature airettopenings in the top of the door
allow heated air from the door to be entrained along with room air
into the oven-surrounding enclosur&he openings in the top rear
of the door allowed directed airgireated by the door directly into
the oven-surrounding enclosure. h&t brand ovens (e.g., General
Electric, Bosch) have larger opags and or openings that allow
only room temperature air intodloven-surrounding enclosure. In
Whirlpool ovens, because of théiole configuration, air entering
the oven-surrounding enclosurerithg self cleaning was hotter

than expected and caused openinghef thermal fuse and/or the
TOD.

(1d.)
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Whirlpool took de Richemond'’s deposition November 3, 2016. (R. 136-5.) He
testified that he did not know what causedeSa and Kljajic's ovens to fail during self-
cleaning. (R. 136-5, de Richemond Dep., 219-2@ylionally, he testified that he did not
know whether the cause of the tagens’ failure was the sameld.(at 220.)

On April 17, 2017, the Court heldauberthearing. During the hearing, at least at
certain points, de Richemond reiterated thadidenot know what caused the ovens to fail during
self-cleaning. (R. 212 at 75 (d&aming that “for whatevereason, the oven shuts downy; at
104-05 (explaining that he does kabw what caused the named ptdfa’ ovens to fail).) At
other times, he testified that he has an opinegarding what causes the ovens to fail. In
response to questioning from the Court, de &nbnd said that the failure stems from a “very
hot” self-cleaning cycle that “puts more heat itite system that has to be removed,” from pre-
heated air being pulled into the oven, and ffftithe size of their openings [(presumably de
Richemond was referring to openings in the door)ld. &t 77.) He admitted, however, that he
did not test any of hitheories of causationld at 78—79.) At other times during tBaubert
hearing, de Richemond posited more possible caafsegerheating, such as dust, spider webs,
and grease clogging air intakeisl. @t 82), or fan speedd( at 115).

De Richemond further testified that he beés all Ovens will fail during self-cleaning
because “the Vision Il is a common platform forod these ovens, and whatever the particular
cause of the defect ig's in those ovens.” I(l. at 81-82.) He testifiethowever, that he could
not explain what was the same about the Ovensamytmore specificity than that they share the
Vision Il platform. (d. at 101-02 (Q: “What is the Vision platform, sir?” A: “It's the basic

design for all of these ovens.” Q: “Can you Iog anore specific about what makes [the Ovens]

19



all the same, in your opinion?” A: “No, | can’t.y With respect to the UL 858 testing, de
Richemond made clear that he dit believe it was relevantld( at 105.)
ANALYSIS

De Richemond’s Opinions Are Inadmissible Under Rule 702 anBaubert

Whirlpool does not dispute that de Richerd is qualified to prode expert testimony
regarding the Ovens. (R. 134-1, Def.’'s Mem. Supp. de Riche@anbert i.)’ Instead,
Whirlpool contends that (1) deichemond’s opinions do not prala proof of a common defect
and therefore are not helpful to the Court isoteing Plaintiffs’ class certification motion, and
(2) de Richemond'’s opinions are unreliable.

A. De Richemond’s Opinions Are Unhelpful

Rule 702 requires that expert testimdrgyhelpful to “understanding the evidence
or . . . determining [a] fact in issueMartman 758 F.3d at 81&ee also Stuhlmacher v. Home
Depot U.S.A., In¢.774 F.3d 405, 409 (7th Cir. 2014) (“Axpert’s testimony qualifies as
relevant under Rule 702 so longitassists the jury in determining any fact at issue in the
case.”). This requirement “goes primarily to relevandedubert 509 U.S. at 591. Put
differently, “the suggested testimy must ‘fit’ the issue to whitthe expert is testifying.”
Chapman v. Maytag Cor97 F.3d 682, 687 (7th Cir. 2002) (quotation marks omitted);
Mcfarland v. Tricom Indus., IncNo. 13 C 4576, 2015 WL 671802, at *1 (N.D. Ill. Feb. 17,
2015).

In their briefs supporting their motionrfolass certification, Plaintiffs use de

Richemond’s testimony as the glue that holdefahe class claims together. Specifically,

” During theDauberthearing, Whirlpool indicated that it would not stipulate that de Richemond was a product
design expert, but would stipulate that he is an expert mechanical engineer. (R. 212 at 135—-3%opl\&/hirl
Daubertbriefs, however, do not focus on de Richemond’s qualifications as a ground for egdlisgdiestimony.
Accordingly, the Court considers only Whirlpool's argumestgarding the helpfulness of de Richemond’s opinions
and the reliability of his inquiry.
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Plaintiffs offer his opinions to establishathall of the Ovens—which comprise about 2,000,000
units using the Vision Il platform that embodyrieais differences in design and configuration,
(seeR. 136-2 at 1Y 24, 97)—share the same defestdiscussed above, Plaintiffs are cagey in
their class certificatiobriefs about defining the common defe@&y their reply brief, however,
Plaintiffs clarify their argumenrty defining the term “Defect” to mean “poor airflow through the
oven-surrounding enclosure” abg contending that “the comperative facts underlying
Plaintiffs’ claim are that the Ovens suffeom the same inherent Defect ticausg¢s| the Ovens

to become unusable when the self-cleaning fundsionn.” (R. 167 at 1, 3 (emphasis added).)
Thus, according to Plaintiffs, Ovens shudtidown during self-cleaning is the resafita defect

in all Ovens related to airflow. Complicatingatters, however, Plaintiffs appear to have
retreated at thBauberthearing from this more precise framg of the defect. At the hearing,
Plaintiffs recast the defect as the “ovens smg] down and becom[ing}nusable . . . when the
self-cleaning function is run.(R. 212 at 4.) Plaintiffs’ evezthanging theories regarding the
defect in this case have made it difficult t@kaate the parties’ arguments. Nevertheless,
because Plaintiffs were crystaear in their reply brief thahere is a design defect thatuses

the ovens to fail during self-@daing, (R. 167 at 3), the Cowvtll hold them to that theor$.CH.
Quiality Qil, Inc. v. Kelley Partner$57 F.3d 609, 614 (7th Cir. 201(hpting that new theories
presented at oral argument are waiv&ilie v. Premier Transp. & Warehousing, lndo. 13

CV 8835, 2016 WL 6599940, at 122 (N.D. Ill. Nov. 8, 2016).Thus, for de Richemond’s
opinions to be helpful, they must address seoramon aspect of the Ovens’ design that causes

overheating and failure durirsglf-cleaning.

8 The Court notes that even if it accefbts broad framing of the common defastsimply that the ovens fail during
self-cleaning, de Richemond’s opinions are still unhelpégidnse, as detailed below, he does not tie some design
component common to all Ovens to their failure. Furthermore, de Richemond’s methodology viaisienasl
explained below.
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With respect to Whirlpool's argumentahde Richemond’s opinions are unhelpful
because they do not provide proof of a common defs¢R. 134-1 at 5), the Court notes that it
is difficult to identify from de Richemondi®ports precisely whdtte believes the common
defect to be that causes faduduring self-cleaning. At certatimes, de Richemond highlights
air flow as the key, overarching problem—spesaifiy preheated air is drawn into the oven-
surrounding enclosure. He explgj for example, that “the major problem that Whirlpool
overlooked was poor airflow throughe oven-surrounding enclosurgR. 115-5 at 1.) He also
explains that “[p]erhaps the biggest fault,jgthwas not addressed by Whirlpool, was that air
pulled into the oven-surrounding enclosure waslprated by the air moving upward through the
door.” (d. at 2;see alsdR. 115-4 at 12 (explaining thatel©vens “incorporated a complex
defective design resulting from [their] inability tegulate and control [t heat flow”).) De
Richemond contrasts this alleggdiefective airflow with airflow in ovens from other brands,
like General Electric, where “diow through the door is naturahd routed away from the top
air intake, allowing mostly room temperature aietder the intake.” (RL15-4 at 10.) Plaintiffs
echo de Richemond at times in their briefs bgrabterizing him as hawy isolated airflow as
the principal common defectS¢e, e.g.R. 175, PIs.” Opp. Mot. Exclude de Richemond, 6 (“The
overarching design defect is theens’ ineffective heat flowegulation and heat removal.”
(internal quotation marks omitteddt. at 4 (noting preheatedrantering the oven-surrounding
enclosure as the key problem)).)

Despite focusing at times on airflow, Risiffs and de Richemond sometimes merely
point to an undifferentiated mass of potentialigpems that they contend contribute to oven
failure. See, e.qgid. at 6 (“Whirlpool made ovens that hadveral design issues that combined

to cause the ovens to fail dug self-cleaning. These includi€lesign issues involving the
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thermal fuse, the [TOD], air circulatingrfaoven insulation, and poor airflow.” (internal
guotation marks omitted)).) De Richemond, for example, listed in his reports and testimony
other design factors thabntribute to self-éaning failure, like insut&on, the fan, or dust
collection. Gee, e.g.R. 115-5 at 3-4; R. 115-4 at 10-11; R. 212 at 82.)

De Richemond’s unclear and fluctuating opim—his assertion @ common defect that
at times is targeted to a specific aspect ohadesign and at times askitchen-sink approach—
are not helpful in light of how Plaintiffs havamed their class certification argument: that there
is an inherent design defect, common to allnsy¢hat causes overheating and failure during
self-cleaning. Even assuming de Richemond spadii identifies a desigfeature that causes
failure during self-cleaning—whiche does not, as he at timesntifies supposedly problematic
design features that have changed over time (like oven fans) as well as problems that will vary
from oven user to oven use.q§, dust)—de Richemond gives ppinion about whether that
defective design feature is ireBecommon to all OvensSéeR. 212 at 78 (Q: “Have you tested
any of these issues to nail them down as thieeaf the overheating?” All]t's not my job to
fix the problem for Whirlpool . ..”).) He made clear at tigauberthearing that he cannot
explain what design features make the Ovensdhge other than merely declaring that they
share the Vision Il platform, and, at the hearingRdghemond testified that he cannot describe
the design of the Vision Il platform with any matetail beyond labeling the “basic design” of
the Ovens. $ee idat 101-02 (Q: “What is the Vision Il pfatm, sir?” A: “It's the basic design
for all of these ovens.” Q: “Can you be any more specific about what makes [the Ovens] all the
same, in your opinion?” A: “No, | can’t.”).) Wout identifying a specific design defect and

explaining how it is present in all Ovens, Riehemond does not gian opinion that fits
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Plaintiffs’ class-ceification argument.Chapman297 F.3d at 68Micfarland 2015 WL
671802, at *1.

Even more problematic than his vaguenopms and surface-lelvenowledge regarding
the Vision Il platform, de Richemond has mauiear that he does nkhow what causes a
particular Oven to fail or if the same defeauses different Ovens to falil, including the two
ovens of the named Plaintiff§R. 136-5, de Richemond Dep., 218-86€¢ alsdR. 212 at 75
(explaining that “for whatevereason, the oven shuts dowrnR); 212 at 104-05 (explaining that
he does not know what caused the named plaintWisns to fail).) hdeed, with respect to
Cates’ and Kljajic’'s ovens, de Richemondtiiged at his depositn that the two ovens
“probably” failed for different reasons. (R36-5 at 220 (Q: “Do you think it's the same [thing]
that caused Ms. Kljajic’s oven to experiencellfi@@ during self-cleamg] on the first use two
days after it was installed thasalcaused Ms. Cates’ ovenexperience this on the third self-
clean cycle ten years aftié was installed?” A*As | said just before, no. They’re probably two
different things. There are myafactors that enter into cangithis common failure and they
could be different. They could ltee same. No one has determined that yet.”).) In addition, de
Richemond testified that he would “probably [hawktake both ovens apato learn if they
failed for the same reasondd.(at 221.) De Richemond thus essentially disclaims that he has
any opinion regarding a common caa$e¢he Ovens’ failure dung self-cleaning, contradicting
Plaintiffs’ assertions that he $igdentified a common defect.

Accordingly, the Court concludes that Bezhemond does not offer an opinion as to a
common defect. Instead, he testifies that he doeknow what in particular causes an oven to
fail, simply opines that there are many potainttasons the Oversuld fail during self-

cleaning, and fails to explain or opine whettt®ose many reasons ar@mmon to every Oven,
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(seeR. 212 at 110-11 (failing to explain atthe Vision Il platform isvith any specificity)). De
Richemond’s uncertainty and equivocating testi;mdo not help the Court determine whether
there is a common question as te #xistence of a defect that tiier of fact will be able to
resolve “in one stroke.Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 350 (20119ee Comcast
Corp. v. Behrendl33 S. Ct. 1426, 1432 (2013) (explapithat a party seeking class
certification must showhat there areifi fact. . . common questions &w or fact” (quotation
marks omitted))Parko v. Shell Oil C.739 F.3d 1083, 1085-87 (7th Cir. 2014) (noting that
Rule 23 “does not set forth a mere pleading staridard that courts must evaluate evidence to
determine compliance with Rule 23, inclngiwhether there is a common cause of harm
(quotingWal-Mart, 564 U.S. at 350)Robinson v. Gen. Elec. C&No. 09-cv-11912, 2016 WL
1464983, at *5 (E.D. Mich. Apr. 14, 2016) (“Simmiated, there is no evidence that a single
design flaw pertaining to safety mechanismsasimon across all of the models in Option 2.
Plaintiffs’ failure to identify a single parsystem, or even TCO temperature, defeats
commonality.”). In short, de Richemond'’s opinions fail to satisfy Rule 70Dantertbecause
they are unhelpfifl.

B. De Richemond’s Opinions Are Unreliable

Even more glaring than his opinionsihelpfulness is thenreliability of de
Richemond’s inquiry and methods. In its rolegatekeeper, the Court must determine if expert
testimony is sufficiently reliableSee Higgins794 F.3d at 704. To determine reliability, courts

consider various nonexclusive farg, including “(1) whether thproffered theory can be and

9 The TSPs do not save de Richemond’s testimony. First, they constitute evidence that does not require an expert
opinion. Second, de Richemond’s testimony is based on an engineering opinion regarding ovenmbd, &ara

simple review of the TSPs. Third, the TSPs are targetspdcific issues and do not cover all Ovens. Fourth, while
issuing TSPs is consistent with the existence of a conttefatt, they do not by thentges provide evidence tying

every oven in the class together. Vool could issue TSPs based on a problem that occurs occasionally, but is not
based on a design defect inherent in every Oven. This is likely why Plaintiffs’ engaged an enginegpers tm e
examine the Ovens and attempt to epdm what aspect of their desigguses failure during self-cleaning.
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has been tested; (2) whether the theory has been subjected to peer review; (3) whether the theory
has been evaluated in light of potential ratesrror; and (4) whetlehe theory has been

accepted in the relevant scientific communitaugh v. Cuprum S.A. de C.845 F.3d 838,

844 (7th Cir. 2017)Mednick 2016 WL 3213400, at *4 (citinDaubert 509 U.S. at 593-94).

“[N]o single factor is either iguired in the analys or dispositive as to its outcomeBaugh

845 F.3d at 844 (quotingmith v. Ford Motor Cp215 F.3d 713, 719 (7th Cir. 2000). “When a

district court ‘conclude[s] that éne is simply too great an aptital gap between the data and

opinion proffered’ such that the of@m amounts to nothing more than tpse dixitof the

expert, it is not ankause of discretion und@&aubertto exclude the testimony.C.W, 807 F.3d

at 837 (quotingsen. Elec. Co. v. Joingb22 U.S. 136146 (1997)).

Whirlpool argues that de Richemond’smipns are unreliable because he failed to
disclose any methodology, let alome that is reliable in his fig] to substantiate his hypotheses
regarding a common Oven defect. (R. 134-9-tl; R. 194 at 5-10.Jhe Court agrees.

To provide a brief summary before considgrwWhirlpool’s specift arguments, not only
is de Richemond unclear abaubathis opinion is as to a commalefect across all Ovens, he
provides scant material ashowhe reached any opinion. If &&chemond reached any specific
conclusion regarding a partiemlcommon defect—which, forétreasons noted above, he did
not—it was that the Ovens have an airflow peob) most notably that “air pulled into the oven-
surrounding enclosure was pre-leghby the air moving upwardrtbugh the door.” (R. 115-4 at
10-11; R. 115-5 at 2.) De Richend also opines that such problems do not exist in ovens made
by other brands, like General Electric. (R. 115-4@gtR. 115-5 at 3.) De Richemond’s reports
leave the Court guessing ashe basis for these deterrations. The testimony at tiaubert

hearing confirmed that de Richemond, who temperature tests only @ates’s and Kljajic’s
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ovens, conducted no testing regarding the cati€vens overheating and failing during self-
cleaning. $eeR. 212 at 78-79¢d. at 102—-03.) Indeed, de Richemond does not know why the
only two ovens he tested failed during self-cleaning. (R. 136-5 at 218-20; R. 212 at 104-05.)
Additionally, de Richemond did not test amgn-Whirlpool ovens—including any General
Electric ovens—and admits that he gives no @pinegarding an effective alternative design.
(R. 212 at 103-04; R. 136-5 at 145-48.) By (1)testing what causéailure during self-
cleaning, (2) not testing ovens frasther brands, (3) not offering apinion as to an effective
alternative design, and (4) not knowing what caugestecular oven to faithere is too large an
analytical gap between de Richemonaiisthodology and his conclusion that all 2,000,000
Ovens suffer from a common defect. Thip gecessitates the egese of the Court’s
discretionary gate-keeping funatie-de Richemond'’s expert testmy fails to satisfy Rule 702
andDaubert

Whirlpool contends that deichemond’s opinions “are derived from two separate,
testable hypotheses, one theorizing thatQliens’ airflow design produces abnormally high
temperatures and another hypothesizing thattannative design produces lower airflow
temperatures.” (R. 134-1 at 9.) While de Rietond’s opinions are difficult to pin down in light
of his changing testimony and Plaintiffs’ shiftititgeories and arguments, the Court agrees with
Whirlpool’s characterizationWhirlpool argues that de Rielmond’s opinions are unreliable
because he did not derive them from thergdie method, he does not explain his methodology,
and he does not show that any methodology hehmage used is accepted in his fieltd. &t 9—
11.)

As noted above, de Richemond testified dgiiis deposition that the only testing he

conducted related to his airflowypothesis was on the two ovensdmging to Plaintiffs. (R.
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136-5 at 144-48.) De Richemond, however, adthashe did not testhat caused the two
ovens to fail, does not know why the two ovéaiked, and cannot say whether they failed for the
same reason.

With respect to his hypothedisat the Ovens present amflow problem that does not
exist in other ovense(g, General Electric ovens), de Rahond testified during his deposition
that he did not condueinytesting on ovens from other Inds because he was not asked to
conduct such testing and did not believe it necessary. De Richemond admitted, however, that he
could have conducted various tests to show G@aneral Electric overend Whirlpool ovens
“perform(] differently.” (Id. at 146—-48.) Rather than test,Riehemond merely asserted that his
hypothesis was “obvious” based on “what][know|[s] about engineering physics and
thermodynamics, heat transfer, the way machines are mddedt {46—47.) He explained that
Whirlpool Ovens draw in preheated air whiler@eal Electric ovens do not, and that testing was
unnecessary because “[yJou don’'t need to go @alwulate things” once “you start out with two
different temperatures ofragoing into the device.”ld. at 150.) De Richemond also testified
that there was no need to test the differetheteeen General Eleatrand Whirlpool ovens
because there was “an indicator that one pexatifferently from the other"—that indicator
being “that we’re here today [in a depositioecbuse Whirlpool couldn'’t fix a defect with its
ovens. We're not here because GEhad a defect with their ovens.id(at 148—49.)

“A court’s reliability analysis does not end witls conclusion that aexpert is qualified
to testify about a given matteEven ‘[a] supremely qualified expert cannot waltz into the
courtroom and render opinions unless those opsare based upon some recognized scientific
method.” Smith 215 F.3d at 718 (alterati in original) (quotingClark v. Takata Corp.192

F.3d 750, 759 n.5 (7th Cir. 1999%ge also Am. Hond&00 F.3d at 817Ashley v. Schneider
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Nat’l Carriers, Inc, Nos. 12-cv-8309, 13-cv-3042, 2016 VBL25056, at *7 (N.D. lll. June 3,
2016). Whether an expert’s theagn be or has been teste@ relevant consideratiorsee
Baugh 845 F.3d at 844. Moreover, “[w]hether the axms unjustifiably extrapolated from an
accepted premise to an unfounded conclusion” is relevant asSeslMednick2016 WL
3213400, at *4 (quoting Fed. R. Evid. 702 (Advis€ommittee Note (2000 amends9ge also
C.W, 807 F.3d at 83Brown, 765 F.3d at 773Dbrycka v. City of Chicaga@92 F. Supp. 2d
1013, 1019 (N.D. Ill. 2011).

Here, Plaintiffs have failed to satisfy theurden as to the relidity of de Richemond’s
methodology. De Richemond ran tests on only twmsvethe two that behged to Plaintiffs—
one of which had previously failed during seléaning. To reach a conclusion that 2,000,000
Ovens contain a common defect based on thengestionly two ovens lea@s too large a gulf in
analytical reasoning to qualify as reliable,&splly given the differences in the Over&ee
Joiner, 522 U.S. at 146 (“A court may conclude thadrthis simply too great an analytical gap
between the data the opinion profferedC)W, 807 F.3d at 834)nited States v. Schujtixio.
14-cr-467-3, 2016 WL 7409911, at *2 (N.D. Dec. 22, 2016). De Richemond’s mere word
that his testing was sufficient i@t enough, particularly when haéso admits that “[n]Jo one has
determined” what causes the Ovens to malionauring self-cleamg. (R. 136-5 at 220.)
Further exhibiting the deficiencies in decRémond’s methodology, the Ovens embody different
design elements, some of which—for example, the cooling fan—de Richemond admits are
related to failure during self-cleaningSde, e.gR. 212 at 115.) De Richemond’s testing on
only two ovens does not adequately accounté&sign differences—nabd mention one-off
manufacturing defects or defects presentdéersain subset of the Ovens—across all of the

Ovens in the class. Furthermore, because de Richemond’s testimonipatbiesthearing
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demonstrated that he canngpkain what the Vision Il platforns beyond saying that is the
“basic design” of the Ovens, it is uncléaw he can jump to a conclusion about 2,000,000
Ovens based on his limited testindd. @t 101-02.) In short, de Richemond simply does not
have an adequate methodology in place for tying together every oven in theSelass.
Metavante Corp. v. Emigrant Sav. Ba6ik9 F.3d 748, 762 (7th Cir. 2010) (explaining that
expert testimony cannot “be based abjsctive belief ospeculation”).

Beyond the gap between (1) tagttwo Ovens and not knowing what caused their failure
or precisely how they are similar to all the Oventhmclass, and (2) usinigat testing to make a
conclusion about 2,000,000 ovens that embody diftetesigns, de Richemond ignored relevant
contradictory data. This selective blindnasslerscores the unrelidiby of de Richemond’s
methodology. As detailed above, UL 858 testing showed that certain Ovens have successfully
completed self-cleaning cycles without incideftat testing data sha@a healthy temperature
margins for the TOD and thermal fuse during-s&#faning. While de Richemond dismissed this
data as irrelevant because UL 858 testing isagetimward safety, it is directly on point to the
issue of whether the Ovens have a common d#fatinvariably results in failure during self-
cleaning!® Ignoring relevant data is not a scieictifly valid method. Indeed, this Court has
previously explained that “an expés not permitted to simply ignore evidence that is contrary to
her opinion in implementing an accepted methodolo@ee Chaudhry v. Provident Life &
Accident Ins. Cg.No. 12-cv-5838, 2015 WL 1756832, at *5 (N.D. Ill. Apr. 15, 20E8f also
Barber v. United Airlines, Inc17 F. App’x 433, 437 (7th Cir. 2001) (“Because in formulating
his opinion Dr. Hynes cherry-picked the factscoasidered to rendan expert opinion, the
district court correctly barred his testimony becasisgh a selective use faicts fails to satisfy

the scientific method andaubert and it thus fails to ‘asst the trier of fact.”)EEOC v.

10 pe Richemond testified that he believes all Owgifisfail during self-cleaning. (R. 212 at 81.)
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Freeman 778 F.3d 463, 469-70 (4th Cir. 2015) (citinguamber of cases, including from the
First and D.C. Circuits for the proposition tHaburts have consistély excluded expert
testimony that ‘cherry-picks’ relevant dataPgil-Safe L.L.C. v. A.O. Smith Corg44 F. Supp.
2d 870, 891 (E.D. Wis. 2010); 29 CharlesaMright & Arthur R. Miller,Federal Practice &
Procedure: Evidencg 6268 (2d ed. 2017) (explaining thétile whether a judge believes the
facts or data on which an expegties is irrelevant, judges muatuire into the sufficiency of
data, including “whether the expert ignored a significant portion of seemingly important data”).
While failing to account for supposedly contradigtinformation often is a question going to
weight of the evidence rather than its askibility, which a lawyer can address on cross
examinationsee, e.g.Manpower, Inc. v. Ins. Co. of R&32 F.3d 796, 807 (7th Cir. 2013)
(“[T]he selection of data inputs Employ in a model is a questiompseate from the reliability of
the methodology reflected in the model itselfit)this case, de Ri@mond’s cherry picking
highlights the analytical gdpetween his methodology and corssan, especially when viewed
in light of the many other deficiencieshis inquiry that tb Court has examinesee id.at 808—
09 (noting that Rule 702 requirespext opinions to be supported tsufficient facts or data” ).
This goes to the core of a distrcourt’s resposibility underDaubert See C.W.807 F.3d at
837;Manpower 732 F.3d at 808 (explaining that unéRare 702, courts may inquire as to
whether an expert considered sufficidata to employ a valid methodology).

De Richemond’s cherry pickg also demonstrates that s developed his opinion
expressly for the purposes of testifying, hasauaiounted for obvious alternative explanations,
and has not been as careful as an engineedwawe been in his relgu professional workSee
Am. Honda 600 F.3d at 817 (noting these consideratfoors the advisory notes to Rule 702 as

additional guideposts for gging expert reliability).Moreover, this is nathe type of case where
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an expert has chosen between two “compeahiegries when both are supported by reliable
scientific evidence.”See Kuhn v. Wyeth, In€86 F.3d 618, 633 (8th Cir. 2012). Rather, itis a
case in which an expert had highélevant data in front ofim and effectively crossed out a
large portion of it without @y adequate explanation.

De Richemond’s methodology (or lack thereafiderlying his conclusion that the Ovens’
airflow design is inferior to other ovens (likeose General Electric manufactures) also has fatal
problems. As Plaintiffs exgin, de Richemond bases this apmon his observations and his
experience as an engineer. (R. 175 at 12-1Bi$ basis is not enough in this casee Baugh
845 F.3d at 844 (noting that coucsnsider “whether the proffered theory can be and has been
tested” undebDauber); Chapman297 F.3d at 688 (“In our opioim, the absence of any testing
indicates that Petry’s profferegbinions cannot fairly be charaateed as scienti€ knowledge.
Personal observation is not a substitute for scientific methodology and is insufficient to satisfy
Dauberts most significant guidepost.”$ee also Hartmar/58 F.3d at 818-19 (“Howard’s
musings on the jag’s superiority cannot ‘dithge for scientific methodology and [are]
insufficient to satisfyDauberts most significant guidepgsreliability.” (quoting Chapman297
F.3d at 688))Zenith Elecs. Corp v. WH-TV Broad. Co95 F.3d 416, 418 (7th Cir. 2005)
(rejecting an expert’s reliance on “intuition” jiiace of reliable principles and methods).

Of particular concern, Plaiffits have failed to explain whatientific principles de
Richemond relied upon in concluding (1) that dragvin pre-heated air causes the ovens to fail
during self-cleaning (indeed, dR&ichemond does not know what causes the Ovens to fail), or
(2) that other aspects of the Ovens’ desigmot render the prehted air immaterial€.g, the
exhaust in the bottom of the oven or the faRjaintiffs contend that de Richemond’s

“experience” is sufficient, but without any articulation of threlerlying technical principles
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upon which he relied, let alone anytieg, invoking experience is not enougheeZenith 395
F.3d at 419 (“A witness who invokes ‘my expertisehea than analytic strategies widely used
by specialists is not an expert as Rule 702 defines that teRa):Cortez v. City of Chicago
No. 11 C 1420, 2016 WL 6270768, at *23 (N.D. Ill. Oct. 26, 20k6)je Zimmer Nexgen Knee
Implant Prods. Liability Litig. No. 12 C 6279, 2015 WL 5145546, at *8 (N.D. Ill. Aug. 31,
2015) (explaining that an expert stuwlo more than “simply progta” his conclusion). The lack
of explanation regarding the sotdic principles at issue as well as the lack of testing are
particularly problematic in this case, are testing may have provided support for de
Richemond’s conclusion, as decRemond admits, (R. 136-5 at 146-48ge Baugh845 F.3d
at 844;Padilla v. Hunter Douglas Window Coverings, Int4 F. Supp. 3d 1127, 1137-38 (N.D.
lIl. 2014) (“Statler’s opinions arparticularly troubling becausedh actually lend themselves to
hands-on testing and empirical study ‘such that conclusions based only on personal opinion and
experience do not suffice.” (quotirihillon v. Crown Controls Corp269 F.3d 865370 (7th
Cir. 2001))). Moreover, the fathat various oven brands, likeegiens, have a design like the
Ovens in which pre-heated air is pulled throtigd oven door further undermines the reliability
of de Richemond’s methodology. (R. 136-E%, 1 at WKL 0012107, WKL0012117.) Testing
results showed that the Siemens ovens hadcaoohtrol and latch teperatures than ovens
using a different airflow ddgn even though the Siemens nsdad a hotter oven cavity
temperature. (R. 194 at 13.) De Richemond’s faito adequately account for this data further
highlights the unreliability of his methodology.

On a final note with respect to de Rérhond’s opinions related to the differences
between General Electric and Whirlpool ovens, de Richemond relied, at least in part, on the mere

fact that Plaintiffs commenced this litigationa@gst Whirlpool rather than GE. (R. 136-5 at
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148-49.) It almost goes without sagithat relying on such inappragte considerations falls far
short of theDaubertrequirements.

Even viewing de Richemorsglidentification of a defct broadly—that the common
defect is that all Ovens will overheatdafail during self-cleaning for reasons unknown—his
methodology is unreliable. Once again, reteld only two ovens, one of which failed
previously, to reach this conclusion. Becaus&rmvs neither the cause of those ovens’ failure
nor precisely what makes Vision Il ovens the samtesting is insufficient to extrapolate to a
common defect affecting 2,000,000 Ovens. Additionally, while he testifiealththe Ovens
will fail during self-cleaning because of anamon defect, (R. 212 at 81), de Richemond does
not account for the fact that UL 858 testing showadous Ovens survived self-cleaning cycles,
Plaintiff Cates’s oven survived self-cleaniog multiple occasions, and third-party testing
“found no issues with Nutid IKEA models overheating during tlileckean cycle”, 6éeeR. 136-

2 at 1 81)! This further highlights the inadequacy of de Richemond’s metfiods.

Accordingly, Plaintiffs have nastablished the requisite @ility or helpfulness of de
Richemond’s expert testimony. Thet therefore grants WhirlpoolBaubertmotion.

Il. Plaintiffs Have Not Demondrated Compliance with Rule 23

At the Dauberthearing, Plaintiffs admitted that thégce a “very difficult” and “uphill
fight” on the road to class certification if tmurt excluded de Richemond’s testimony. (R. 212
at 139.) They were correct. As described atgr detail below, the key flaw in Plaintiffs’ case

for class certification is a failure to putfo sufficient evidence of a defect commoralh

11 The Court notes that Kljajic’'s ovens were not Nutid modebee (supr&ackground, § 11.B.)

2 As noted above, the TSPs cannot save de Richemond’s testi®easupra.9. The Court also notes that
because Plaintiffs admit that de Réchond gives no opinion regarding warrarates, the Court does not consider if
de Richemond appropriately relied on a supposedly high rate of warranty refeeR. {75 at 15see alsdr.

134-1 at 18; R. 194 at 14-15.)
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Ovens. Without this crucial evidence, Pldistiack the glue to hold their proposed classes
together. In short, Plaintiffail to demonstrate that the most important factual question in this
case—whether the Ovens have an inherent delefgtt—is “capable of classwide resolution.”
See Phillips v. Sheriff of Cook Ct§28 F.3d 541, 553 (7th Cir. 2016) (quothvgl-Mart, 564
U.S. at 350). Under these circumstances, Plaintiffs have not demonstedteldss certification
is appropriate.

A. Plaintiffs’ Claims and the Centrality of a Common Defect

Plaintiffs pursue the following class claimsehch of express warrgntinder the laws of
17 states, breach of implied warranty undimadis law, violation of the MMWA, unjust
enrichment under lllinois and SéuCarolina law, and violation ¢he ICFA. (R. 114 at 9-10.)
To prove their claims, Plaintiffs seek to shthat all Ovens’ self-ckening feature will not
function as it is supposed to becaalié@vens are defectively designedkeg, e.qid. at 3;id. at
28 (explaining that all “Ovens sufférom the Defect at issue”l. at 14 (“Plaintiffs allege a
common course of conduct stemming from a comswirof operative facts. Namely, all Ovens
share the same inherent Defect . . . .")1&7 at 1 (“[P]oor airflonthrough the oven-surrounding
enclosure’ is the design defect (“Defect’atlis common to the Ovens.” (quotation marks
omitted)); R. 167 at 1 (“The ceaty common issue in this litigian is that Whirlpool’'s Ovens
fail when self-cleaning is run because the ordmniag design results ineffective heat flow
regulation and heat removal.” (quotation marks omitted)).) Thus, as Plaintiffs admit, “[clommon
evidence of the existence a Defect” isssue central to class certificatiorSegR. 114at 24—

26; R. 167 at1.)
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The elements of breach of express warrangy broadly speaking, the existence of a
warranty, breach of the warranty, and damages resulting from the bte@eb, e.gScott v.
Honeywell Int’l Inc, No. 14-cv-00157-PAB-MJW, 2015 W1517527, at *3 (D. Colo. Mar. 30,
2015) (citingPalmer v. A.H. Robbins C&84 P.2d 187 (Colo. 1984)Netzel v. Capital City
Real Estate, LLC73 A.3d 1000, 1005 (D.C. 201Fese v. City Segway Tours of Washington,
D.C., LLC No. 16-2373 (JEB), 2017 WL 13793#,*6 (D.D.C. Apr. 14, 2017)Scottsdale Ins.
Co. v. Deere & C.115 F. Supp. 3d 1298, 1307-08 (D. Kan. 20Csywin v. Conn. Valley
Arms, Inc, 74 F. Supp. 3d 883, 892 (N.D. Ill. 201Renaissance Leasing, LLC v. Vermeer Mfg.
Co, 322 S.W.3d 112, 122 (Mo. 2010) (en banc) (reqgiproof that the goods did not conform
from a material statement adt as to the good’s qualitypnyder v. Farnam Cos., InG@.92 F.
Supp. 2d 712, 721 (D.N.J. 201Pxichard Enters., Inc. v. Adkin858 F. Supp. 2d 576, 584
(E.D.N.C. 2012)Kraft Foods N. Am. v. Banner Eng’g Sales, |dd6 F. Supp. 2d 551, 570-72
(E.D. Va. 2006).

To prove breach of the implied warranty ofneteantability under llliois law, a plaintiff
must show that the defendant sold goods tha¢ wet merchantable at the time of sale, damages
that resulted from the defective g@pand notice to the defendai@ee Corwin74 F. Supp. 3d
at 89114

As for the MMWA, it “allows consumers to enforce written and implied warranties in

federal court, borrowing setaw causes of actionSchimmer v. Jaguar Cars, In@84 F.3d

13 The parties dispute certain elements of warraraiyrs, like whether presuit tice is required, whether
manifestation of a defect is required, and whether privity and/or reliance is req@es].e(@R. 130 at 40.)
Because Plaintiffs’ fail to tie their clais together with evidence of a comnuefect in all Ovens, the Court need
not consider the differences in state law to which Whirlpoahts, or, if such differenseexist, whether the creation
of subclasses is appropriate.

1t does not appear Plaintiffs are pursuing a claim of breach of implied warranty of fitness foridapatirpose,
as they enumerate the elements of only breach of implied warranty of merchante®dai. 114 at 25 & n.12; R.
167 at 6.)
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402, 405 (7th Cir. 2004Keith v. Ferring Pharm., IngNo. 15 C 10381, 2016 WL 5391224, at
*8 (N.D. Ill. Sept. 27, 2016)Bietsch v. Sergeant’s Pet Care Prods., |iND.15 C 5432, 2016
WL 1011512, at *7 (N.D. lll. Mar. 15, 2016). Tiparties therefore treat the MMWA claims as
coextensive with the state-law warrantgiols. (R. 167 at 18; R. 130 at 26 n.20.)

The elements of an ICFA claim are a deagpbr unfair act or @rctice by defendant, the
defendant’s intent that the pl&ihrely on the deceptive or unfadct or practice, and the act or
practice took place during a courseconduct involving commerceSiegel v. Shell Oil Cp612
F.3d 932, 934 (7th Cir. 201CGpultan v. M&T BankNo. 16-CV-08767, 2017 WL 1304103, at *4
(N.D. Ill. Apr. 7, 2017).

An lllinois unjust enrichment claim requs@ showing that the defendant “unjustly
retained a benefit to the plaintiff's detrimeahd that the defendant’stention of the benefit
violates the fundamentalipciples of justice, eqty, and good conscienceMcMahon v.

Bumble Bee Foods LL @48 F. Supp. 3d 708, 715 (N.O. 2015) (quotingndep. Voters v. lll.
Commerce Comm,510 N.E.2d 850, 852-58 (1987)). In So@arolina, the elements of unjust
enrichment are “(1) a benefit conferred by tharmgiff upon the defendant; \2ealization of that
benefit by the defendant; and (3) retentiothef benefit by the defendant under circumstances
that make it inequitable for him totaén it without paying its value.'Roberts v. Ebay IncNo.
6:14-4904-HMH-MGB, 2017 WL 525925, at {.S.C. Feb. 9, 2017) (quotiRegions Bank v.

Wingard Props., In¢.715 S.E.2d 348, 356 (S.C. Ct. App. 2011)).
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B. Plaintiffs Fail to Demonstrate Ertitlement to Class Certification
1. Commonality and Predominance
a. LegalStandards

The Court begins with the closely relateasgtions of commonality and predominance.
Rule 23(a)(2)—the commonality provision—requitleat “there are question of law or fact
common to the class.” Rule 23(b)(3)—the mm@ihance provision—requirgkat “the questions
of law or fact common to the class predominate over any questions affecting only individual
members.” “The question[s] of commonality and predominance [can] overlap in ways that make
them difficult to analyze separatelySee Bell800 F.3d at 374. Consequently, “they are often
addressed togetherSee Tomeo v. W&E Commc'ns, |ido. 14 C 2431, 2016 WL 8711483, at
*16 (N.D. Ill. Sept. 30, 2016).

In Wal-Mart Stores, Inc. v. Dukethe Supreme Court noted thiatis easy to misread”
the language of Rule 23(a)(2)rise [a]ny competently craftedads complaint literally raises
common ‘questions.” 564 U.S. 338, 349 (20{dljeration in origial) (quotation marks
omitted) (quoting Richard A. Nagaredalass Certification in the Age of Aggregate Proof
N.Y.U. L. Rev. 97, 131-32 (2009)). While “[e]versimgle [common] question” is sufficiend.
at 359 (alterations in originaf)superficial common questionslike whether each class member
is a[ Milwaukee Public School] student or winett each class member ‘suffered a violation of
the same provision of law'—are not enougdgimie S. v. Milwaukee Public ScH68 F.3d 481,
497 (7th Cir. 2012) (quotingv/al-Mart, 564 U.S. at 350%kee alsoVill. of Bedford Park v.
Expedia, Inc.No. 13 C 5633, 2015 WL 94851, at *2 (NID. Jan. 6, 2015). Instead, the
Supreme Court has said and the Seventh Circsitditerated that “[clommonality requires the

plaintiff to demonstrate that class members haféered the same injury at the hands of the
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same defendant.McCaster 845 F.3d at 800 (alteration in original) (quotation marks omitted)
(quotingWal-Mart, 564 U.S. 349-50%ee also Jamie 68 F.3d at 497. Plaintiffs must show
that “the same conduct or practice by the sanfendant gives rise to ¢hsame kind of claims
from all class members.McCaster 845 F.3d at 80QquotingSuchanek v. Sturm Foods, Inc.
764 F.3d 750, 756 (7th Cir. 2014)). Additionally:

What matters to class certification . . . is not the raising of common

‘questions’'—even in droves—bu rather the capacity of a

classwide proceeding to generatanmon answers apt to drive the

resolution of the litigation. Dissimilarities within the proposed

class are what have the potehtia impede the generation of

common answers.
Wal-Mart, 564 U.S. at 350 (quotingagaredasupra at 132).

Predominance is similar to commonality but “the predominance criterion is far more
demanding.”McCaster 845 F.3d at 800 (quotirtgmchem Prods., Inc. v. Windsé21 U.S.
591, 623 (1997)). “The predominance inquiry |askhether the common, aggregation-enabling,
issues in the case are more prevalent or itapbthan the non-conon, aggregation-defeating,
individual issues.”” Tyson Foods v. Bouaphakek86 S. Ct. 1036, 1045 (2016) (quoting 2 W.
RubensteinNewberg on Class Actiorgs4.49, pp. 195-96 (5th ed. 2012)). Predominance calls
for a “qualitative assessmentit is not bean counting.’Butler v. Sears, Roebuck & C@27
F.3d 796, 801 (7th Cir. 2013). In short, “theedominance inquiry s&s whether proposed
classes are sufficiently cohesive toraat adjudication by representatiorParko 739 F.3d at
1085 (quotingAmchem521 U.S. at 623).
b. Analysis
Plaintiffs enumerate eight allegedly commfactual questions and five allegedly

common questions of law. (R. 114 at 22—-23.) Thstence of a defect in all Ovens that causes

the Ovens to fail during self-cleiag is the foundation odach factual issue in Plaintiffs’ list.
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(See id. “Whether the Ovens are prone to fail whbka self-cleaning feature is used,” for
example, turns on whether each Oven is defectiw]hether Whirlpool knew or should have
known that the Ovens are prone to fail whensiécleaning feature igsed” is similarly
predicated on the existenceadtlefect; “[w]hether Plaintiffand Class members [were] damaged
by purchasing Ovens with a defect that makesQkiens prone to fail when the self-cleaning
feature is used” turns on the existence of @debnd “[w]hether Whirlpol was unable to repair
the Ovens consistent with Defemdi&Vhirlpool’s warranty obligatiorigs irrelevant if the Ovens
are not defective.lqd.) The legal issues Plaintiffs listter example, “[w]hether Whirlpool
breached express and implied warranties” andHgther Whirlpool was unjustly enriched”—are
broad and generic.ld,) They are akin to asking whether each class member “suffered a
violation of the same provision of law” or, as was the casamne S. v. Milwaukee Public
Schools asking whether the “[defendant] fulfill[ed] if;dividuals with Disabilities Education
Act] obligations to each child.” 668 F.3d at 497-98 (quotieag-Mart, 564 U.S. at 350). Such
guestions are the sort ofujgerficial common questions” thate insufficient under Rule
23(a)(2), let alone Rule 23(b)(Jee id.see also Bedford ParR015 WL 94851, at *2.

Whirlpool argues that “Plaintiffs’ Motion [for @ks Certification] is necessarily premised
on an alleged design defect that uniformly affects all Ovens” and that Plaintiffs “offer no

credible_evidence showing theuniform defect exists ags all ovens.” (R. 130 at 19-20

(emphasis in original).)fhe Court agrees. Plaintiffs have sbbwn that the critical issue of
whether the Ovens are defective is susceptibtdasswide proof—in other words, Plaintiffs
failed to show that “a classwide proceeding wéherate common answéand that the most

important question in this case damresolved in “one stroke¥Wal-Mart, 564 U.S. at 350.
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Even with de Richemond’s testimony, whicle tGourt has already excluded, Plaintiffs
have not provided evidence that shows thaaaswide proceeding wijlield a common answer
to the question of whether the Ovens are defectinstead, the evidence before the Court would
call for individualized inquiries.

There are two key problems with Plaintiffs’ eviden First, as described in detail above,
their engineering expert has admitted that hesdwt know what causes an Oven to fail during
self-cleaning and has admitted that two Ovens fahyor different reasons. If Plaintiffs had
identified a common cause—specifically, soatement of defectivdesign common to all
Ovens—then a class proceeding could resolvetiestion of whether the Ovens were defective
in one stroke. Without identifying a common saphowever, Plaintiffs cannot tie the Ovens
together in a way that facilitates the efficient resolution of the question of whether the Ovens
suffer from a defect. In other words, with@utommon cause, it is impossible to extrapolate
from a particular Oven’s failure duringleleaning to learn anything about all 2,000,000
Ovens. Consequently, the casewd devolve into individualizedhguiries. That Whirlpool has
shown that the Ovens have different desigiteluding design aspexthat de Richemond
admitted are materiak(g, fan speed)—further highlights theed for individualized inquiries.
Additionally, Whirlpool’s testingdata, including the UL 858 ttasg and the tdfg of IKEA
Nutid and Datid ovens, show that at least s@wens completed self-cleaning cycles without
incident and that at least some Ovens hadtnetmperature margins during self-cleaning. A

class proceeding makes little sense under the present circumstances.

41



Plaintiffs rely on a line of class action cageglving Whirlpool'sfront-loading washing
machines—namelRutler v. Sears, Roebuck & G@02 F.3d 359 (7th Cir. 20128 tler I),*°
Butler v. Sears, Roebuck & C@27 F.3d 796 (7th Cir. 2013Btler 1I), andin re Whirlpool
Corp Front-Loading Washer Prods. Liability Litig/i22 F.3d 838 (6th Cir. 2013)S€eR. 114 at
19-22 & n.8.) These cases dealt with an allefgsign defect in frontelading, high-efficiency
washing machines that causedldngrowth and unpleasant odorSee Butler,1702 F.3d at 361,
id. at 363 (explaining that the SixCircuit washing-machine litegion was “identical” with
respect to the mold claim).

In the front-loading washing machine cases, unlike the current case, Plaintiffs identified a
specific design issue common to all washing machimése class that caused the mold and odor
problem. As the court explainedButler II:

The claim in the mold class action is that because of the low

volume and temperature of the waite the front-loading machines

compared to its volume and teerpture in the traditional top-

loading machines, they don't clean themselves adequately and as a

result mold accumulates that emits bad odors.
727 F.3d at 798. The defendant claimed thatmanufacturer “made a number of design
modifications [to the washing machines purchasggutative class members], and as a result
different models are differently defectiveld. at 798. The defendant, however, “d[id] not
contend that any of the design changes elirathétte odor problem, only that they diminished
it.” 1d. Thus, although damages were likely toyacross the members of the class, the
common question of whether the “the machines [were] defective in permitting mold to

accumulate and generate noxious odors” waseible to classwide proof and a class action

was therefore efficientld. The finder of fact would simply need to focus on the design issue

5 The Supreme Court vacated this opinion and remandedfitrtber consideration in Iig of intervening Supreme
Court precedentSee Sears, Roebuck & Co. v. Bytle83 S. Ct. 2768 (2013). Upon remand, the Seventh Circuit
reinstated its judgment froButler I. See Butler v. Sears, Roebuck & Ci27 F.3d 796 (7th Cir. 20133 tler I1).
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Plaintiffs identified (the use dbw water volume and temperature) to generate a common answer
to a critical question in the litigation.

The Sixth Circuit front-loading washing machinase exhibits the efficiency of a class
action where the plaintiff identifies a particu@mmon design defect. In that case, the court
noted that “front-loading machines promote motdnildew more readilpecause of the lower
water levels used and the higher moisture cantethin the machines;ombined with reduced
ventilation.” Whirlpool, 722 F.3d at 847. Plaintiffs presed expert withesses who gave
opinions focused on the specific, common geslefect that caused the mold problesee id.
(noting the plaintiffs’ experts o explained that the washing mawts failed to self-clean).

One expert further explained that he examilaer-generation models of the washing machines
and found that that they stdbntained the defective design despite some design chabgesd.

at 854-55. Because plaintiffs identified and predi@vidence of a common design defect that
caused the mold problem, the court certified tlassbecause “proof in this case will produce a
common answer about whether the alleged desgdects in the [washing machines] proximately
caused mold or mildew to grow in the machinelsl”at 855. The class was cohesive and would
“prevail or fail in unison.” See idat 859 (quotingAmgen Inc. v. Conn. Ret. Plans & Tr. Funds
133 S. Ct. 1184, 1191 (20139).

Plaintiffs’ failure to identify a common defeat present a coherent theory as to what
causes an Oven to fail during self-cleaning (ind&aintiffs’ expert appearto simply shrug his
shoulders at the question of sation) distinguishes the current case from the front-loading
washing machine cases. Here, Plaintiffs @nés0 evidence as to the common cause of an

Oven'’s failure during self-cleamiy. Moreover, while Plaintiffs’>xgert attempts to tie all Ovens

16 pella Corp. v. Saltzmamnother case Plaintiffs cite, dealt with mghe design defect in windows that allowed
“water to seep behind the aluminum cladding” and cause wood rot. 606 F.3d 391, 392-93 (7th Cir. 2010) (per
curiam). It is therefore similar Butler.
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together because they share the Vision Il platfdrisiattempt falls flat because (1) he does not
know what causes failure duringfseleaning, let alone whatoaut the Vision Il platform in
particular causes failure durisglf-cleaning, and (2) he knows whhae Vision Il platform is at

a level of generality so high that he is effeely without knowledge of what makes the Ovens’
design similar,geeR. 212 at 101-02 (Q: “What is the Visidrplatform, sir?” A: “It's the basic
design for all of these ovens.” Q: “Can you log anore specific about what makes [the Ovens]
all the same, in your opinion?” ANo, | can't.”)). Thus, unliken the washing-machine cases, a
class-action proceeding will not allow a factfinderdsolve the critical question of whether the
Ovens are defective in one stroke. In other wowhile Plaintiffs present a superficial common
guestion of whether the Ovens are defective, tteegiot meet their burden to show that the
guestion will efficiently geneta a common answer that wiltive the litigation forward.See
Wal-Mart, 564 U.S. at 350. Additionally, Plaintiffs have not shown that they “suffered the same
injury.” McCaster 845 F.3d at 800 (quotation marks omitted) (quotel-Mart, 564 U.S.
349-50). Consequently, even with Richemond’s opinions, Plaifi¢ fail to carry their burden
with respect to commonality and predominanceti@alarly in light of their list of common
guestions,geeR. 114 at 22—-23), which turn on proof of a common defect.

A number of cases—including pd3titler cases—confirm the Court’s readingRudtler
and the need for the identification of a spediésign defect to tie a ad swath of consumer
products together in a class proceedingRdbinson v. General Electric Gdor example, the
court considered various alled common questions concerning the existence of a common
defect. SeeNo. 09-cv-11912, 2016 WL 1464983, at *5 (E.D. Mich. Apr., 14, 2016). The
plaintiffs argued that the common defe@s “inadequate safety mechanismkl’ at *3, *5.

The court concluded that the plaintiffs failedsatisfy the commonality requirement because,
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“[s]limply stated, there is no evidea that a single design flaw parting to safety mechanisms is
common across all of the mddén [the class].”ld. at *5. The plaintiffs had asserted a design
flaw “at the highest level ajenerality”—too high to preséa common issue susceptible to
classwide proof.See idat *6. The court further noted that\vhirlpool, “[the] plaintiffs
identified specific design diects that caused the allege@pensity to malfunction.’ld.
Additionally, theRobinsorcourt explained, “Th&Vhirlpool plaintiffs were able to tie their
generalized theory to an identifigart . . . that caused mold problems. Plaintiffs have not done
that here.”ld. (citation omitted).

In Mednick v. Precor, In¢gthe plaintiffs sought to certify a class of individuals who
purchased a Precor exercise machine withualt sensor heart rate monitor. No. 14 C 3624,
2016 WL 3213400, at *3 (N.D. llDune 10, 2016). Precor sold twedifferent machines—five
treadmills, eight elliptical machines, one adegtnotion trainer elliptical machine, and six
stationary bicycles—with a heart rate monitéd. at *1. The heart ta monitors were
manufactured by three different companitsk. Plaintiffs’ biomedical egineering expert tested
a single subject on the two plaintiffs’ personal treadmills and on one other model treddimill.
at *2. He opined that “motion @#fiact”—"the actual movemertf the user while exercising"—
could disrupt heart-rate measusmms on the Precor machindd. Precor’s expert tested
twenty-two individuals of varying ages, heightveights and cardio-phigdogies on all twenty
machines.ld. Precor’s expert found that the heate monitors on all machines functioned
properly, but “the rate of accuracy varied lwhea factors including the user’s physiology, the
machine being tested, the type and intensityq@fmotion, and the machais incorporated heart
rate system.”ld. at *3. He also critided the plaintiffs’ expert for testing only one person on

one heart rate system on only one type of ma&chatause the twenty Precor machines at issue
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used three different heart-rate monitoring systegach type of machine required different types
of movement, and individual users “have vaggsiology and physical attributes, and may grip
hand sensors and use exercise equipment differenty.”

TheMednickcourt first struck and excludedetiplaintiffs’ expert’s testimonySee idat
*5—6. The court then denied the pl#iis’ motion for class certificationld. at *8. The court
found there was too large a gapvibeen the existence of “mofa artifact” and the conclusion
that all twenty Precor machinase defective because the heart rate monitors were “unable to
compensate for [motion artifact] and prdeia reliable hearate reading.”ld. at *7. Further,
the court explained that the qties of whether the Precor machines were defective—at least on
the plaintiffs’ evidence—could ntte answered “for all membersthie putative class in a single
adjudication, but rather would require an indivalized inquiry into each user, each type of
machine and each heart rate system at isddedt *7.

The Seventh Circuit’s opinion in re Bridgestone/Firestone, Inalso shows that
certification is inappropriate iproduct-defect cases where the plaintiff has not tied together an
entire product line comprised of similar—but m¢ntical—products in way that facilitates a
“once-and-for-all decision” about the full lin@88 F.3d 1012, 1019 (7th Cir. 2002). In that
case, the court reversed the district court’ssienito certify two nationwide classes in a lawsuit
involving tires where there wesix trade names and “67 mastire speciftations” with
different safety featuresnd “failure modes.”ld. Plaintiffs in the current case have similarly
failed to provide the glue thablds all the class claim$See also Medni¢R016 WL 3213400,
at *7 (relying onBridgestong Johnson v. Harley-Davison Motor Co. Gr@85 F.R.D. 573, 579

(E.D. Cal. 2012) (finding “no common methodprbof to show whether there is a design
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defect” because, across the class of vehiclessae, there were “more than 130 configurations
and numerous factors affecting heat”).

In short, even with de Richemond'stigsny, Plaintiffs cannot satisfy the commonality
or predominance requirements. “Rule 23 duatsset forth a mere pleading standard’—and
Plaintiffs failure to show that &8y have suffered the same injury or that the key questions in this
case (even as Plaintiffs frame thesedR. 114 at 22—23)) can be resolved with common
evidence in a single stroke.

The Court further notes that Plaintiflsvidence outside of de Richemond’s testimony
does little to support their case fdass certification. While Plaintiffs cite their second expert,
the statistician Nozer Singpurwalfar an exceedingly vague frang of the alleged cause of the
self-cleaning defect—"a non-rolkudesign,” (R. 114 at 4)—Plaiffits explain that Singpurwalla
is a rebuttal expert against Whirlpool's expertsowvill assist the trier of fact in showing that
Whirlpool’s data is irrelevanot mathematically sound, and thtavbfuscates failure rates of
the Ovens. (R. 180, Pls.” Mem. Opp. Def. Motckxle Singpurwalla, 1.Plaintiffs make clear
that they do not proffer Singpurwalfto opine on the mechanicalfaéencies of the Ovens” and
that his report “focuses exclusiy on the flaws in the statisticaspects of Whirlpool's expert
reports.” (d. at 2.) In their briefs in support of sk certification, Plainfis cite Singpurwalla’s
report a single time, but fail ®xplain with any detail how higport constitutes evidence that
there is a single, inherent defécthe Ovens. (R. 14 at 4.) In short, Plaintiffs do not use
Singpurwalla’s opinion to affirmatively support thelass certification gument, and the Court
will not make Plaintiffs’ arguments for them. Singpurwalla’s rebuttal testimony, assuming it is

admissible, does not cure Plaif#i failure to identify an aspedaif design common to all Ovens.
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Plaintiffs other evidence of a commorfeld falls short in the absence of expert
engineering evidence. In a sectiof their reply briefPlaintiffs argue thathere is non-expert
evidence supporting the existenceaafommon defect. (R. 167 at 9.) They cite the anecdotal
evidence of an IKEA executive wisaid he was hesitant to use self-cleaning feature of the
Datid oven. (R. 167 at9.) While such evidengeadhaps bad PR for IKEA and Whirlpool, it is
not enough to tie all of the Ovens in the classttogre Similarly, the TSPs, particularly without
adequate expert engine®y testimony, are not enoud¢th make this case likButler. They
cannot replace expert evidence, and the TSPsayeted to specific issues and do not cover all
Ovens. Additionally, as explained above, while isgur SPs is consistent with the existence of
a common defect, they do not by themselves provide evidence tying every oven in the class
together, particularly in light of the UL 858 testing data (as well as other similar testing data)
showing some Ovens successfully complete deHdring. Plaintiffs dmot point to any other
evidence in this section of their reply reeescribing the non-expert evidence supporting the
existence of a common defect, nor do they pirsiny other evidence gefining the defect at
issue in their opening briefséeR. 114 at 3.) They have simgdhiled to provide evidence to tie
all of the ovens together in a way that will allthve finder of fact to determine in a single stroke
if the Ovens are defective. Plaintiffs, therefore, have failed to establish commonality and
predominance.

2. Typicality

Under Rule 23(a)(3), Plaintiffs must showétclaims or defenses of the representative
parties are typical of the claims or defenses efdlass.” Fed. R. Civ. R3(a)(3). To meet this
requirement, the class representzdi claims must “arise[] from the same event or practice or

course of conduct that gives risethe claims of other class member©shana v. Coca-Cola
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Co, 472 F.3d 506, 514 (7th Cir. 2006) (quotiRgsario v. Livaditis963 F.2d 1013, 1018 (7th
Cir. 1992));see also Muro v. Target Corh80 F.3d 485, 492 (7th Cir. 200®¢hneider2016
WL 7840218, at *7. Some factuaktinctions between the claspresentatives’ claims and
those of other class members does not defpataijty, but the represéatives’ claims must
“have the same essential characteristighaglaims of the class at largeAtreola v. Godinez
546 F.3d 788, 798 (7th Cir. 2008) (quoti@ghana 472 F.3d at 514). Typicality overlaps with
commonality. See Spano v. Boeing C633 F.3d 574, 586 (7th Cir. 2011).

Plaintiffs fail to demonstrate they meee ttypicality requirement for the same reasons
they fail to show complianceith the commonality and predominance requirements. By failing
to tie all the Ovens togetheiitlv sufficient evidence of a commaiefect, Plaintiffs cannot show
that their claims arise out tifie same event or course of conduct as all class menfbeess.
Retired Chi. Police Ass’n v. City of ChicagbF.3d 584, 597 (7th Cir. 1993) (“Because the
[plaintiff, the Retired Chicago Police Associatjpdoes not include individuals from all of the
fund groups and there is no indica that each of these groupas treated identically by the
City or by its respective fund, itdaims cannot be deemed typicélthe entire psposed class.”);
Robinson2016 WL 1464983, at *8 (“Plaintiffs’ typic& and commonality theory have the
same flaw: their general hypothesgot subject to common prooft [a class representative]
proved his own claim regarding his own model, that would not necessarily prove anyone else’s
claim.”); see also Deiter v. Microsoft Corpl36 F.3d 461, 466 (4th Cir. 2006) (explaining that
the “essence” of typicality is that the named mti#fis and the class members’ claims rise and

fall in unison)’

17 Because the Court has concluded that Plaintiffs Faileal to establish typicality and commonality, the Court
need not consider whether Plaintiffs/basatisfied numerosity (which Whirlpool does not challenge) or adequacy.
The Court notes, however, that “if [amead plaintiff's] claim is atypical, he is not likely to be an adequate
representative; his incentive to press issues impadahe other members of the class will be impairggdbinson
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C. Plaintiffs Are Not Entitled to Certification Under Rule 23(b)(2)

Plaintiffs Rule 23(b)(2) classéoth fail for failure to satisfiRule 23(a)’s requirements.
They also fail for a numbef additional reasons.

First, Plaintiffs’ Rule 23(b)(2) classes ansufficiently cohesive to warrant certification
under Rule 23(b)(2). The Rulegures that “the party opposingetitlass has acted or refused to
act on grounds that apply genlbrao the class, so thatrfal injunctive or corresponding
declaratory relief is appropriatespecting the class as a whol&&d. R. Civ. P. 23(b)(2). The
Rule “operates under the presumption that they@sts of the class members are cohesive and
homogenous such that the case will not depend joidiadtion of facts particular to any subset
of the class.”Lemon v. Int'| Union of Opetang Eng'rs, Local No. 139, AFL-CIQ16 F.3d
577, 580 (7th Cir. 2000%ee also Wal-Maytc564 U.S. at 360 (“The key tbe (b)(2) class is ‘the
indivisible nature of the injuntive or declaratoryemedy warranted—the notion that the conduct
is such that it can be enjoined or declared uflbenly as to all of the class members or as to

none of them.” (quoting Nagaredsypra at 132));Penn. Chriopractic Ass’n v. Blue Cross Blue
Shield Ass’n286 F.R.D. 355, 376—77 (N.D. lll. 2012). Beasa, as explained above, Plaintiffs
have failed to show how the Court could fetlof the Ovens defective based on classwide
proof—the class is insufficiently cohesive and depends on the adjudication of individual issues.
This is antithetical to the pat of Rule 23(b)(2), under whicft]he glue that makes a class

action efficient . . . is that the class memberaimk are so inherentlytertwined that injunctive
relief as to any would be injuncéwelief as to all.” Rubensteisypra at § 4:34.

Second, injunctive relief is inappropriate the entire class. Plaintiffs seek in the

alternative to their Rule 23(b)(8lass, two Rule 2B{(2) classes consiaty of “All individuals

v. Sheriff of Cook Ctyl67 F.3d 1155, 1157 (7th Cir. 1999¢ge also Murp580 F.3d at 493. Here, because
Plaintiffs have failed to present sufficient evidence of a common defect, Plaintiffs may notjbatade
representatives of all the class membetsy may have Ovens that suffer from a distinct defect or none at all.
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residing in the States identified in Exhibitvho purchased a Whirlpool Oven with a self-
cleaning mechanism” and “All individuals residimgthe States identified in Exhibit 1 who
purchased a Whirlpool Oven sold by IKEA wdlself-cleaning mechamns” (R. 114 at 9-10.)
They seek “injunctive relief § force Whirlpool to remedy the Defect and fully inform putative
class members and the public netyiag problems with the Ovens(R. 167 at 27 (citing a case
in which plaintiffs sought to remedy a falsgvartising campaign).Rule 23(b)(2) classes
require that the contemplated equitable rddef'appropriate respentj the class as a whole”
and “final.” Karman v. State Farm Mut. Auto Ins. C634 F.3d 883, 892 (7th Cir. 2011). Here,
Plaintiffs have failed to show that they canti'sfy the test for a remedy in equity” for the class
as awhole.ld. To be entitled to eqtable relief, a plaintiff mst show that he suffered
irreparable harm, that monetary damages areaequate remedy, that an equitable remedy is
warranted on the balance of the hardships tlaatithe public interestould be served by the
injunction. Id. Plaintiffs have not shown andrs#t show that monetary damages are
inadequate. Indeed, assuming Pifmare successful in this lawi, monetary relief would be
adequate, as it would compensBtaintiffs for the amount they overpaid for a product that
cannot perform one of its functios.Accordingly, certificabn under 23(b)(2) is not
appropriate.ld.; see also Medni¢gkk016 WL 3213400, at *8 (denyirmagrtification of a Rule
23(b)(2) class because the plaintiffs could saitsfy the test for a remedy in equity).
Plaintiffs—in spite of theiclear class definitions whidhclude all individuals in a
certain group of states who purchased arrQyR. 114 at 9-10)—appear later in their opening
brief to attempt to limit their Rule 23(b)(2) cta® individuals who haveot yet experienced a

self-cleaning failure, (R. 114 84—-35). Once again Plaintiffs have proven a moving target.

8 The Court further notes that Plaintiffs entire case is premised on the idea that neither they nor Whirlpool knows
how to fix the Defect. Because of this, the Court has difficulty seeing how injunctivienrelied be of much use.
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Even if the Court were to accepeir more limited class definition, Plaintiffs would violate the
principle that “class representatisggmust be part of the classchpossess the same interest and
suffer the same injury as the class membevgdl-Mart, 564 U.S. at 348—49 (quotation marks
omitted).

Consequently, the Court deniekintiffs’ motion for certification under Rule 23(b)(2).

D. Certification Under 23(c)(4) Is Not Warranted

As noted above, Rule 23(c)(drovides that “[w]hen@propriate, an action may be
brought or maintained as a class action witpeet to particulassues.” The only common
issues Plaintiffs identify in their briefs for which they seek certification under 23(c)(4) are
“whether the Ovens contain a defect in that the Ovens are prone to fail when the self-cleaning
cycle is used,” “whether the defect existed attime it left Defendant’s control” and “whether
Defendant concealed the defedrfr Plaintiffs and the proposed class.” (R. 114 at 34.) All of
these questions are predicated on the exasteha common defec#ccordingly, certifying
them would be inappropriate. Plaffgl motion under Rule 23(c)(4) is denied.

CONCLUSION
For the foregoing reasons, the Court grants Whirlpazdisbertmotion and denies

Plaintiffs’ motion for class certification.

DATED: May 9, 2017 E RE

JAE

AMY J. STUE

UnitedStatesDIStrict Court Judge
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