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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MICHAEL ROSALES,
Plaintiff,

No. 15-cv-06943
Judge John J. Tharp, Jr.

V.

WELTMAN, WEINBERG &
REIS CO., L.P.A,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

This lawsuit stems from a 2014 attempt by defendant, the law firm Weltman, Weinberg &
Reis, to collect a debt from the plaintiff, Medl Rosales. Weltman sued Rosales in Cook County
Circuit Court, but its action was dismissed witlejudice because it nam#te wrong creditor in
its complaint. Rosales then sued Weltman infgdmurt, charging that Weltman violated the Fair
Debt Collection Practices Act by filing the flawstte court lawsuit against him. Before the Court
now are both parties’ motions for summary jodgnt. The Court considers whether Weltman'’s
action was indeed an FDCPA violation, and whetWveltman can escape liability pursuant to 15
U.S.C. 8 1692k(c) because it made an uninteali good faith error dpite having procedures
reasonably adapted to prevent the error. For the reasons discussed below, the Court grants both
motions in part and denies them in part.

BACKGROUND

Plaintiff Michael Rosales, formerly an actidety service member, obtained a residential
loan from lender IMPAC Funding, secured by ¢usmdo, on which he defaulted in 2009. Agreed
Statement of Material Facts (ASMF) 1 3-5 (B¢ 118-2). The debt was charged off in 2010.

ASMF | 6. Enter Deutsche Ban&n alleged assignee of Rosalewrtgage and Green Tree
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Servicing LLC, the loan servicer, which retainefedeant Weltman to collect the defaulted debt.
ASMF 11 910. Weltman’s agreement with Green Tpevided that Green Tree would provide
accurate information regarding the debt, and purdoahat agreement, in November 2013, Green
Tree directed Weltman to sue Rosales on behalfrosacreditor, “Deutsche Bank National Trust
Company, as Trustee for Home EquityalncAsset-Backed Trust, Series INR@®6-3.” ASMF 19
11-13 (emphasis added). Over the next seweoalths, Weltman mailed letters to Rosales seeking
the amount of $49,730 drehalf of a creditor named “INDYMAC,” apparently another entity in
the chain of assignment. PSMF { 22124,

In February 2014, Kirsten Pepper, a Weltman lawyer, set to work on the complaint.
Pepper’s practice was toass produce complaints using mail-merge, a tool within Microsoft Word
that enables one to use data in a spreatighpepulate information throughout Word documeénts.
ASMF 1 49. The first version of the complaiRepper generated stated that Rosales owed
$95,453.84 tdDeutsche Bank National Trust Company, as Trustee and Supplemental Interest
Trustee for IndyMac MBS, Inc., Series INRS06-2B Assignee of IndyMac Bank, F.S.B.
misstating the amount of the debt by roughl90% and identifying the wrong creditor.

Notwithstanding these errors, the complaint was sent to Green Tree for verification and Green

1 Weltman disputes that this letter was sent on behalf of the wrong creditor, saying that
“the full name of the trust entity ImdyMac ABSInc., Home Equity Mortgage Loan Asset-Backed
Trust, Series INDS 2006*®ef.’s Respon. to Pl.’s Rule 56.1 Statement 23ECF No. 131).
This does little to clear up the confusion aghtrue creditor, as Weltman ultimately claims that
the correct creditor iBeutsche Bank National Trust Company, as Trustee for Home Equity Loan
Asset-Backed Trust, Series INDS 200®&t.’s Statement of Material Facts (DSMF) § 15 (ECF
No. 115). In any event, Rosales does not athae Weltman’spre-complaint correspondence
violated the FDCPA.

2 SeeMicrosoft Support, “Use mail merge for budknail, letters, labels, and envelopes”
available at https://support.microsoft.com/en-us/offlase-mail-merge-for-bulk-email-letters-
labels-and-envelopes-f488&h-b849-4c11-9cff-932c49474705

2



Tree approved the draft. PSMF {2B-Pl.’'s Ex. E WWRO004 (ECF No. 115. Pepper apparently
caught the error in the amount of the debt, haxeand drafted another complaint for the amount
of $49,730 on behalf of the same 2006-2B trust. Sheagnt the complaint to Green Tree for
verification, and Green Tree again approved the complalaespite the fact that Weltman had still
named the wrong creditor. DSMF § 27-28. Detantd acknowledge that they do not know how
Pepper entered the wrong trust name when she created the complaint. ASMF { 42. Weltman filed
the erroneous complaint against RosalesarCincuit Court of Cook County on October 17, 2014.
ASMF 1 23.

When Rosales was served with the complaiatiecognized that the lawsuit had something
to do with the condo loan hedhdefaulted on years earlier. DSMR38. He hired a lawyer who
recognized that Trust 2006-2B, an entity thatually exists and has sued other debtors, was
incorrectlynamed as the creditor in the “verified complaint” filed by Weltman. PSMF {{ 3-4, 20.
On January 15, 2015, Rosales filed a motion smndis the state court action. PSMF 5. Two
months later, Weltman had still not determirtled identity of the correct creditor. ASMF 1 40.
The firm never sought to withdraw the complamdr did it file an amended complaint to correct
the erroneous identification of the trust creditor. ASMF § 57. Therefore, on April 16, 2015, the
Cook County Circuit Court granted Rosales’ rantiand dismissed the action with prejudice,
finding that “Deutsche Bank is not the purported holder of the disputed note.” ASMF 9 36.

Rosales then filed this action bringing EBA and state law claims against the 2006-3
trust, the 2006-2B trust, and Weltman. The Galismissed the claims against the trusts and
dismissed the state law claims against Weltiwaile allowing the FDCPA claims to proceed.
Mem. Opinion and Order 1 (ECF No. 48). The opeeacomplaint alleges that Weltman violated

15 U.S.C. 81692e (prohibiting “false, deceptive, asleading” representatioms connection with
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the collection of any debt), 8 1692f (barringnfair or unconscionable” collection practiceshd
the Servicemember’s Civil Relief AdVeltman asserts the bona-fide error defense available under
§ 1692k(c).

DISCUSSION

The FDCPA governs the conduct of debt eclbrs such as Weltman. ASMF | 8. Its
purpose is to protect debtors “from unscrupulousectilrs, regardless of the validity of the debt.”
Mace v. Van Ru Credit Corgl09 F.3d 338, 341 (7th Cir. 1991R)is “a strict liability statute, and
debt collectors whose conduct falls short of réguirements are liable irrespective of their
intentions.” Ruth v. Triumph Partnership$77 F.3d 790, 805 (7th Cir. 2009). The FDCPA
relegates questions of a dediant’s intent to the “bontde error” defense, wherein the defendant
bears the burden to show thatcommitted an unintentionafjood faith error despite having
procedures reasonably adapted to prevent that error. 15 U.S.C. § 1692k(c).

When ruling on a motion for summary judgmehg Court examines whether there is any
genuine dispute as to any mateféadt such that the movant isteéled to judgment as a matter of
law. Fed. R. Civ. Proc. 56(a). This standard resamchanged when the parties both file motions
for summary judgment; the Court “construes all inferences in favibearty against whom the
motion under consideration is mad€remation Sog of lllinois, Inc. v. Int'| Brotherhood of
Teamsters Local 72869 F.3d 610, 616 (7th Cir. 2016).

The Court first examines whether Rosd@s met his burden on summary judgment to
show that Weltman violated the FDCPA, and finds that plaintiff has established, through
undisputed evidence, a violation of § 1692e rfbgrany misrepresentation in communications

with a debtor). Further, Weltmas not entitled to a bona fiderror defense, because it cannot



establish that the error was unintentional, nat tits procedures were reasonably adapted to
prevent the error.

l. Weltman violated 15 U.S.C. § 1692e when it sued on behalf of an entity to
which Rosales owed nothing.

The FDCPA proscribes “any false, deceptige misleading representation or means in
connection with the collection of any debt. US5.C. § 1692e. The conduct covered by 8 1692e
includes litigation activityn lawsuits against debtorSee Marquez v. Weinstein, Pinson, & Riley,
P.S.,836 F.3d 808, 811-812 (7th Cir. 2016)r. Rosales argues that Weltman violated three
provisions of this section. He contends th&eltman violated § 1692e(2)(A) by falsely
representing “the character, amount, or legal stabfidir. Rosale’s debt when it sued him on
behalf of a creditor who had no right tolleot, and 8 1692e(2)(B) because Weltman falsely
represented that the 20@&- trust was entitled to compensation such as attorneys’ fees and costs
Further, he claims th&Veltman violated § 1692e(5) by “thtea[ing]... action that cannot legally
be taken,” becaugbe 2006-2B trust had no right to sue Mr. Rosales.

To determine whether a statemenfase or misleading under the FDCPAhe Court
applies an objective standard that a¥ksw an unsophisticated consumer would perceive the
statement.’Marquez 836 F.3d at 812The unsophisticated consumer may be uninformed, naive,
and trusting, but is not a dimwit, has rudirteey knowledge about thinancial world and is

capable of making logical deductions and inferencesX v. CDA, Ltd.689 F.3d 818, 822 (7th

3 The Seventh Circuit has held that a statetmewen if incorrect, is not “false” under
8§ 1692e unless it would confusen unsophisticated consuméNahl v. Midland Credit
Management, Inc556 F.3d 643, 646 (7th Cir. 2009) (rejecting argument that a false statement
need not be misleading to support liability undé682e). Under this holding, it appears that there
is no material distinction between a statement thatfalse” under § 1962e and one that is
“misleading,” despite the statute’s usdlod terms in the alternative.
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Cir. 2012).To apply this standard, tf&eventh Circuit has “categoed § 1692e cases into three
groups. The first category consists of casegreitthe challenged language is obviously not
misleading and no extrinsic evidence is requitedemonstrate that a reasonable unsophisticated
consumer would not be misled. The second cayegoludes those cases where the debt collection
language is not deceptive or misleading on its fagecould be construed so as to be confusing
or misleading to the unsophistied consumer. . . The finaltegory of cases involves language
that is plainly false, deceptive, or misleadingg gherefore requires nalditional evidence for the
plaintiff to succeed on her claimJohnson v. Enhanced Recovery Co., LB&1 F.3d 975, 982-

83 (7th Cir. 2020) (internal citations omitted).

Rosales contends that, since the Calemied Weltman’s motion to dismiss ahdld
Rosales had sufficiently allegea 81692e violation, the outcome is now foreordained at the
summary judgment stagmder “the law of the casePl.’s Mot. for Sum. J. 112 (ECF No. 118-

1). But that is not necessarily so. On a motion to dismiss, the Court assumes the truth of the facts
alleged in the complaint; the Court’s evaluation of the same issue on summary judgment depends
on what evidence the parties adduce to provatwhppened and whether that evidence creates
any material fact disputes that must be resolved by a$age.g, Johnson961 F.3d at 981-82

& n.1 (7th Cir. 2020) (affirming both the denial afmotion to dismiss a § 1692e claim and the
grant of summary judgment for the defendant catlesthere debtor failed to adduce evidence to
support claim). Given the procedural posture when the Court made that statement, where the task
was to weigh the plausibility of the claim basedassumed facts rather than whether a genuine
dispute of material fact exists, it remains neagstaexamine whether the facts demonstrate a

§ 1692e violation such that no reasonable jury could find otherwise.



The parties do not dispute that Weltman narniedwrong creditor in its lawsuit against
Rosales. ASMF 1 25. In the state court case i filed a complaint seeking a judgment of
$49,730 for a plaintiff to whom Rosales owed nothidgPlaintiff contends that “there can be n
guestion that the unsophisticated consumer wounttithis misleading and deceptive” and thus no
extrinsic evidence, such as consumer surveysdgssary to demonstrate that the errant lawsuit
is an FDCPA violationPl.’s Mot. for Sum. J. 14e further argues that the violation is material,
since an unsophisticated consurfared with a lawsuit from the wrong creditor could have paid
the wrong creditor or been subject to a judgmettié¢same, meaning that he would be out almost
$50,000 dollars while still owing the entire debt to the actual credtitomt 14-15.

Defendant responds that Rosales was naedhisie could not havieeen confused about
the state court pleadings because it is undisphiEtche recognized the lawsuit had something to
do with his defaulted condo lodbef.’s Mot. Sum. J. & (ECF No. 114). Weltman also maintains
that a two-character error in a 95-chagad¢tust name is trifing and immaterifllef.’s Response
at 1 (ECF No. 130). Finally, Weltman argubat Rosales has not met his burden on summary
judgment because he has not produced extrinsderse that this two-character error would
materially mislead the prototypical unsophisticated consumer.

The Court agrees with Rosales théltman’scomplaint on behalf of a wrongly-named
but extant creditorfalls into the class of statements that are “plainly false, deceptive, or
misleading,” Johnson 961 F.3d at 983, anttould well confuse a substantial numbesf
unsophisticated consumeWilliams v. OSI Educ. Servs., In60Q5 F.3d 675, 678 (7th Cir. 2007).
The most likely conclusion amsophisticated consumer could reach upon receiving a complaint
brought by Deutsche Bank National Trust Compamag Trustee and Supplemental Interest

Trustee for IndyMac MBS, Inc., Series INDS 2006-2B Assignee of IndyMac Ba8kB. Trust”
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was that that entity-the named plaintif~was asserting that the unsophisticated consumer owed
a debt to it. Nothing on the face of the complawould suggest to an unsophisticated consumer
that the plaintiff had been named in error or thatiilat specified was actually owed to a different
trust.

Weltman argues that the allorfgattached to the complaintlisting the 2006-3 trust as
owner of the note-resolves this confusion for the unsophistérl consumer. The Court disagrees.
Even the Weltman lawyer handling the accosaging the 2006-3 trust named on the allonge, did
not think the allonge resolved the identity oé tinue creditor. The first sign that identifying the
creditor was not simply a matter of flipping to theecuments attached to the complaint was Kirsten
Pepper’s statememd her colleagues in Jamya2015, after the suit had been filed, that the loan
had “a tenuous chain of title thatlMmost certainly be challengedPl.’s Resp. to Def.’s Mot. for
Sum. J 3-4 (ECF No. 132). Then in March 201Bhew faced with Rosales’ motion to dismiss
based on the 200BB trust’s lack of standing, Weltmatid not just check the allongeealize its
error, and amend its complaitdt nhame the 2006-3 trust aaintiff. Instead, Pepper sought
clarification from Green Tree, noting thatetlblank endorsement to the 2006-3 trust made
ownership‘nebulous” and “messy;” that her effdo amend the complaint was $tuated by her
inability to “determine who you arersgcing the contract for.” ASMF { 47t the allonge naming
the 2006-3 trust did not make the 2006-3 trust’s ownership obvictne tdebt collecr’'s own

lawyer, there seems little reasonlelieve that it would havdone so for an unsophisticated

4 An “allonge” is an attachment to a gwtiable instrument used for subsequent
endorsements of the instrume®ee generalllack’s Law Dictionary (9th ed. 2009). Tladonge
includes two pages with three undated indorseserfl) an indorsement from IMPAC Lending
Group, Rosales’ originating lender, to IndyMac Bank, F.S.B.; (2) an indonddroen IndyMac
Bank, F.S.B., to the 2006-3 Trust; and (3) a blank indorsement executed by the 2006-3 Trust.
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consumer. An unsophisticated consumer mayehaudimentary knowldge of the financial
world,” Lox, 689 F.3d at 822hut he is not expected to hamere knowledge than the lawyer
litigating a collection suit against him. Thus, evitie unsophisticated consumer were to realize
something was amiss with the identity of the @wedsuing him, the record demonstrates it is
highly unlikely that consumer would have beeteab identify the correct creditor by examining
the allonge or other documents attached to the pleadings.

Weltman also emphasizes that the trust names are long and complex, and the error was one
of a mere two charactetdyut instead of absolving the firm, this argument serves to highlight why
this error was the sort that is materially lméling to the unsophisticated consumer. Those two
characters are more consequential t&itman would have the Court believ¢he erroneous
trust designation refers to ahet actual, existing trust entityThe error is not one that is easily
discernable on its face, and thexa substantial risk that an wphisticated consumer would have
proceeded with the lawsuit and unwittingly exposed himself to a judgment of almost $50,000 to a
trust to whom he owed nothin§ee, e.gGreen v. Monarch Recovery Management,, INo. 13

CV 418, 2015 WL 4599480, *5 (S.D. Ind. July 29, 2015) (misidentification of creditor was

® The parties agree that the only difference leetwthe erroneous and correct entity names
is the numeric designation of the trusts: “28’ (the incorrect designation) and “2036 (the
correct designation). Agreed Rule 56.1 Statement, ECF No. 118-2, at 1 26.

® Weltman appears to dispute the existe of the 2006-2B trust by claiming the record
does not establish it. Def.’s Resp. to PRale 56.1 Statement 11 (ECF No. 131). Weltman’s
“dispute” is startling. The 2008B trust appeared as a defendarthis lawsuit and successfully
moved to dismiss the action against it. One wdhink that non-existence would have been an
excellent argument for a motion to dismiss, but the 2006-2B trust did not assert its non-existence,
nor did the Court dismiss the suit against it on that b&silhe Trusts’ Mot. to Dismiss 15 (ECF
No. 37) and Mem. Op., ECF No. 48, at 3-4. T@urt can certainly take judicial notice of the
appearance of parties in this casea source “whose accuracyeat reasonably be questioned.”
Fed. R. Evid. 201(b).
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misleading on its face and no extrinsic evidencenegsired to establish “what is already plainly
obvious[.]"). Cf. Steffek v. Client Services, In848 F.3d 761, 765-66 (7th Cir. 2020) (holding
failure to identify current creditor to create a facial lack of clarity as a matter of law in context of
a claim under § 1692g(a)(2)).

Weltman’s argument that Rosales was cmtfused because he recognized that this debt
had something to do with his loan is off-ttrark. Whether Rosales was actually confused by the
misidentification of the creditor is largely irrelvt to whether the complaint was misleading. The
unsophisticated consumer standard is objectia# subjective; violabns of the FDCPA are
measured not by the degree of actual confusiohby the risk of confusion on the part of
unsophisticated consumeahl v. Midland Credit Mgmt., Inc243 F.R.D. 291, 298 (N.D. IlI.
2007) (“The test, however, is not whether thdividual who received the letter was misled, but
whether an unsophisticated consumer wouldnided by the representations made by the debt
collector. . . As such, a subjective inquiry into [the detx] confusion or clarity is irrelevant.”).
See alspe.g, Frank v. AutovestLLC 961 F.3d 1185, 1189 (D.C. Cir. 2020) (under FDCPA, a
plaintiff need not prove that she was actuallypfased, only that an unsophisticated consumer

would be)®

’ “Evidence of actual confusion on the partaoplaintiff may provide some extrinsic
evidence to support the proposition that the hypothetical unsophisticated consumer would be
confused. However, evidence that an individual plaintiff was or was not confused by the letter is
not determinative as to whether an aqpisisticated consumer would be confuseBllarek v.
Encore Receivable Mgmt., In@44 F.R.D. 525, 531 (E.D. Wis. 2007).

8 By contrast, the standing inquiry for an FDCPA claim is asethe debtor’s subjective
understanding of an alleggdmisleading communicatiomAutovest 961 F.3d at 1189. Here,
however, there is no challenge to Rosalet@sding because even assuming that he was never
deceived by the erroneous complaint, he incucmttrete damages as auk of having to hire
an attorney to litigate the case to dismissal.
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What is moreRosales’ suspicion that the lawsuit lsmething to do with his condo loan
actually confirms the riskWeltman’s lawsuitposed to the unsophisticated consumer. An
unsophisticated consumer is unlikely to recogthieeprecise designation of the trust to whom his
debt has been assigned. A consumer, sued alelt &e recognizes, and not thinking to question
whether the right creditor is suing (as an unssgdated consumer likely would not), might not
feel confusion about the debt upon being servedccttimplaint. That is exactly the problem. The
relevant confusion would occur later, if after paya judgment to the wrong creditor, the actual
creditor came seeking paymeRar from absolving Weltman, Rosales’ recognition of the debt
demonstrates the danger to the unsophisticatedutner: they would not think to inquire into
which of various entities in a chain of assignin@n least one of which has a 95-character name)
he actually owes the debt. Instead, it is likéigt the unsophisticated consumer would end up
“paying or acknowledging hidebt” to the wrong creditdnstead of hiring a lawyer, as Weltman
says Rosales should have done heed.’s Mot. Sum. J. at 9.

This danger of paying the wrong creditor also gsthe misrepresentation material in that
“it had the ability to influeace a consumer’s decisior.bx, 689 at 826. Weltman asserts that had
Rosales paid the 2006-2B trust, the money @wdwdve eventually found its way to the right
creditor.Def.’s Replyat 4-5 (ECF No. 136). But the Court has no basis on which to infer that what
Weltman dismisses as a “doomsday scenawould not come to pass, because Weltman’s
argument for dismissing such a scenario rests on no evidence whatkbe®kintiff has carried
his burden to show that Weltman sought judgnmenbehalf of the wrong creditor. He need not
go further and prove a negative: thatwreng creditor wouldn’t havpaid the funds to the correct

one.
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Defendant leans heavily diarkette v. HSBC Bank, USA, N.2018 WL 1695368 (N.D.
lIl. 2018). That case dealt with, among other things, a law firm’s allegisdepresentation of a
creditor’'s name that is similarly as longdacomplex as the trust name in this cd$e foreclosure
lawsuit in that case name#iSBC Bank USA, National Association, as Trustee for SG Mortgage
Securities Trust... Trust 206lBREL” insead of the longer form of the trust name, which included
“Trust 2006FRE1, Asset-Backed Certificates, Series 266%=1[.]” Id. at *6. The Court in that
case held that this misnomer, “at best a hypehnical violation,” did notiolate § 1692dld. That
decision hinged on the fact that the plaintiff didt “make clear what they would have done
differently if the complaint... had contained the cect name of the trustId. The alleged
violation in that case was not that the debtestitirs had named the wrong creditor, it was that
they had used a technically imprecise designdbtiorthe correct one. As such, the error did not
pose a substantial risk that the debtor would paywiong entity; there was only one entity to pay.
Mr. Rosales presses an altogether different cleene: Weltman’s erroresulted in a lawsuit on
behalf of an incorrect, yet existing and distinct entity.

The court thus finds that no genuine dispute of material fact exists as to Wiethraan’s
suit on behalf of the wrong creditorolated § 1692e(2)(A) (misrepresentitifpe character,
amount, or legal status”) of a debt, § 1692e(2)(B) (falsely representing “compensation which may
be lawfully received by any debt collector”) a®d 692e(5) (taking action “that cannot be legally
be taken”)? It remains, however, to address whethertiah’s violation should be excused as a

“pbona fide” error.

® Having found that Weltman violated § 1692eg tbourt declines to reach the issue of
Weltman’s liability under § 1692f. No additional damagesild flow from a finding that Weltman
also violated § 1692f of the FDCPA;is merely an alternative legal theory offered in support of
12



1. Weltman is not entitled to the bona-fide error defense.

A debt collector may avoid liability undéhe bona fide error defense by provihgy a
preponderance of the evidence that (1) the violatias unintentional, resulting from a “bona fide
error,” and (2) that error occurred “Aaithstanding the maintenance of procedures reasonably
adapted to avoid any duerror.” Turner v. J.V.D.B. & Assocs., In@30 F.3d 991, 9996 (7th
Cir. 2003) (internal quotation omitteth) Only mistakes of fact, not law, are subject to the bona
fide error defenselerman v. CarlisleMcNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 587
(2010).

As for the first element, Defendant maintains tteahaming of the wrong trust as plaintiff
was simply a typo. Def.’s Mot. Sum. J.-18 (ECF. No. 114). But dendant has produced no
evidence that shows this was simply an errant keystroke, and indeed they admit that they are

“uncertain” as to how the wrong entity came to be named as plaintiff. ASMF { 15. Weltman’s

Rosales’ clainthat he was sued by a creditor to whonmoled nothing. While it is difficult to
posit that a claim thas “false, deceptive, or misleading” under 8 1692e wouldasat qualify as
“unfair or unconscionable” under § 1692fe Court sees little profit in exploring an alternate route
to FDCPA liability, especially one ¢hSeventh Circuihas described das vague as they come.”
Beler v. Blatt, Hasenmiller, Leibsker & Moore LI €30 F.3d 470, 474 (7th Cir. 2007).

10 Because bona fide error is an affirmative defense, the debt collector bears the burden of
proving the elements of the defense.

11 As Judge Bucklo noted iNovak v. Monarch Recovery Mgn235 F. Supp. 3d 1039,
1041 n.3 (N.D. lll. 2016), “Jn some cases, the Seventh Circuit has further broken down the two
prongs articulated ifiurnerinto three prongs, severing the qimsof the defendant's intent from
the question of whether the violation resulted from a bona fide &eer.e.gKort v. Diversified
Collection Services, Inc394 F.3d 530, 537 (7th Cir. 2005) (citidgnkins v. Heintz124 F.3d
824, 834 (7th Cir. 1997)).” IKort, the panel indicated that a bona fide error is one made in good
faith. 394 F.3d at 538. If there is a distinctimetween unintentional errors and good faith errors,
however, it is too subtle to matter in this case.
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contention that the lawyer working orogales’ account did, in fact, just make some unfortunate
keystrokes, or perhaps a copy-and-paste errenvittmail-merged its mass-produced complaints
is sheer speculation, devoid of evidentiary support.

Weltman’s speculation, moreover, is undermined by the evidence that, even after Rosales
filed his motion to dismiss, Weltman spent mortilying to figure out the identity of the correct
creditor and never did (had it done so, presumélbipuld have sought to amend its complaint).
ASMF | 47-48. The evidence adduced shows thdtrivéde attorney Kirsten Pepper was confused
about the status of the debshe did not resolve the ownership issue simply by reviewing the file
and noticing a typoRather, she examined the documentthe file and found them “nebulous”
and “messy.” ASMF | 47. Pepperonfusior—which Weltman never addresseniilitates
against the notion that Weltman’s naming & tirong plaintiff was a mere scrivener’s error

That doesn’'tnecessarily mean that the error watemtional, of cours; given Peppé&s
communications seeking more information from @réeee, one might reasonably infer that she
simply made a good faith mistake in identifying foroper creditor. On the other hand, one might
infer that Pepper thought that it was unlikely to matter if the wrong trust was named or that the
chain of assignment was tenuous, since debtondafgs are typically unrepresented by counsel
and often lose on default judgmemtsThis is little more than speculatierbut the point is that
Weltman has not shown by a preponderance @fethdence that its error was a mere innocent

clerical mistake. And while it may seem a sblesinference that thenistake was unintentional

12 SeeComment | mproving Relief from Abixe Debt Collection Practiced27 Harv. L.
Rev. 1447, 1449 (2014)Empirical evidenceshows that many debt buyers using a high volume
of lawsuits as a component of their recovematsgy rely heavily on the assumption that
consumers often fail to show up to contest the case; this assumption is largely valid.”).
14



and bona fide, the court draws inferences in favor of themorant in adjudicating Defendant’s
motion for summary judgment. On the evidemailuced, a reasonable jury could find that the
error was not merely an innocent clerical erfs.such, the Court denies Weltman’s motion for
summary judgment as to its bofide error defense becausecé@nnot show that the error was
unintentional or bona fide.

The Court finds, however, th&faintiff's motion should be granted. Even\Weltman’s
account of a mail-merge gone wrong were itegt] no reasonable jury could find thakltman’s
procedures were reasonably adapted to prevent it from suing on behalf of the wrong plaintiff. Such
procedures must “have mechanical or other saghlar orderly steps to avoid mistakeketman
559 U.S. at 587 (internal quotation marks omittéd)thinly specified policy, allegedly barring
some action but saying nothiadpout what action to take” ot an adequate procedure under §
1692k(c).Leeb v. Nationwide Credit CorB06 F.3d 895, 900 (7th Cir. 2015).

Weltman developed a procedure for auditiognplaints before filing, but that procedure
was not developed until several montfter Weltman sued Rosales. PSMF { \Meltman’s
corporate deponent likewise testified that its apddicedure was developed after the filing of the
complaint, and states that it would not happled to the lawyer who ppared the complaint in
any eventPl.’s Reply at 16 (EENo. 137). Thus, while Weltmanwsoped procedures to prevent
this type of error, it did so only after it hadlated the FDCPA with respect to Rosales, and thus
those procedures cannot provide the basis for Weltman’'s § 1692k(c) defense.

Weltman does not dispute that the audit pgtiogt-dates the FDCPA violation, but instead
points to “standard operating procedures” d lmaplace before the events in questidaf.’s Resp.
to Pl.’s Mot. for Sum. J. 14 (ECF No. 134). Weltman’s invocation of thoseig®laguely states

that “Weltman has standard operating proceslwrhich govern complaint preparation ditidg
15



of lawsuits in Illinois” Id. Further, Weltman asserts, with@utpplying a citation to the record,
that “complaints are reviewed multiple times by Weltman attorneys or legal]staéf.’s Resp.
at 17 (ECF No. 130)rhis is the sort of “thinly specifee‘policy,” allegedly barring some action
but saying nthing about what action to take” thie Seventh Circuit has rejectéeeh 806 F.3d
at 900 (holding that debt collector’s policy agasending letters to consumers who had lodged a
dispute was not enough to invoke the bona fideretefense for sending such unlawful letters).

That leavedVeltman’s argument that it reasonably relied on its client to provide accurate
information and verify the state complaint before §liwweltman sent the complaint to its client
twice before filing the state lawsuit againstsles. PSMF 1 26-28. They contend that this
practice is a policy or procedure sufficient to invttke bona-fide error defense. There are at leaset
two problems with this argument. First, Weltmadmits that it had everything it needed to
correctly file suit against Rosales when its mliéirst sent the placement file, and before the
complaint was drafted. ASMF { 39. Thttse error was Weltman’s, not the creditor’s; it occurred
independently of Wleman’s reliance on its client to provideccurate information. Based on the
record, and even assuming that Peppelentification of the creditor as the 2006-2B trust was a
typo, Weltman had no procedures at all iagel to catch that sort of human error.

Second, Weltmahad notice that its client’s verification process was unrelidblgtman
twice sent the complaint to Green Tree forifi@ation, and both times the client returned a
“verified complaint”despite major errors. The first time, Green Tree verified a complaint seeking
nearly twice the amount that Rosales is alle¢® have owed. PSMF § 26-27. The second
complaint was verified despite naming a credidro appears nowhere in the loan documents.
While the fact that an error occurrédes not, standing alone, establish thaltiven’s procedures

were inadequate (if that were the standard, thenddvbe no point to a bona fide error defense),
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the fact that it missed errors on separate occasigygests that Green Treg&rification does not
constitute a process reasonably adapted to preremrror in identifying the wrong creditor.
Reliance on a creditor’s information can support a bona fide error defense, but that reliance must
be reasonablé&See Hyman v. Tat862 F.3d 965, 967-69 (finding that reliance on creditor was
reasonable where creditor had a demonstratstdry of reliably preventing the forwarding of
accounts in bankruptcyfnd given Weltman’s confusioabout the owner of the debt, when it
concedes it had all the information it needed fitselient, it is also unreasonable for a lawyer to

rely on a client’s verification of errors for which the lawyer is resgua for creating.

Finally, though Rosales appears to abandon the issue in his motion for summary judgment,
he also alleged that Weltman violated the Servicemembers’ Civil Relief Act because Rosales was
an active duty military member, anideltman failed to recognizéhat status and apply a lower
interest rateThe Court grants Weltman’s motion as to its bfida error defense to this violation.
Checkirg a debtor’s military status against a Depent of Defense database, as Weltman did
here, ASMF 9§ 53-55, is a procedure reasonably adapted to guard against SCRA violations.

* * *

For the foregoing reasons, the Court grants Rosales’ motion as to hise&cl&ias, grants
it as to Weltman’s 8§ 1692k(c) defense to the FBCRims, but denies the motion as to the defense
to the Servicemember’s Civil Relief Act (SCRé&laims. The Court denies Weltman’s motion for
summary judement except as to its § 1692k(c) defanstne Servicemember’s Civil Relief Act

claims.

Date:November 12, 2020 YA // (/

John J. Tharp, Jr.
United States District Judge
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