Alvarado v. US Bank N.A, Doc. 33

IN THE UNTIED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HANS ALVARADO, )
)
Haintiff, )
)
v. )
) No.15CV 07111
U.S. BANK NATIONAL ASSOCIATION, as )
Trustee, Successor in interest to Bahldmerica, ) Hon. Marvin E. Aspen
National Association, as Uistee, successor by )
merger to LaSalle Bank National Association, )
as Trustee for Morgan Stanley Loan Trust )
2006-5AR, Mortgage Pass-Through Certificates, )
Series2006-5AR, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Hans Alvarado (“Avarado”) has filed a four-cousbmplaint against U.S. Bank
National Association (“U.S. Bank”) alleging aolation of the lllinois Consumer Fraud and
Deceptive Business Practices AGCFDPA”), breach of contract, promissory estoppel, and
breach of the implied covenant of good faith arnddaaling in relation to Alvarado’s attempt to
modify his loan agreement with U.S. Bank.foreclosure action between U.S. Bank and
Alvarado is currently pending inate court in Cook County, lllinoisGiven the existence of the
state court proceedings, U.S. Bank hkesifa motion for stay pursuant to tBelorado River
abstention doctrine. For the following reasoms grant U.S. Bank’s motion to stay these
proceedings pending resolution of parafiedbceedings in the state court.

BACKGROUND
The following facts are taken from the comptaand are assumed to be true for purposes

of this motion. Alvarado holds a mortgagetos home, and U.S. Bank is the successor in
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interest currently acting as ttes. (Compl. (Dkt. No. 1) Imdduction.) Alvarado fell behind on
his mortgage payments and defaulted on thegage in May 2008, though not before initiating
contact with U.S. Bank to modify his loan pagmts pursuant to the federal Home Affordable
Modification Program (“HAMP”). [d. 11 46—47.) Subsequently, in 2009 and 2010 Alvarado
participated in two trial period plans, in whibk made reduced monthly payments in order to
secure a permanent modification of his loaldl. {f 72-99.) Alvarado was offered two modified
plans that he deemed infeasible beedus could not afford the payment&d. ({1 59, 69.) At
the end of the first trial perioéllvarado was denied a permanemtdification due to his failure
to respond to an information packet,iethhe claims he never receivedd. (f 74.) Alvarado
was also denied a permanent modification aftersecond trial period due to failure to respond
to a letter regarding chges in his income.ld. 11 98-99.) Ultimately, rather than receiving a
permanent modification, Alvarado was offered tharde to restart the trial program for a third
time. (d. ¥ 100.)

Alvarado brings four claims: (1) efation of the ICFDPA, 815 ILCS § 5@4 seq;
(2) breach of contract undelitiois state law by U.S. Bank and fisedecessors; (3) promissory
estoppel under lllinois state law based on Aldata reliance on promises of loan modification
made by U.S. Bank and its predecessors; andréach of the implied covenant of good faith
and fair dealing, which is present in all cootsa including that whit was allegedly formed
through U.S. Bank’s initiation of trial period plans.

As the basis for its motion to stay, U.S. Baitks to the existenas a concurrent action
pending in the lllinois state court. (M@&tay (Dkt. No. 14) § 1.) On August 19, 2008,
U.S. Bank’s predecessor in interest filed aébosure action against Alvarado in the Circuit

Court of Cook County. (Mem. (Dkt. No. 1519) Four years later, on September 28, 2012,



Alvarado filed counterclaims in the statsuct action, which were amended on August 24, 2014.
(Compl. 1 104.)

Alvarado’s counterclaims in the state coudqaeding included the same four counts that
are raised in the instant complaint: violatmfrthe ICFDPA, breach of contract, promissory
estoppel, and breach of the implied covenargoafd faith and fair dealing. (Mem. § 3.) All
counterclaims were raisedlsly against U.S. Bank, and &iovember 19, 2014, the state court
granted U.S. Bank’s motion for summary judgmentoathe breach of contract and breach of the
implied covenant of good faith and fair dealing claimsl. { 4.) On August 12, 2015, one day
prior to filing the instant action, Alvarado voliamily dismissed his remaining counterclaims
(violation of the ICFDPA and promisgoestoppel) in state courtld( § 4.) U.S. Bank’s
foreclosure action against Alvaradcacigrently pending irstate court.

ANALYSIS

Under theColorado Riverdoctrine, a district court mastay an action when there is a
concurrent, parallel stator federal proceedindMoses H. Cone Mem’l Hosp. v. Mercury Constr.
Corp, 460 U.S. 1, 14, 103 S. Ct. 927, 936 (19&3)|orado River Water @nhservation Dist. v.
United States424 U.S. 800, 817-18, 96 S. Ct. 1236, 1246 (19B®&fore granting the stay, the
federal court must first determine that the suits are pardflekes H. Conel60 U.S. at 15,

103 S. Ct. at 9363 olorado River424 U.S. at 813-14, 96 S. Ct. at 1244. Second, the federal
court must find that there are “exceptional girstances” to justifforgoing jurisdiction. Moses
H. Cone 460 U.S. at 15, 103 S. Ct. at 98&mlorado River424 U.S. at 814, 96 S. Ct. at 1244.

The Seventh Circuit has estabksl a non-exclusive, ten-factmst to determine whether

! The complaint names August 24, 2014 asdhte of filing of Alvarado’s amended
counterclaims in state couthough an electronic docket selarfor the state court case, 2008-
CH-30242, lists the dates August 29, 2014.



exceptional circumstances existreed v. J.P. Morgan Chase Bamé6 F.3d 1013, 1018
(7th Cir. 2014)Tyrer v. City of Sath Beloit, Illinois 456 F.3d 744, 754 (7th Cir. 2006). The
decision to stay an action subject to the pengeha concurrent action is a matter of “wise
judicial administration, givingegard to the conservatiaf judicial resources and
comprehensive disposition of litigationColorado Rivey424 U.S. at 817, 96 S. Ct. at 1246
We will first address whether the two suits areaflal and then, need be, will consider the ten-
part test.
I.  TheParallel Nature of the State and Federal Claims

First, the suits must be p#ed, such that there is “a sulastial likelihood that the state
litigation will dispose of all claims presented in the federal caBegkd 756 F.3dat 1019
(quotingLumen Const., Inc. v. Brant Const. Jdac., 780 F.2d 691, 695 (7th Cir. 1985)).
Claims may be disposed through the doctrine o€s judicata as applied to the state court’s
findings. Lumen Const.780 F.2d at 695 (“Principles of res jodta can be expected to operate
in full force, particularly in light of [plainff’s] duplicate pleadings.”) The court does not have
to find that the proceedings are identical, bshibuld look to whether “substantially the same
parties are contemporaneously litigating subglinthe same issues in another forum.”
Caminiti & latarola, Ltd. v. Behnke Warehousing, 862 F.2d 698, 700 (7th Cir. 1992)
(quotinglnterstate Material Corp. v. City of Ch847 F.2d 1285, 1288 (7th Cir. 1988)).
Additionally, a court should consider whether the claims in state and federal court “arise from
the same set of factsFreed 756 F.3dat 1019;Tyrer, 456 F.3d at 752.

Here, Alvarado does not contest the paraliglire of his state counterclaims to the
instant action. In fact, he imtiuces his complaint by acknowledgihgt “this case is a re-filing

of Plaintiff Hans Alvarado’s counterclaims liis state court mortgage foreclosure.”



(Compl. § 1.) The parties inghnstant action are identicalttoe parties involved in the state

court counterclaims, and the same counts weredamseach. Resultantly, the same set of facts

is implicated in both cases. As noted abowve also consider the possibility that the state

litigation will dispose of the claimsaised in the federal action. The claims that were raised, or
could have been raised, will be definitively disposed of once the state court makes a final
judgment on the meritsSee, e.g., Hudson v. City of Cla28 Ill.2d 462, 467, 889 N.E.2d 210,

213 (lll. 2008). Any future litigation of thesclaims will be barred under the doctrinees

judicata, if the court finds that the sarparties and the same issues are present, as we have here.
Id. (dictating the three necessary factors for the applicatioesgtidicataunder lllinois state

law).

Alvarado contends that because he disndi$a® counterclaims, “lllinois judges are only
deciding a mortgage default,” seettwo suits are not parallel. (Resp. at 21.) Thus, we consider
whether the suits cannot bensidered parallel becausevAtado voluntarily dismissed the
ICFDPA and promissory estoppaunts. The Supreme Court difribis, as well as the Seventh
Circuit applying lllinois stat law, have both explainddatres judicata‘prevents a litigant from
splitting a single cause of action into more tbae proceeding,” because the parties “could have
litigated and resolved thesiims” in the first actionRein v. David A. Noyes & Co., et,al.

172 11l.2d 325, 339, 665 N.E.2d 1199, 1206 (lll. 19%&)¥ Brown v. City of Chiz71 F.3d 413,
416 (7th Cir. 2014) (refusing to apply dfdrent standard than that usedRainandHudson);
Hudson 228 lll.2dat 473, 889 N.E.2d at 217 (uphaidithe court’s prior decision Rein. As
summarized by the lllinois Supreme Court, “aiptiff who splits his claims by voluntarily
dismissing and refiling part of an action after a final judgmestdegn entered on another part

of the case subjects himself toes judicatadefense.”Hudson 228 11.2d at 473, 889 N.E.2d at



217. As such, there does appear to be “ataobal likelihood thathe state litigation will
dispose of all claims presentedtive federal case,” including th®slaims that were voluntarily
dismissed.Freed 756 F.3dat 1019 (citing-umen Const., InZ80 F.2d at 695). We make no
determinations here about the certainty thasgudicata defense will be successful if this case
is later resumed, but find thatetipossibility of such a bar satess the standard for determining
whether the state and federal suits are pardieded v. Weis€974 F. Supp. 2d 1135, 1145
(N.D. lll. 2013) (“[P]arallelism unde€olorado Riverequires only that therbe a ‘substantial
likelihood,” not a certainty, ‘that thigtate court] litigation will dispose of all claims presented in
the federal case.”) (citindAR Int'l, Inc. v. Nimelias Enter. S,A250 F.3d 510, 518
(7th Cir. 2001)).
1. Determining the Presence of Exceptional Circumstances

Since we find that the suits are paraieg turn to the second part of tGelorado River
test, which requires us to balance ten factordetermine whether or not exceptional
circumstances justify a surrender of jurisdictidfreed 756 F.3d at 1018 yrer, 456 F.3d
at 751 These factors are: “(1) whether the state &ssumed jurisdictioover property; (2) the
inconvenience of the federal forum; (3) the démsiity of avoiding piecemeal litigation; (4) the
order in which jurisdiction was obtained by ttencurrent forums; (5) the source of governing
law, state or federal; (6) the adequacy of thgestourt action to protetite federal plaintiff's
rights; (7) the relative progress of state and federal proceedingke (Bresence or absence of
concurrent jurisdiction; (9) the ailability of removal; and (10) thvexatious or contrived nature
of the federal claim.”Freed 756 F.3d at 1018 (citingyrer, 456 F.3d at 754)No single factor

is determinative and they are “to be applied pragmatic, flexible manner with a view to the



realities of the case at hand.aDuke v. Burlington N.R.R879 F.2d 1556, 1559 (7th Cir. 1989)
(quotingMoses H. Cone460 U.S. at 21, 103 S. Ct. at 94€9e also Freed’56 F.3d at 1021.

In the instant case, the state has assyaredliction over propeytin the foreclosure
action, but there is no property connected teafddo’s contract, proissory estoppel, or
consumer fraud claimsSee, e.g., Nieves v. Bank of Am., NNA. 14 CV 2300,

2015 WL 753977, at *5 (N.D. Ill. Feb. 20, 2015). Tdfere, the first factor does not apply to
this case, and we address onlg televant remaining factors.

The third, fourth, and seventh factors involve similar analyses, so we will begin by
addressing them together. The third factog,dbsirability of avoiding piecemeal litigation,
weighs heavily in favor of granting a stay. ThbuAlvarado contends th#tere is “no danger of
duplicative litigation in this case,” (Resp. at 2k cannot agree. The parties have already
performed discovery in the foreclosure action amdstiate court disposed of two of these claims
on summary judgment. In order to adjudicatestén@me claims in this Court, we will have to
repeat the discovery process and weigh issueshtbatate court has already determined. If we
allow the instant action to go forward before tlesolution of the stataction, it will duplicate
the amount of litigation necessanyresolve the matter and will hinder judicial econorBge,
e.g., Freed756 F.3d at 1022. Additionally, “if both stadnd federal proceedings were allowed
to proceed, inconsistent rulings could jeopardize the appearance and actuality of jicstice.”
(quotinglnterstate Material Corp. v. City of Ch847 F.2d 1285, 1290 (7th Cir. 1988). We will
not take the chance that our rulings will beansistent with those of the state court.

The fourth factor concerribe order in which jurisdictiowas obtained in the concurrent
forums. Relatedly, the severftttor concerns the relativeqgress of the state and federal

proceedings. For the seventh factor we also ex@mhether the federal gtate court action on



the same claims is closer to a resolutitdoses H. Cone460 U.S. at 21, 103 S. Ct. at 940;
Caminiti & latarola, 962 F.2d at 702. The state court otéal jurisdiction fist, and that
proceeding has made much more progress than the instant case. Alvarado raised his
counterclaims in state court on September2B82, (Compl. 1 104), nearly a full three years
prior to the filing of this action on August 13015. As noted earlier, the state court has
proceeded through discovery, as well as sumnqualgment of several of the counterclaims
raised in the present case. Because the stateproueedings on this matter are far closer to a
resolution, both factors favor abstentidoses H. Cone460 U.S. at 21, 103 S. Ct. at 940;
Caminiti & latarola, 962 F.2d at 701.

The second factor is the imevenience of the federal forumlvarado is an lllinois
resident and U.S. Bank is a msint of Cincinnati, Ohio. (Compl. § 4.) U.S. Bank filed the
pending state action in the same county whersitveSince the two forums are only a few
blocks apart in the same city, this additiosiait creates no inconvenience for the parties. The
second factor, then, is either n&lior weighs against abstentioRreed 756 F.3d at 1021-22
(finding that when both cases are pending in QGjucéhe federal forum is not inconvenient and
the second factor weighs against abstentiolstate Ins. v. AO SmitiNo. 15 C 6574,

2015 WL 6445529, at *9 (N.D. Ill. Oct. 23, 2015nding that, when the two forums are only 90
miles apart, there is no indicatittmat either forum is more convenit and the factor is neutral).
Under either standarthis factor does not favor granting a st#Nieves 2015 WL 753977, at *5
(citing Huon v. Johnson & Bell, Ltd657 F.3d 641, 648 (7th Cir. 2011)).

As to the fifth factor, there appears torfmedispute between the pad. The source of
governing law for all claims named in both Atado’s instant complaint and his state court

counterclaims is state, as opposed to federal, lsvsuch, this factor weighs in favor of a stay,



due to “a state court’s experit applying its own law.Freed 756 F.3d at 1022 (quoting
Day v. Union Mines862 F.2d 652, 660 (7th Cir. 1988)).

The sixth factor concerns the adequacthefstate-court action to protect the federal
plaintiff's rights. Alvarado comnds that a federal forum iscessary to properly resolve his
claims and allow him to “construct a factual et federal court.”(Resp. at 7.) Alvarado
alleges that lllinois state courts have a histdrfailing to protect the rights of defendants in
foreclosure actions.Id. at 9-13.) Blanket disapproval of state court precedent and
interpretations of the law on related foreclosurdtena is, however, not sufficient to show that a
state court is an inadequdteum for Alvarado’s state-lavgontract-based counterclaims.

See generally Nieve®015 WL 753977, at *7 (despite plairisif concerns about the adjudication
of their claims in state court, abstentios tionsistent with how several courts in the
Northern District of Illinois hae handled claims similar to those here that arise from—or are
closely related to—concurrent foreclosure actipnadditionally, thoughthere may be federal
policies underlying the creation BIAMP, there is no “private fieral right of action against
servicers to enforce it,” whichauld tend to disfavor abstentiokVigod v. Wells Fargo Bank,
N.A, 673 F.3d 547, 559 (7th Cir. 2012pmpare Freed74 F. Supp. 2d at 14&ff'd, Freed
756 F.3d 1013 (“The state court is eminently compeeto protect Freedisghts, which turn on
state law.”). Ultimately, even when the adaqy of a state court proceeding is called into
guestion, all the other relevardresiderations may still weigh in favor of granting abstention.
Freed 756 F.3d at 1023. A stay does not foreclose ralda’s ability to purse this case after a
final judgment in the statcase has been renderédl. (finding that a plaintiff's “substantial

rights are protected by granting a stay becaudwshim the possibility to revive his federal



litigation depending on the outcome in state couih the unlikely eveinthat the state court
action is inadequate”).

Alvarado does not dispute factor eight firesence of concurrgatisdiction, and we
find that the state and federalurts both have jurisdiction ovéris case. Thus, this factor
weighs in favor of abstention, due to the stat@tt® exercise of jurisdtion for the past three
years, as discussedlistate Ins, 2015 WL 6445529, at *9.

As the Seventh Circuit statedkineed “[t]he ninth factor inteds to prevent a federal
court from hearing claimthat are closely related to stategeedings that cannot be removed.”
756 F.3d at 1023The parties have neither commented onidgge, nor contended that the state
court proceeding was non-removable. We find thatclaims were removable, as the current
action was properly raised undevaeiisity jurisdiction and the pdlal counterclaims might have
been, as well. Therefore, tHector also favors abstentioid.

The final factor requires an assessment @fviééxatious or contrived nature of the federal
claim. The aforementioned fact that two of/&lado’s claims have already been dismissed on
the merits and Alvarado voluntarily dismissed the remaining claims a day before filing this
action creates a specter of gamesmanship. @melined to agree with U.S. Bank’s argument
that raising these claims in federal court igat@us and contrived, gimethe disposition of the
state court counterclaims and Alvarado’s clear discontent with his treatmbatstate courts.
(Resp. at 21) (discussiritilinois courts’ inefficacy in assting foreclosure victims, and the
procedural deficiencies whenropared to the federal system”) Even without this factor,
however, we conclude thatstbntion is proper becauatleast seven of the tdiyrer factors

weigh in favor of abstentionNieves 2015 WL 753977, at *7 (“Because seven of the ten factors

10



weigh in favor of abstention, ti@ourt concludethat abstentiomnderColorado Riveris
appropriate.”).

Parallel issues and exceptional circumstamcegpresent, and Defendant’s motion for
stay is granted. Status id s®open court for January 12, 20at 10:30 a.m. Should the state
court proceeding be concluded prior to that date, any party may file a written motion to
recommence this case.

CONCLUSION
For the reasons above, we hereby thage proceedings pursuant to @worado River

abstentiordoctrine, pending the completion of the Cook County proceeding.sdt ordered.

A" é‘epﬁ_

Marvin E. Azpen
UnitedStatedistrict Judge

Dated: July 21, 2016
Chicagollinois
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