Uppal v. Welch et al Doc. 45

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PRABHJOT UPPAL.M.D.,
Plaintiff,

V. 15C 8077
K. MICHAEL WELCH, ROSALIND
FRANKLIN UNIVERSITY OF
MEDICINE AND SCIENCE RALPH

E. MECZYK, ANTHONY A. ARMADA,
JAMES H. SKOGSBERGHADVOCATE
HEALTH AND HOSPITAL
CORPORATION dbaADVOCATE
LUTHERAN GENERAL,

Defendand.
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MEMORANDUM OPINION AND ORDER

CHARLES P. KOCORAS, District Judge:

Plaintiff Prabhjot Uppal, M.D. (“Dr. Uppal”) filed thipro seaction against
various defendanten September 14, 2015SeeDkt. 1. The Court dismissed Dr.
Uppal’s original83-pagecomplaint for failure to comply with Fed. R. Civ. P. §@&9e
Dkt. 12, after whichshe filed an Amended Complaint namiagdefendants Rosalind
Franklin University of Medicine and Science (tHgniversity”), K. Michael Welch,
Advocate Health and Hospital Corporation d/bAalvocate Lutheran General
(“Lutheran General”), Anthony A. Armada, James H. Skogsbergh, and Ralph E.
Meczyk. Now before the Court are all defendants’ motions to disriessDkts. 21,

30, 34. For the following reasons, all three motions are granted.
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BACKGROUND

The allegations ifDr. Uppal’s AmendedComplaint comprisel40 paragraphs
address eventspaming over a decadeand invole prior statecriminal proceedings
against herher own (unsuccessful) civil action against the Univeiisitthis district
and certain administrative complaintfsrequired under Fed. R. Civ. P. 12(b)(#be
Court assumes these allegations to be. trded in concluding that they require
dismissalof Dr. Uppal’s claims as untimely, barred t®sjudicata and for failure to
state a claimfor which relief can be grantethe Court has considered thearefully
andin detail. Here is a summaoy what Dr. Uppal alleges

Dr. Uppal earned her Doctoratef Medicine degree fromthe defendant
University in June 2005 after which “she began a cgear preliminary internal
medicine residency” at Lutheran General in July 20D%t. 15, 114. According to
her Complaint, Dr. Uppalvas told during the first math of her residencyhat a
neurosurgeon named Dr. George Bovis “had written a letter to the Depaxment
Medicine demanding that restrictions be placed ondppal’s training’ id. at §15; a
week later, she was required “to sign a piece of paper agget restrictions on her
training which included not having contact with any neurosurgical patieitts Dr.
Bovis, his patients or any of his partnersl.’at 116; andfour monthsafter that she
was “terminated from her residency position” aedeiveda letter “stating she was

terminated for violating the restrictionsi thepapershe had signedd. at  20.

! Docket numbers 13, 14, and 15 appear to be identical copies of Dr. Uppal’s
Amended Complaint. For convenience, citations herein to the Amended Complaint

(“Complaint”) reference only Dkt. 15.
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Dr. Uppal further alleges thabout seven montledter her terminatiorin June
2006, she filed an EEOCcomplaint aganst Lutheran Generalfor “sex
discrimination/retaliatiori,id. at § 22;and less than two montlasteward Dr. Bovis
“began filing false police complaints about Dr. Uppal wikie Northbrook Polie
Department.” Id. at 123. During the same timeframbetween 2005 and 2007, the
University andDefendantWelch allegedly“obstructed Dr. Uppal’'s efforts to apply
for other residency positionacluding destroying letters of recommendation, failing
to upload documents and failing to perform other duties asdated by the
Association of American Medical Collegesld. at § 24. Eventuallyin the fall of
2007, Dr. Uppal “was able to send out completed residency applications and received
numerous interviews with residency programs around the countrytigdwhich “the
American Medical Association and other third parties became apprisegppai's
situatiori andunspecified'violations” at the University and Lutheran Generll. at
1 26. According to her Complaint, the University and Lutheran General then
retaliated against Dr. Uppal for her communications withséh third parties by
sending her a letter in August 2008 “stating that she was ‘no longer endorsed by the
Chicago Medical Schogl Id. at T 29. Thishad the effect of germanently barring
her fromapplying to residency programs; a requirement to bedaxi Id.

Meanwhile, in about June 2008, Dr. Upgaled DefendantMeczyk “to
represent her against the false charges Bovis had brought against her inl2d0@6.”

19 4, 30. According tBr. Uppal Mr. Meczykdirectedherto contact “someone from
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the hospitdl who was*“involved” in the events leading to the termination of her
residency in 200%5to speak for her,br “he wouldn’t prepare her case for triald. at
131. Specifically, Mr. Meayk allegedly “instructed her to contact Dr. Rughvising
her that she would not be in violation of any court orders or.lawst at 3. But
after sheallegedlyattempted tgpage Dr. Ruge to her numben January 20, 2009,
“Dr. Uppal was taken into custody for violating the-gamtact terms of her bond,”
and “was charged with witness harassment for allegedly contacting and
communicating with Bovis on January 20, 2009” (not Dr. Ruge), although Dr. Uppal
insists that Dr. Bovis “wasot who she had paged, intended to contact or believed she
had spoken to.”ld. at {{ &-35; Dkt. 24, at 4. Dr. Uppal further alleges that Mr.
Meczyk later assured her “that there would be no trial, that the chaxmdd be
dismissed and to be at court on November 3, 2009.” Dkt. 15, § 37. Butsivben
appeared on that dat®y. Uppal “was told by Meczyk that she was ‘guaranteed to
lose’ and she had to plead guilty to [a] felony charglkel’ at  40. And when she
refused Mr. Meczyk allegedly“misled the Court to believe that Uppal had absented
herself in order to have a warrant issued for her arrest and haviakieer into
custody,”and thus‘coerce Uppal to plead guilty.Td. at 11 40-41.

According to her Complaint, Dr. Uppalas thereafter‘placed in Maximum
Security” and remained in custodyntil January 19, 2010Id. at {41, 45 76; Dkt.
37, at 40 As a result, she waallegedly unablégo contact the lawyer handling her

discrimination case, which was due to be filed by November 14, 20Q&ing
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received a righto-sueletter from the EEOC)»oshe “requested Meczyk to make sure
her EEOC case was filed on timeDkt. 15, 1 36, 42.“Upon being released from
custody; however,“Dr. Uppal learned that the EEOC case had not been filed and,
since the 90 day period in which to file had expired, the case asedcl Id. at T 43.
According to Dr. Uppal, thisoss of her ability to pursue her discrimination claim
paved the way fom planned merger between the University and Lutheran General,
since “the Liaison Committee on Medical Education (‘LCME’) would ngirape of

the merger until the Plaintiff's EEOC complaint was reedlv See idatpage2 and

1 44 Thus, with her EEOC case so “obstructed,” the merger between the dikyiver
andLutheran General “was approved by the LCMHE. at { 44.

As for the criminal charges against her, Dr. Upgalms thaton January 19,
2010, she “capitulated to a guilty plea never knowing any facts about the charges
against hef Id. at  43.She alsalleges that she has since “made numerous attempts
to uncover the material facts and evidence of the 2009 @&iroase,’id. at 45, but
was obstructed blger various attorneys, including Mr. Meczyld. at 194547, 52
53. According to Dr. Uppal’'s Goplaint: (1) “In 2011, afterUppal’s out-of-state
lawyers contacted Meczyk to have her case file turned over to them, héatfedsg
violation of probationcharges against Uppal in an attempt to have her taken into
custody,” 145; (2) “Between January and October 2013, multiple reffdo secure
Uppal’s file from Meczyk, including the initiation of proceedings to hold him in

contempt, failed,” I 47(3) “In the Spring of 2014, Uppal was able to subpoena the
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call detail for her phone number on January ZID9, however, it became clear that

the attorneys she was hiring to represent her were being pressured notigotpers
case and to prevent exonerating evidence of the 2009 case from comingpaits U
possession,” { 52; an@) “From 2014 through 2015Uppal’'s second appellate
counsel, Nishay Sanan, repeatedly lied to her and her family, refused to autthentica
the incoming numbers to her phone on January 20 2009 that would exonerate her,
falsified and tampered with evidence and took various other actiaoadeal the fact

that Bovis had lied under deto secure false criminal charges against her.”  53.

Dr. Uppal also alleges sabotage by the University IT Staff. She claims tha
they responded to a 2013 requfest her academic records by commigfifivarious
computer crime$ including “a denialof-service (‘DOS’) attack against Dr. Uppal.”
Dkt. 15, 9 49. And in September 2013, while a complaint with the U.S. Department
of Education regarding this alleged attack was pending, Dr. Uppalamairitat the
University’s IT staff “hacked into Uppal’'s emdiland “sent emails from her private
account,” therebyttiggeling a second malicious DOS attacKd. at 150, 121

Dr. Uppal eventuallysued the University irhis districtin April 2015 See
Uppal v. Rosalind Franklin Univ. of Med. &ci, No. 15cv-03806, 2015 WL
5062823 (N.D. Ill. Aug. 26, 2015) (dismé&swith prejudice). According to her
Complaint in the instant actiorthat earlier action sought “in part to address the
continuing isse of [the University’s] obvious and ongoing interference with her legal

cases both directly and through third partieBKt. 15,9 54. In addition,Dr. Uppal’'s

6



complaint inthatprior suit alleged theame‘computer crimes” by the University’s IT
Staffthat she alleges her&eeDkt. 12 in Case No. 16v-3806 127.% It also alleged
the same refusal by the University as of August 200&upport Dr. Uppal's
applications to other residency programs that bkewise allegesin this case,
including a citation to the same August 25, 2008, |dtten the Universitythat Dr.
Uppal cites and submits in this casgeeDkt. 15, 1 29,Dkt. 37, atl7; Dkt. 371, at
18; Case No. 1&v-3806 atDkt. 12,1 12 and Dkt. 122.

Referring explicitlyto this letter,which was attached to the complaint in her
earlier lawsuit against the University, Judge Guzman dismissed Dr. Upais i
that casgfor breach of fiduciary duty and injunctive reliefjth prejudice,astime-
barred by th@pplicable statute of limitationsSee2015 WL 5062823at *2-3 and n.1
(Aug. 26, 2015 dismissal OrdefPlaintiff's complaint establishes on its face that her
claims are hopelessly timmarred.”). Dr. Uppal’'s Complaint here acknowledgeatth
outcome here. SeeDkt. 15, T 58 (referring to “dismiskaf the federal case on
statutory groundg’ Less than three weeks later, Dr. Uppal filed tlaisec SeeDkt. 1

(complaint dated September 14, 201Befendants now move to dismiss.

> The Court properly considers this complaint and other public cound®ao
Dr. Uppal’'s earlier action against the University sol@ytake “judicial notice of the
indisputable facts that those documents exigy tsay what they say, and they have
had legal consequences,” not “as proof of disputed facts in any other sémdep’
Trust Corp. v. Steward Info. Servs. Coie5 F.3d 930, 943 (7th Cir. 201®)tson v.
Champaign Cnty., 1l].784 F.3d 1093, 1097 n(Ith Cir. 2015) (“we may take judicial
notice of public records not attached to the complaint in ruling on a motioansdi
under Rule 12(b)(6)").



DISCUSSION

Dr. Uppal’'s Complaint in this case is divided into three “Causes of Aetion”
the first is asserted against all defendants, the second against only Myk\Maed
the third against the University and Mr. WelcBeeDkt. 15. Each Cause of Action is

then subdivided intdourteenseparaté¢Counts”?

The purportedpredicate for these
claims is an alleged “conspiracy” to “push through the merger’ between the
University and Lutheran General that had been planned since 2004. Dkt.-B5, at 2
According toDr. Uppal’'s Complaint, “at least two or more of the Defendants
named in this Amended Complaint, along with other known and not yet known co
conspirators, conspired to have Plaintiff taken into custody on Nove&h2009
without legal excuse on the criminal charges in order to prevent her from filing her
suit against Advocate Lutheran General Hospital, induce her to plead guilty to a
felony crime she did not commit and cover up the longstanding gross mistanduc
criminal acts by faculty at [Lutheran General] in order to secure approvddeof t

merger with [the University] by the LCME.1d. With this background,hie Court

now turns to Dr. Uppal’s claims, beginning with those against the University

® The first Cause of Action asserts six Counts against allndefdas for
“Conspiracy to Interfere with i@l Rights, Civil Action for Deprivation of Rights,
Action for Neglect to Prevent” (Count 1); “Spoliation of Evidence” (Colint‘Abuse
of Process” (Count lll); “False Imprisonment” (Count IV)Tdttious Interference
with a Contract” (Count V); and “Ndigent Infliction of Emotional Distress” (Count
VI1). The second Cause of Action asserts five Coagainst Mr. Meczyk for “Breach
of Fiduciary Duty” (Count I); “Fraudulent Concealment” (Count Il); &kdulent
Misrepresentation” (Count III)); “Aiding and Abetting” (Count (IV); darfUnjust
Enrichment” (Count V). And the third Cause of Action asserts three Countstagai
the University and Mr. Welch for “Trespass of Chattels” (CogntFalse Light”
(Count I1); and “Unjust Enrichment” (Couni ).
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l. Claims Against the University and Mr. Welch

Dr. Uppal's Third Cause of Actioms entitled “Personal Injury” andsserts
three Countsagainst the University and Mr. Weldgin addition to those asserted
against all defendants hrer First Cause of Action The firstCount for “Trespass of
Chattels,” alleges the same “computgimes” “unauthorized access to Plaintiff's
private email accountAnd resulting denial of service attackseeDkt. 15, 149-50,
12023, alleged in Dr. Uppal’grior lawsuit aganst the University. SeeDkt. 12 in
Case No. 1f&v-3806 127 (alleging “a series of computer crimes including repate
targeted denial of service attathsy University “Information Technology staff”)

Similarly, thethird Count for “Unjust Enrichment” alleges that the defendants
took $250,000 in tuition from Dr. Uppal btitenacted “in various ways to em®that
Plainiff can never practice medicine . . . tantamount to refusing to provideifPlaint
her medical degreeDkt. 15, 11 135; just as Dr. Uppal alleged in her prior lawsuit
against the University. SeeDkt. 12 in Case No. 16v-3806, {1 5, 8, 146, 32
(alleging that theUniversity took “over $250,000 in tuition from Dr. Uppal,” but
failed “to do what is requick under the AAMC to assist Dr. Uppal to continue her
medical careet,and sheis thus “unable to apply for residency programs, practice
medicine and utilize her medical degreetich is “tantamount to refusing to provide
Dr. Uppal her medical degree” The University and Mr. Welch correctly assert that

both of theselaims arebarred byres judicataor “claim preclusion.” Dkt31, at 89.*

* Although res judicatais an affirmative defense properly raised by a motion
for judgment on the pleadings under Rule 12(c), a district court may remve
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“Under res judicata a final judgment on the merits bars further claims by
parties or their privies based on the same cause of 4ct@annon v. Burge752 F.3d
1079, 1101 (7th Cir. 2014)nternal quotation marks omittedBoth sidesagree that
the doctrine thus requiresfinal judgment on the merits, the same cause of action, and
the same parties dheir privies. Dkt. 31, at 89; Dkt. 37, at 29. A dismissal with
prejudice such asthe dismissal of Dr. Uppal's prior action against the Uniitgrs
“constitutes a final judgment on the mefit€annon 752 F.3d at 11031.And there is
no dispute that the University wagarty in the prior case or that its President, Mr.
Welch, was in privity with it. SeeHuon v. Johnson & Bell, Ltd&/57 F.3d 556, 559
(7th Cir.2014) (president in privity with firm sued in prior casé)stead Dr. Uppal
contends thathe causes of actioim the two caseare “entirely different; because
they entail “entirely different operative facts and claimBkt. 37, at30-31. Not so.

Contrary to Dr. Uppal's assertions, thperativefacts underlying hefunjust
enrichmernit and “trespass of chattels” claims here are the same as #lleged in
support ofthe breach of fiducianduty claim in her prior case. Indeedhe Opinion

dismissng that case referred to the same allegatieokthe University’sretaliatory

defense under Rule 12(b)(6) where (as here) it has before it everythingdrirede
order to be abléo rule on the defense Walczak v. Chi. Bd. of Edy&39 F.3d 013,
1016, n.2 (7th Cir. 2014) (quotiri@garr v. Tillery, 591 F.3d 909, 913 (7th Cir. 20).0)

> “Because the earlier judgment was rendered by a federd| toaifederal law
of claim preclsion applies here,id., although as a “general rule, federal common
law borrows the preclusion principles of the laws of the state in which theaffeder
court that dismissed the diversity suit satiere, lllinois. CFE Group, LLC v.
FirstMerit Bank, N.A.809 F.3d 346, 351 (7th Cir. 2015). This Court therefore looks
to case law applyinges judicataunder both federal and lllinois law.
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“computer crimes” andefusal to supporr. Uppal'sresidency applicationgndher
resulting inability“to apply to residency programs” foractice medicine despite her
degree”and the “$250,000 tuition” she paid for it,“thereby preventingher from
aacessing heracademiccredentials—that Dr. Uppalmakeshere See2015 WL
5062823, at *12; Dkt. 15 129, 49-50, 12021, 13234. “The fact that the present
suit redescribe the wrongful acts allegédas “predicate actsin a conspiracy “is
irrelevant.” Carr, 591 F.3d at 9134 (re-alleging facts in support of RICO claim did
not avoidres judicatabar); Matrix IV, Inc. v. Am. Nat. Bank and Trust Co. of Chi.
649 F.3d 539548 (7th Cir. 2011) (same) “You cannot maintain a duiarising from
the same transaction or events underlying a previous suit, simplyHangecof legal
theory.” Carr, 591 F.3d at 913:'Even if the two claims are based on different legal
theories, he ‘two claims are one for purposes of res judicata if theybased on the
same, or nearly the same, factual allegatiorddtrix 1V, 649 F.3d at 547 (quoting
Hermann v. Cencom Cable Asso@99 F.2d 223, 226 (7th Cir. 1993)).

This principle applies vih particular forcehere where“the facts comprising
the alleged fraudulent scheme predate” the earlier lawdaétrix 1V, 649 F.3d at
548. To the extent any additional facts are alleged, “they do not suffisstioy the
essential factual commonality of these claim&d? Thus, because Dr. Uppal’s prior
case alleged substantially the same chain of evwkatsshe alleges in this case, and
the events relied upon here predated her earlier case (which tednombtehree
weeks before this case was filed), Dr. Uppal's trespdsshattels and unjust

enrichment claims here are barred by the judgment there.
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Dr. Uppal’s “False Light” Count fares no betteihis claim alleges that the
University and Mr.Welch “through and by their attorney William McErlean made
public by filing several docurans with the federal court and thereby giving publicity
to matters concerning Plaintiff that placed Plaintiffdsefthe public in a false light.”
Dkt. 15, 1 126.These defendants correctly argue that statememtstell toa courtin
the course ofitigation “are protectedby lllinois’ litigation privilege and cannot give
rise to a false light clairh.Dkt. 31, at 142 Dr. Uppal gives no details as to the nature
of these statements, nor does sliegethat they were irrelevant to the proceeding,
only that “Defendarsthad knowledge of ahacted with reckless disregard as to the
falsity of thepublicized mater and the false light in which Plaintiff would pkaced.”
Dkt. 15, § P8 But the privilege applie§egardless of the attorney’s knowledge of
the statement’'s falsifyy Lewis 523 F.3d at 7486, and “however recklessr
dishonestthe statement might have beedacGregor 478 F.3d at 791.

Dr. Uppal thus alleges no facts that could save her false light claim from

lllinois’ broad litigation privilege. SeeMacGregor 478 F.3d at 791 (statement must

® See Lewis v. Sch. Dist. #,7823 F.3d 730, 745 (7th Cir. 2008) (“certain
statements, including statemgntade by a layer during the course of litigation, are
accorded absolute privilege and therefore cannot geeeto a defamation claim”);
MacGregor v. Ruthbergd78 F.3d 790, 791 (7th Cir. 2007) (“lllinois like other ssat
recognizes an absolute privilege for statetmém testimony or pleadings in a judicial
proceeding.”);Starnes v. Cap. Cities Media, In89 F.3d 1394, 1396 (7th Cir. 1994)
(“lllinois law confers an absolute privilege upon statements made in theecotirs
judicial proceedings if those statements i@@levant to the controversy.”gcheib v.
Grant, 22 F.3d 149, 156 (7th Cir. 1994) (“we begin with ‘thegifited principle in
lllinois that anything said or written in a legal proceeding is protected by an a&bsolut
privilege against defamation actionspgect only to the qualification that the words
be relevant or pertinent to the matters in controverguoting Defend v. Lascelles
502 N.E.2d 712, 714 (lll. App. 4th Dist. 1986) (ellipses omitted)).
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be “unarguably irrelevant to the case in which it was given” to fall outside the
privilege). Indeed asthe University and Mr. Welch also noterrectly, Dr. Uppal
makes no attemph her 92page Oppositiorio address this privilege or otherwise
support her false light clainm any respec{see Dkt. 37), which is reasoraloneto
dismiss it. That silence” operates as a concession of the defendants’ antyame

the infirmity of the claim, andhus acquiesces to its dismissabeeBonte v. U.S.
Bank, N.A.624 F.3d 461, 466 (7th C010) (“Failre to respond to an argument . . .
results in waiver.”). Accordingly, the three Counts in Dr. Uppal’'s Third Cause of
Action against the University and Mr. Welch are dismisseld prejudice.

[I. ClaimsAgainst Mr. Meczyk

Dr. Uppal’s claims against Mr. Meczyk alone are set out if'&econd Cause
of Action.” SeeDkt. 15, at 184. This portion ofher Complaint is entitled “Legal
Malpractice” and further incudesndividual “Counts” for “Breach of Fiduciary
Duty,” “Fraudulent Concealment,” “Fraudulent Misrepresentation,” “Agdiand
Abetting,” and “Unjust Enrichmnt.” Id. Mr. Meczyk moves to dismiss all claims
against him as “barred by the lllinois twear statute of limitations for claims against
lawyers.” Dkt. 21, at 1see also735 ILCS 5/13214.3(b) (actionagainst attorney
“based on tort, contract, otherwise. . . arising out of . . . professional services
must be commenced with2 years from the time the person bringing the action knew

or reasonably should have known of the injury for which damages are soldght.”).

" “Although generally a plaintiff is not required pdead around an affirmative

defense, such as a statute of limitations, the district camr dismiss a complaint as
13



“The parties agree that the ihibis State tweyear statute of linbations
containedin 735 ILCS 513-214.3(b) applies in this ca8eand that it requires an
action to bé'commenced witim 2 years from the time the person bringing the action
knew or reasonably should have known of the injury forclvitiamages are sought.”
Dkt. 24, at 8(quoting 8 5/1314.3(b)) It is also hot refutedthat Meczyk’s
representation of the Plaintiff ended 2010 nor that the injuries sustained by the
Plaintiff occurred at the time.ld. Instead, Dr. Uppal argues thar claims against
Mr. Meczyk did not accrue until 2015 under lllinois’ discovery rulethar statute of
limitations on those claims was tolled until 2015 undindis’ equitable tollingor
fraudulent concealment doctrinés.,, because that is when she finally obtained phone
recordsthatMr. Meczykallegedlyhad been concealing, which disprovbd criminal
chargeto which he allegedly“induced” her to plead guilty.ld. at 3-5, 11; Dkt. 15,
197. Dr. Uppal contends that she could not file her claims agkin Meczyk before
then. Dkt. 24, at 9. But asimplereading ofher Complaint forecloseanyreliance on
lllinois’ discovery ruleor its equitable tolling or fraudulent concealment doctrines

Dr. Uppal's Complaint alleges that Mr. Meczyk was her attorney “frororon
about June of 2008 through January 19, 2010,” and thdtadeengaged in the
following conductbefore that represenian concluded: (1) on November 3, 2008,

told Dr. Uppal that “she was ‘guaranteed to lose’ and she had to plead guilty to a

untimely if the plaintiff has admitted all the elementstio¢ affirmative defense.”
Khan v. U.S.808 F.3d 1169, 1172 (7@ir. 2015);O0’Gorman v. City of Chi.777

F.3d 885, 889 (7th Cir. 2015) (“if a plaintiff allegescta sufficient to establish a
statute of limitations defense, the district court mayndis the complaint on that

ground.”).
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felony charge,” after assuring her “that there would be no trial” and tileacharges
would be dismissed,” Dkt. 15, 1 37, 4@) on the same datbge then“misled the
Court to believe that Uppal had absented herself in order to have a wasuaat figr
her arrest and have her taken into custodige purpose of which “was clearly
intended to coerce Uppal to plead guilty” te thending criminal chargé&kt. 15,
1140-41; (3) in January 2010he allowed her t@nter “a guilty plea never knowing
any facts about the charges against hdr,at § 43; and4) he failed “to make sure
her EEOC case was filed on time,” although Uppal hadrequested him to do so
while she was incarceratamd could not reach the attorney handling that.cékeat
19 4243. Underthe discovery rule embedded in lllinois’ statute of limdas for
such claims, Dr. Uppal “knew or reasonably shauwde known”by 2010 that she
had a claim againghe attorney who while she was incarcerateallegedlyfailed to
file her discrimination claim on time, thereby causing thaim to be lost. And that
conclusion is all the more inescapaeenthat attorneyalsoallegedlycoerced her to
plead guilty to a crime she insisted she did not combgitmisrepresenting to the
courtthatshe was missing and thereby having her incarcenatib first place

Even under the discovery rule, therefore, Dr. Uppal's claims against Mr.

Meczyk had accrued by 2010, and the-#mear statute of limitations on those claims

8 See Janousek v. Katten Muchin Rosenman B#MN.E.3d 501, 505 (IIl. App.
1st Dist. 2015) (“Section 214.3(b) incorporates the discovery rule twhalays
commencement of the statute of limitations until thaintiff knew or reasonably
should have known of the injury and that it may have been wrongfuligeda’)
(quotingDancor Int'l Ltd. v. Friedman, Goldberg & Mint681 N.E.2d 617, 621 (lll.

App. 1st Dist. 1997)).
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had run several years before she finally suedihi2015. Contrary to Dr. Uppal’s
assertions, meover,lllinois’ equitable tollingandfraudulent concealmemtoctrines
do notchange this result'Equitable tolling permits a plaintiff to avoid the bdrthe
statute of limitations if despite the exercise of all diigehce he is unable to obtain
vital information bearing on the existence of his clainMitchell v. Donchin 286
F.3d 447, 451 (7th Cir. 2002) (quoti@hropshear v. Corp. Counsel Gity of Chi,
275 F.3d 593, 595 (7th Cir. 2001} re Estate of Mondfran® N.E.3d 1, 51{l. App.
2d Dist. 2014) (“Equitable tolling requires a showing of due diligema the part of
the plaintiff.”). Fraudulent concealment, by contrast, “denotes effoytsthe
defendant, above and beyond the wrongdoing upon which the plaintiff's claim is
founded, toprevent, by fraud or deception, the plaintiff from suing in time.”
Shropshear275F.3d at 595. “The lllinois cases also require dugelice by the
plaintiff who charges fraudulent concealmentid. “Due diligence” is “guided by
reference to the hypothetical reasonable person,” arsd ‘twwhere the evidence leaves
no room for a reasonable difference of opinion, the court may progsdyve such
issues as a matter of law.Mondfrans 9 N.E.3d at 5 (quotingackereth v. G.D.
Searle & Co, 674 N.E.2d936, 941(lll App. 1st Dist. 199%). There isno room for
doubt about the untimeless ofDr. Uppal’sclaims against Mr. Meczyk

Dr. Uppal alleges thafl) she begarner effortsto uncover the material facts
underlying her 2009 criminal case as early as 2010, but was unable to obtain her case
file from Mr. Meczyk, Dkt. 15, #5; (2) in 2011, after her out of stal@wvyers sought

her case file from Mr. Meczyk, “he brought false violation of probation ckarge
16



against Uppal in an attempt to hawr taken into custodyid.; (3) in January 2013

her lawyer “was forced to file Dr. Uppal's first petition for pasnviction relief
without ever having any of the filesd. at § 47(4) that January 2013 pesbnviction
petition assertethe ineffecive assistance ddr. Uppal’s trialcounsel Mr. Meczyk,
seeDkt. 24, at 4,Dkt. 37, at 22 and (5) in June 2013the lawyersprosecuting that
postconviction proceeding on Dr. Uppal's behafiitiated contempt proceedings
against Meczyk for his refusal torn over her file. Thus, by January 2013, well over
two years before she sued Mr. Meczyk, Dr. Uppal not only knew she had a claim
against him, she was asserting his ineffective assistahcounsel in state courgee

Dkt. 1, at Ex. 33, a8, 11-20. And by June 2013, also over two years before she sued,
both sides were litigating against each other in state-eauth Mr. Meczyk bringing
violation of probation charges against Dr. Uppal, and Dr. Uppagimgncontempt

proceedings againdr. Meczyk Dkt. 15, 11 45, 47.

° Dr. Uppal's original complaint alleged that her lawyer initiated contempt
proceedings against Meczyk on June 7, 2013, Dkt. 1 @8, whereas her current
Complaint refers generally to “multiple efforts to sexuppal’s file from MeczyK
including contempt proceedingsgtween “January and October 2013.” Dkt. 15,  47.
The Court is mindful that “facts or admissions from arlieacomplaint that are not
included in a later complaint cannot be considered on a motion to disndsett v.
Chunak & Tecson, P.C725 F.3d 772, 783 (2013). But there is no need to consider
Dr. Uppal’'s earlier allegations, since that complastso #@ached court records
demonstrating Dr. Uppal’s Petition for Rule to Show Cause against Mr. ketzy
June 2013, as well as the state court's March 2013 Order requiring poodoicr.
Uppal’'s case file which the Petition for Rule to Show causglsoio enforce. See
Dkt. 1, at Ex. 53. This Court may take judicial notice of those documents because
they are public court recordsee supranote 2, and because they recite “the dates on
which certain actions were taken or were required to be taken iartiee statecourt
litigation—facts readily ascertainable from the public court ré@rd not subject to
reasonable dispute Ennenga v. Starn$77 F.3d 766, 774 (7th Cir. 2012).
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Equitable tolling does not apply once the plaintiff is “agvaf the ‘possibility’
of a claim” Mitchell, 286 F.3d at 451 (quoting cases). The same is true for tolling
due to fraudulent concealmefa#nd under lllinois’ fiveyear fraidulent concealment
tolling statute, 735 ILCS 5/1315) which no longer applies once “the plaintiff
discovered the fraudulent concealment, or should have discovered ithttoaligary
diligence, and a reasonable time remainediwitie limitations perid.” Diotallevi v.
Diotallevi, 2 N.E.3d 1232, 1244l App. 2d Dist. 2013);J.S. Reimer, Inc. v. Vill. of
Orland Hills, 990 N.E.2d 831, 843llk App. 1st Dist. 2013)(no fraudulent
concealment where plaintiffs had knowledge of their cause of actionnvitl
statutory time frame) Accordingly, neither doctrine applies here, since Dr. Uppal
plainly knew of Mr. Meczyls alleged ineffective assistance and concealment of her
case fileby mid-2013,over two years before she sued him

Dr. Uppal neverthelessarguesthat the statute of limitations on her claims
againstMr. Meczyk should be tolledintil 2015, whendetail forthe two incoming
callsto her phone on January 20, 2009, which allegedly exonerate heravintieal
charge to which she pled guiltfywas subpoenaed.Dkt. 24, at 9 (it was “not until
2015 that the Plaintiff discovered the phone reports authentgddie phone calls that
she knew that Meczyk had deceived her and had acteaf antundisclosed conflict
of interest”). But Dr. Uppal’s Complaint admits thather phonewith caller 1D for
January20, 2009’ in her possessioat the time andeveral years thereaftaimilarly
“confirmed that no phone calls were made from Bovis to her on that date.” Dkt. 15,

151. She alseaysshe knew fom the outset that she was innocent of the criminal
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charge of harassing Dr. Bows that dat€which is why she initially refused to plead
guilty), becauséne “was not who she had paged, intended to contact or believed she
had spoken to.” Dkt. 24, at Dr. Uppalalso admitghat shehadreviewed the police
reportsrelating to her criminal charge by October 20a6¢d “saw that Meczyk had
lied” about theevidence against herDkt. 37, at 20. And she further concedes that
“phone record evidence and police reports provide a sufficient fdzss to support
the claims againstMr. Meczyk, Dkt. 24, at 10and shehad seen both hecaller ID
and the police reportsy October 2016-nearly five years before she sued him.

Dr. Uppals laterreceipt ofostensiblybetterevidence—the phone records that
Mr. Meczyk and her next tweets of lawyers allegedly refusedsiabpoenaarlier—
does not alter this resultSee Terry v. TalmontadNo. 11 CV 6083, 2014 WL
1153505, at *6 (N.D. lll. Mar. 21, 2014) (rexuitable tolling where plaintiff knew
“on the day of his arrest” that “there was no basis for tlegations” andater “had
an opportunity to review the police reports in the ¢adespite lack of other filgs
“The missing information must go to thexistenceof the claim, not its details.”
Miceli v. F.B.I., Chi. Div, No. 02 C 5749, 2002 WL 31654948, at *9 (N.D. Ill. Nov.
21, 2002) o equitable tollingwhat matters is “whether a reasonable person would
be aware of theossibility of a claim” (quoting Mitchell, 286 F.3d at 45); J.S.
Reimer 990 N.E.2d at843 (fraudulent concealment requires “representations
designed to prevent discovery of the cause of acboriinduce” delay. Becauser.
Uppal wasplainly aware of her claims against Mr.eldzyk by no later than 2010

those claims areow timebarred, and therefodismissed with prejudice
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[11.  Conspiracy Claims Against All Defendants

Dr. Uppal’s last set of claims are set out in her “First CanisAction” for
“Conspiracy,” which includesix Countsagainst all defendantsSee supranote 3.
These claims allege that “Defendants, acting in concdft amd with [sic] other
known and unknown coonspirators, conspired to accomplish a lawful purpose, a
merger between Rosalind Franklin Univgrof Medicine & Science and Advocate
Lutheran General Hospital, by an unlawful means,” including “joint actitaty
maliciously oppress, threaten, ilguand otherwise harm Dr. Uppal as well as
fraudulently conceal and/or destroy material facts diggitheir actions.” Dkt. 15,
1963, 65. As to Mr. Meczyk, these claims are barred by lllinois’ tyear statute of
limitations for claims against attorneys for th@mereasons explainedbove See
supraPart Il (735 ILCS 5/1214.3(b) provides twyear shtute of limitations foall
actions against attorney “based on tort, contract, or othernywBkt) 21, at 5 (seeking
dismissal of all claims under all legal theories). Thmaeing defendants seek
dismissal of these claims as barred i@g judicata and for failure to allege a
cognizable claim.The Court considers each argument, and each claim, in turn.

A. Res Judicata

The University and Mr. Welch argue that Dr. Uppatonspiracy claims, like
the“personal injury” claiman her Third Cause of Actig are similarly barred byes
judicata because they involve “the same operative facts” as thee caugction
dismissed by Judge Guzmand because the doctrine applies equally to claims that

“could have been brougimt that casg Dkt. 31, at 814; seealso Matrix IV, 649 F.3d
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at 547 (es judicatabars issues actually decidedpnor suitandall other issueshat
could have been brought)Relatedly, Lutheran General and Messrs. Armada (its
former CEO) and Skogsbergh (its CEO and President) arguthéyaiverein privity

with the University as t®r. Uppal’'sprior action, andes judicatatherefore barser
current claims againghem, as well Dkt. 34, at2, 9; Dkt. 15, 1 .

“Privity is said to exist between parties who adequately reprdbe same
legal interests.” Chi. Title Land Trust Co. v. Potash Corp. of Saskatchewan Sales
Ltd.,, 664 F.3d 1075, 1080 (7th Cir. 2011) (quotiRgople ex rel. Burris v.
Progressive Land Developerg02 N.E.820, 825 (lll. 1992))Similar to the situation
here, pivity has been held to exist betweerdefendantgroup of physicians and a
hospital that jointly utilized the services of physicianwho suedthe formerfor
discrimination in connection with the termination of his ptmgment and then
attempted to sue thHeospital See Tartt v. Nw. Comm. Hosg53 F.3d 817, 823 (7th
Cir. 2006). Key tahe privity determinationn Tartt were the facts that the plaintiff
physician’s hospital privileges were conditioned upon his employmenh whie
former defendant, that higlaims against the hospital arose from the same
employment relationship that was at issue in the prior case, and that thelhospita
“could have been joined” ithe earlier suit Id. Similarly here, Dr. Uppal’'s claim
agairst the Lutheran General defendants stem from the sesidency progranthat
was at issue in her prior case (Dkt. 1%,1%-20); her residency was conditioned by
both the University and Lutheran Genglidl at ff] 15-16); and Lutheran General was

the subject of discriminatioand otherallegations in Dr. Uppal’s prior lawsuias
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noted in Judge Guzman'’s opinion dismissing that.thddoreover, Dr. Uppal does
not dispute the Lutheran Geneddfendarg’ assertion of privit, thereby conceding
the issue.SeeBonte 624 F.3cat466. Rather sheagain contends that her conspiracy
claims here are feirely different’ from the cause of action that Judge Guzman
dismissed, primarily becaus@ndispensable phone reports that comprise the vital
operative facts to the claims in this current case wenadféoo be totally irrelevant to
the claim brought in the older caseDkt. 37, at 3631.

According to Dr. Uppal, “the phone reports would prdivat the Plaintiff was
innocent in the 2009 casednd “the cover up and constitutional and civil rights
violations against the Plaintiff. . to secure approval of the affiliation with [Lutheran
Generdl by unlawful mean$ that are alleged in her consgy claims here.ld. at
24. But the irrelevance of these phone records in Dr. Uppal’s priereuén if it
was the University who urged their irrelevance in thatsigtnot determinative See
Huon 757 F.3d at 559 (that defendants “thwarted” attenptitigate discrimination
claims in earlier suit by arguing their irrelevancd dot precludees judicatawhere
later claims arose from the same group of operative)fat¥Vhether all of the fast

of one particular claim are relevant to anothernelags not a fact considered when

19 SeeDkt. 12 in Case No. 16v-3806, T 20 (“Abruptly from 2005 to the
present time, Dr. Uppal began to be harassed and victimized by staff at huthera
General Hospital in Park Ridge, Illinois as well as stafftla@ University]”); 22
(“During the Fall of 206 . . . Dr. Uppal was told . . . that in 2004 [the Uniug}diad
made a decision to switch their teaching hospitdiagion from Mt. Sinai Hospital in
Chicago to Lutheran General Hospital”); 1 26 (“Senior faculty positiociading the
chairmanshipvere assigned to Lutheran General Hospital staff and remains as so to
date.”). See als@015 WL 5062823, at *1 (tohg these allegations).
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determining whether a latérought claim is barred by res judicatePeregrine Fin.
Grp., Inc. v. TradeMaven, L.L.C909 N.E.2d 837, 842 (lll. App. 1st Dist. 2009)
(quotingCole v. Bd. of Trs. of Univ. of IJl497 F.3d770, 774 (7th Cir. 2007))Again,
“the key is that the claims arise from the same core of operfaitcts’ Matrix IV, 649
F.3d at 548and they do here

As in her earlier case, Dr. Uppal alleges harassment by the Unjvarsit
Lutheran Generaland a coesponding refusal to support her efforts fiod a
residency position at another institutialyring the same time period thiiversity
and Lutheran General weattempting tosecuretheir affiliation with each otheand
replacing University staff with.utheran General Staff Dkt. 15,1 17, 22, 29, 44;
Dkt. 12 in Case Nol5-cv-3806, 1 20, 22, 26. That Dr. Uppal now incorporates
these allegations into an overarching conspiracy thettyolving the University,
Lutheran General, and four sets of lawgypfotting to mountfraudulent criminal
charges against her and cougr of that effor—does notdiminish the pivotal point
that thefacts alleged (as opposed to thegal theories asserteflare the same in both
cases. Because the first claibn. Uppalbased on those facts wasmdissed with
prejudice in her earlier suit against the Univergigg judicatanow bars her current
claims against the University and those in privity with-Mr. Welch Lutheran

General and Messrs. Armada and Skogsbergiisowith prejudice™

' This holding applies to all six Counts in Dr. Uppal's First @aofAction,
except tle portion of Count Il (“Spoliation of Evidence”) that occurred aftedghi
Guzman'’s dismissalSeeDkt. 15, {1 58 (alleging destruction of documents pursuant
to protective order after dismissal of the federal cage$6Dkt. 37, at 24 (same).

23



B. Failureto Statea Claim

A related problem withhe claimsin Dr. Uppal’s First Cause of Actios their
failure to allegefacts supportinga conspiracy Instead, heseclaims center onthe
samediscrimination and retaliatioallegedin her prior suit flence,the res judicata
bar), andlack the factual basis necessary to allege a conspiraayyotype, let alone
one to violate Dr. Uppal’'s civil rights, destroy evidence, abuse protass]y
imprison her, or interfere with her att@y relationships SeeDkt. 15, 1 5986. In
other words, the conspiracy allegations exdith this casere conjecture. Dr. Uppal
urges the Court to acceptich scanpleading arguing that “conspiracy is generally
established ‘from circumstantis¢vidence and inferences drawn from evidence,
coupled with commoisense knowledge of the behavior of persons in similar
circumstances. Dkt. 37, at 27 (quotind\dcock v. Brakegate, Ltd645 N.E.2d 888,
895 (lll. 1994)). But Seventh Circuit authoritgquires more than conjecture:

The Rules of Civil Procedure set up a system of notice pleading.
Each defendant is entitled to know what he or she did that is
asserted to be wrongful. A complaint based on a theory of
collective responsibility must bsismissed. That is true even for
allegations of conspicy. Although every conspirators
responsible for others’ acts within the scope of the agreement, i
remains essential tdhew that a particular defendajoined the

conspiracy and knew of its scopégPlaintiff’'s] complaint does
not get even that far.

Bank d Am., N.A. v. Knight725 F.3d 815, 8187th Cir. 2013) see also Cooney V.
Rossitey 583 F.3d 967, 97@1 (7th Cir. 2009) (“Even beforeBell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), anlishcroft v. Igbgl 556 U.S. 662 (2009), “a bare

allegation of conspiracy was not enough to survive a motion to dismiss”).
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Thus, each defendantayreemento join the conspiracyis a necessary and
important element of this causéaction.” Borsellino v. Goldman Sachs Group, Inc.
477 F.3d 502, 509 (7th Cir. 2007). Dr. Uppal's Complaint “does not get even that
far.” Knight, 725 F.3d at 818.Dr. Uppal’s federal conspiracy clainf€ount I) thus
fail at the outset for lack of aadequately alleged conspmaal agreemeniin
addition to other shortcomings discussed beloMpreover,a civil conspiracyclaim
under lllinois lawalsorequires‘at least one torbus act by one of the amnspirators
in furtherance of the agreement that caused an injury tddiiff.” Borselling 477
F.3d at 509. As shown below, Dr. Uppal has failed to allegeanattionabletort.*?

1. Conspiracy Under 42 U.S.C. 88 1983, 1985, and 1986

Dr. Uppal’s “First Cause of Action” begins with purpalteonspiracy claims
under 42 U.S.C. 88 1983, 198&8nd 1986for “Conspiracy to Interfere with Civil
Rights,” “Deprivation of Rights,” and “Action for Neglect to PrevénbDkt. 15, at 14.

As to the first,Defendants correctly argue tHat. Uppal’s Complairt fails to allege

that the privatedefendants heréjointly engaged with any state officigls as
necessary for liability under § 198%eeDkt. 31, at 9; Dkt. 34, at-%. Dr. Uppal
attempts to remedy this deficiencyher Opposition by arguing(1) “the government

has been pervasively entwined with the school since the school's management is

under the control of city lawyers who represeithe governmernis interests,” Dkt.

2 Both sides assume lllinois law applies to Dr. Uppal’sestddims; and thus,
the Court applies lllinois law, as welEee Healy v. Metropolitan Pier and Exposition
Auth, 804 F.3d 836, 841 1(7th Cir. 2015) (“Because lllinois is the forum state, and
because no party has raised a choice of law issue, lllinois law govyerlECoy
Iberdrola Renewables, Inc/60 F.3d 674, 685 (7th Cir. 2014) (same).
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37, at 32; (2) the relationship “is one where the State so closebumages the
school’s activity that it can be said to be ‘cloaked with the authority of the stidte,
at 33 (quotation omitted); and (3) the State’s Attorney’s office “knowirayid
intentionally destroyed and concealed exculpatory evidence” that “nbribe
Defendants who are private entities could have accésbedeby demonstrating “the
coordination of the Defendants with the Statefd. Again, sich conclusory
conspiracyallegations fail on their faceRossitey 583 F.3d at 971 (dismissing § 1983
claim alleging joint private/state actiofiNo factual allegations tie the defendants to a
conspiracy with a state actoy.”Tom Beu Xiong v. Fischer87 F.3d 389, 398 (7th
Cir. 2015) (“It is well established that ‘a bare allegation of a conspiratyeba
private and state entities is insufficient to bring pingate entity within the scope of
§ 1983 (quoting Messman v. Helmké&33 F.3d 1042, 1045t{YCir. 1998))

Dr. Uppal's § 19882) claim similarly fails for lack of any conspiracip deer
her fom attending or testifying in any courgeeDkt. 37, at 4-48. Onceagain, Dr.
Uppal attempts tdill this void in her Opposition arguing herethat the defendants
“conspired to have the Plaintiff's bond revoked and have her arresteoutvlegal
excuse or probabkause,thereby preventing her from filinger discrimination claim
and ultimately testifyingagainst Lutheran General in federal court. Dkt. 37, at 47.
But Dr. Uppal’'s Complaint and Opposition both lack any factual allegabbmasy
conspiratorial agreement by these defendants with eilieeistate authorgs who
arrestedr prosecutether or the complainant in that criminal case (DrviBp “Even

under notice pleading, a complaint must indicate the gathe general purpose,dan
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approximate date of the agreement to form a conspiracy so that the defeaslant
notice of the charges against hinEstate of Sims ex rel. Sims v. CatyBureay 506
F.3d 509, 517 (7th Cir. 200@ismissing 81985(2) claim).

Dr. Uppal's claim under § 1985(3) fails for the same reassnwell asts
failure to alegeanunderlying constitutional violationSee Wilson v. Pri¢cé24 F.3d
389, 395 n.2 (7th Cir. 2010) (claim undefi985(3) “requires that a plaintiff allege,
amorg other things, that the defendants intentionally conspired to deprive him of
eqgual protection of the laws"tereagain, Dr. Uppal’s Opposition attemptssiapply
the missing violation, this time arguing thatthe defendants’ unsubstantiated
conspiracy tohave her “forcefully arrested” was undertaken “out of an invidious
animus to the Jewish people” and “to-deaize the university.” Dkt. 37, a657,

61. Notably, Dr. Uppal's Complaint“makes no such allegation, but rather consists
mainly of conclusonallegations, which is insufficient to meet the pleadiramd#ds

of Rule 8,”Wilson 624 F.3d at 395 n,2nd the equally conclusorg@usatios of an
antirJewish conspiracy in Dr. Uppal’'s Opposition are similavgnting Dr. Uppal
has thus failed tollege any cognizable claim undgrl9852) or (3) And, lacking

any cognizable claim undeither provision of § 1985, Dr. Uppal's claim under 42
U.SC § 1986 fails, as wellSmith v. Gomeb50 F.3d613, 61718 (7th Cir. 2008).

2. Spoliation of Evidence

Count Il of Dr. Uppal’s First Cause of Actiofleges“spoliation of evidence”
as follows “From January 2009 through to the present time, the Defendants along

with other known and not yet knowco-conspirators have routinely destroyed files
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and evidence including documents held in a government warehouse relethet t
2009 criminal case brought againgppal and through various corrupt means have
obstructed Uppal from gaining access to this evidence.” Dkt. 15, { 68. To the extent
this claim adresses actions prior tihe dismissal of Dr. Uppal's earlier lawsuit
against the Universityt is barred byres judicatafor the reasons explained above. In
addition, to the extent this claiagainrelies upon unspecified actiotia conjunction
with the State*—since “none of the Defendants who are private entities could have
accessed these filesDkt. 37, at 33, 64-it falls along with Dr. Uppal's other
conclusory conspiracy allegationdnd, finally, to the extent this claim rests upon the
destructionof discovery documents pursuant toPeotective Order entered in Dr.
Uppal’s prior lawsuitseeDkt. 15, I 58; Dkt. 37, at 24, 7i fails under lllinois law.

“The Supreme Court of lllinois has emphasized . . . that tdge sloes not
recognize a tort oihntentional spoliation of evidence, and that negligewliafon is
not itself an independent tort but rather a type of negligenBersellino v. Goldman
Sachs Group, Inc477 F.3d 5040. Thus, as the defendants argue, Dr. Uppal must
allege both a duty to preserve the documentguestionand a breach of that duty.
Id.; see alsdkt. 31, at 1611; Dkt. 34, at 5. Bufiar from demonstrating such a duty,
Dr. Uppal's Complaint and Opposition bothcknowledgethat the discovery
documentst issuenvere subject to destruction undePratectiveOrder enteredn her
prior lawsuit SeeDkt. 15, { 58; Dkt. 37, at 71. And while Dr. Uppédlegesherethat
this Protective Order was enteretiwithout Uppal’s knowledgé (Dkt. 15, § 58)the

case docket reflectser pro se motion to preserve the documents and vacate the
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protective order, which the district court denigdkeDkt. 47 in Case No. 1f&v-3806.
Moreover,the University explaingand Dr. Uppal does not dispute) that its counsel
neverpossessed or received the documents, and any destruction in complidnce wit
the Protective Order was “presumably” performed by Dr. Uppal's counsetheot
University’s. SeeDkt. 31, at10; Dkt. 38,at 7. Dr. Uppal has thus failed to
demonstrate a breach, as well as a duty, in support of tletsm claim.

3. Abuse of Process

Count Il of Dr. Uppal's First Cause of Action allegémt “Defendants have
abused the process of two official courtqgeedings,” namely, thetatecriminal case
against her and her own case against the Universitys district SeeDkt. 15, | 71.
Both allegations fail. As to the criminal casgain,the defendants here were neither
the prosecutor nor theomplainantin that case; r@d in any event, lllinois decisions
make clear that “calling the police and signing a criminal complaint” does “no
more than institute proceedings,” which “does not in and of itself constitute abus
process.” Evans v. Wst 935 F.2d 922, 923 (7th Cir. 1991%imilarly, Dr. Uppal’s
civil suit against the Universityas broughtagainst the University (notby the
University), and no other defendants here were parties tidmes,Dr. Uppal’'s own
lawsuit cannot support aabuse of process claim both becatleinstitution of civil
proceedingsloes not constitutabuse of processgl., and becasethe University was
not theparty who instituted that suit Indeed, Dr. Uppal makes no attenipther
Oppositionto support thisspect of her abuse of process claseeDkt. 37, at 6669),

which is, once again, reasafoneto dismiss it. SeeBonte 624 F.3cat466.
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4, False Imprisonment

Dr. Uppal's “false imprisonment” claim in Count IV failsrfsimilarreasons.
This Countsimilarly charges thatbetween November 3, 2009 and January 19, 2010,
Defendants intentionally confined Plaintiff without &gustification.” Dkt. 15,  76.
But again, none of the defendants here prosecuted or were complainants on the
criminal charge for which Dr. Uppal was incarcerated. Again, Dr. Uppal's
conclusory assertion in her Oppositiethat the defendantsonfined her‘in joint
action with the Stateé Dkt. 37, at 46—“is not enougli Rossitey 583 F.3d at 971.

5. Tortious I nterferencewith a Contract

Count V of Dr. Uppal's First Cause of Action alleges fbkowing tortious
interference with heagreements with her lawyers: “From 2008 through to the
present time, the Defendants have either directly or indirectly contacted’dJppa
various legal counsel with the intent and effecinafucing her legal counsel to breach
their contractual relationships with UppalDkt. 15,  80. The Complaint fails to
identify the “various legal counselivith whom Dr. Uppal had such “contractual
relationships,” or how they were induced to breach them. Insteadjntatpmes the
defendants’general“purpose of depriving Uppal of her legal rights and otherwise
causimg injury including preventing Uppal from securing evidence regarding the 2009
criminal case in a form admissible to a court proceeditd.at § 81.

A claim for tortious interference under lllinois law recps a plaintiff to allege
“(1) the existence of a valid and enforceable contract; (2) defendamtgddge of

the existence of the contract; (3) defendant’s intentional inducement¢axftbof the
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contract; (4) the absence of justification; and (5) damages resultingdgtendatis
wrongful inducement of the breach.G&S Holdings LLC v. Cont'| Cas. Co697

F.3d 534, 543 (7th Cir. 2012)Dr. Uppal’'s claim fails at the first step, since it
identifies no contract oattorney with whom Dr. Uppal had such a contra&t most,

earler paragraphs refer to “attorneys she was hiring” Wirere being pressured not

to pursue the case and to prevent exonerating evidence of the 2009 case from coming
into Uppal’s possession,” and one particular lawyer (Nisbanan) who “repeatedly

lied to her and her family, refused to authenticate the incoming numbers to her phone
on January 20, 2009 that would exonerate fasjfied and tampered with evadce

and took various other actions to conceal the fact that Bovis had lied under oath to
secure false criminal charges against her.” Dkt. 15, $$352 None of these
allegations attributeany inducing conduct to any of the defendants in this case.
Indeed, the Complaint compounds this problem by alleging that any induicemas
committed by unnameddefendants . . . either directly or indirectlyid. at § 80.

Dr. Uppal's Oppositiontacitly concedesthe lack of factual allegations
necessaryo support her tortious interference clasnguing agairthat “circumstantial
evidence often involves linking what may be apparently insignificantuanelated
events to establish a pattérnDkt. 37, at70. According to Dr. Uppal,d clear
repetitive pattern has been established all directed rdswansuring that the
authentication of the incoming calls to tR&intiff's landline phone on January20,
2009 remains out of the Plaintiff's reach permanentlg.” Thus, Dr. Uppakurmises

that “every single lawyer” she hired since 2008 “has been tortuousheiag with
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by the Defendantsbased solely oher conpanion allegation that “every lawyer has
intentionally worked against the Plaintiff and hetinterest of the Defendants without
any known preexisting conflicts of interestld. at 69-71. But Dr. Uppas mere
dissatisfaction with (or distrust of) hewno lawyers is an insufficient basis to charge
the defendantserewith inducing them to betray hét.

6. Negligent Infliction of Emotional Distress

Dr. Uppal’'s final claim against all defendants is for “ngght infliction of
emotional distress.”SeeDkt. 15, {1 8286. As Dr. Uppal acknowledges, “to state a
claim for negligent infliction of emotional distress, simeist allege that: (1) the
defendant owed her a duty; (2) the defendant breached that duty; and (3) her injury
was proximately caused blgat breach.” Johnsornv. Bishof 33 N.E.3d 624, 647 (lll.

App. 1st Dist. 2015); Dkt. 37, at 82. As Dr. Uppal also acknowledges, whether such
“a duty exists,” and “the nature of that duty,” are questimn the Court to decide as a
matter of law. Dkt. 37, at 8Bishof 33 N.E.3d at 647 (“Whether a duty exists is a
guestion of law for the court to decide.”). “Unless a duty is owed, them® is

negligence, and plaintiffs cannot recover as a matter of |&Bvshof 33 N.E.3d at

¥ The same is true of the new tortious interference allegation in Dr. Uppal’s
Oppositior—that the Universy’s counsel (Mr. McErlean) allegedly “arranged tbe
Plaintiff's attorney to secure a higher paying positatna different law firm in
exchange for abandoning the Plaintiff and entering into an unappostective order
to have the reports destroyed and permanently kept from the Plaintiff.” Dkt. ¥, a
71. In addition to the absence of any such allegatiddr. Uppal’'s Complaint, she
fails to identify the attorney who Mr. McErlean allegedly “bribed” in this fashibn,
at 71,or attribute such action to the Universitioreover Dr. Uppal’'s Opposition
admits that this allegedhange in employment occurred in October 20d5, after
that case was already dismissed and Dr. Uppal had filed, and the court hadhaenied,
objections to the protective ordeBeeDocket in Case Ndl5-cv-3806.
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647 (prackets omittedquoing Wash. v. City of Chi.720 N.E.2d 1030, 1032 (lll.
1999)). “The existence of a duty depends on whether the plaintiff and the defendant
stood in such a relationship to each other that the law will impose upon the defendant
an obligation of reasonablemrduct for the benefit of the plaintiff. Bajwa v. Metro.
Life Ins. Co, 804 N.E.2d 519, 526 (lll. 2004)“If the victim has not alleged facts
sufficient to impose a duty on the defendants, she has failed to staien amthher
action should be dismied.” Bishof 33 N.E.3d at 647That is the situation here.
According to Dr. Uppal’s Opposition, the defendamasl a duty, “recognizing
that one of their employees has committed a crihd@obof moral turpitude,” to “alert
the authorities,” to refute” Dr. Bovis’ allegedly false criminal complaint agaixt
Uppal, “or verify that his statements and stipulated testimony wémectted.” DKkt.
37, at 84.But neitherLutheran Generalorthe other defendants had any obligation to
Dr. Uppal (a formeresident)to monitor acriminal complaint filedoy one oftheir
physicians, let alone the truthfulness of such a complaint. Nor could Lutheran
General bdaulted for faling to “alert the authorities” to the baselessness of such
criminal charge after DrUppal herself pled guilty to it. Nor doesDr. Uppal’s
repeatedclaim throughout her Oppositioof a “conspiracy to conceal” the falsity of
Dr. Bovis’ complaintaffectthis analysis.SeeDkt. 37, at 18, 2223, 33, 35, 49, 51, 66,
70-72, 85. “The complaint in this case, though otherwise detailed, is bereft of any
suggestion, beyond a bare conclusion, that the remaining defendamisaggred in a
conspiracy.” Rossiter 583 F.3d at 971 (“mere suspicion that persons adverse to the

plaintiff had joined aonspiracyagainst him or her was not enough”).
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V. LeavetoAmend

Dr. Uppal’'s two Opposition briefs also include requests for leave doafil
second amended complaint “to address technical defieencased by the
Defendants” and plactll allegations properly before the Court.” Dkt. 24, at1B2
Dkt. 37, at 87. That request is denied. For one thing, the deficiencies raidesl b
defendants areot merely technical; they are highly substantivend Dr. Uppal’s
two Opposition brief, which consume 100 pages and include extensive allegations
beyond those in her already lengthy Complaarply apprise the Court of the
conspiracyand claimssheseeks toallege. Also significant, Dr. Uppal's Amended
Complaint here is her fourth pleading attempt in two successive lawsuitsmadst
important, itsinfirmities are not mere pleading deficiencies; in #ddito their legal
failings, any claim that Dr. Uppal may have had is now tiba@red or precluded by
res judicata These are insurmoutile hurdles, which require denial of leave to
amend because it would be futilddams v. City of Indianapolig42 F.3d 720734
(7th Cir. 2014) (affirming denial of leave to file futile second amended cambipla

CONCLUSION

For the foregoing reasont$ie Motions to Dismissof all defendantgDkts. 21,
30, 34)aregranted All claims in Dr. Uppal's Amended Complai{Dkts. 13-15) are

dismissed with prejudiceJudgemenis enterecherewithin favor ofall defendants.

tanlia Plcsen

Dated: May 19, 206 Charles P. Kocoras
United States District Judge
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