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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
JOHN J. BROWN
Plaintiff, 15 C 8482
VS. Judge Feinerman

RALPH GERALD PORTERJR. a/k/a RALPH “BUD”
PORTER

Defendant

)
)
)
)
)
)
)
)
)
)

M EMORANDUM OPINION AND ORDER

John Brown brought this stagainst Ralph Portén the CircuitCourt of Cook County,
lllinois, after he wasnjured on a boat piloted by Porter. Doc. 1Portertimely removedhe
suit to thiscourt citing theadmiralty jurisdiction under 28 U.S.C. § 1333. Doc. 1. Brbas
moved to remand the sud state court, arguing that it does not fall within the admiralty
jurisdiction and that, even if it did, § 1333’s “savitggsuitors” clause precludés removal
Doc. 13. The motion is granted and the case is remandateocourt

Background

Thecomplant’s well-pleaded facts ar@ssumed truat this stage of the proceeding. On
August 7, 2013, Brown was a passangea boat thaPorterwas piloting orthe waters of Lake
Michiganbetween Navy Pier and the 31st Street Harlhwc. 14 at {1-2. Porter drove
unreasonably fast and tried to jump wawsisinghe boat to bounce violentlyd. at 4.
Because Poet failed to warn Brown to brace himself, Brown was thrown around the boat’s

cabin and sustained severe injuriés. at 194-6.
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Discussion

As noted Brown offers twogrounds for remand. First, he contenldat thissuit does not
fall within the 81333 admiralty jurisdiction. Doc. 18 at 1-4. Secdmargues that even if it
did, § 1333’s savinge-suitors clause precludds removal. Id. at 57. Brown is wrong on the
first ground but right on the second.

l. This Case Falls Within the § 1333 Admiralty Jurisdiction

The Constitution extends the federal judicial power “to all Cases of adminalty a
maritime Jurisdiction.” U.S. Const. alll, 8 2, cl. 1. Congress codified that power in § 1333,
which confesjurisdiction onthe districtcourtsover “[a]ny civil case of admiralty or maritime
jurisdiction, saving to suitors in all cases all other remedies to which thetharevise entitled.”
28 U.S.C. § 1333(1)Until relatively recentlyfrom an admiralty law perspectivedrt litigants
coud invokethe admiraltyjurisdiction whenever the aident at issue occurred oavigable
waters “The historic view of [the Supreme] Court hafsen that the maritime tort jurisdiction
of the federal courts is determined by the locality of the accidehtreat maritime law governs
only those torts occurring on the navigable waters of the United Statesdry Carriers, Inc. v.
Law, 404 U.S. 202, 205 (1971).

But in Executive Jet Aviation, Inc. v. City of Clevelaa@9 U.S. 249 (1972)he
Supreme Courjettisoned the locality te$dr onealso requiring thalleged tort to “bear a
significant relationship to traditional maritime activityld. at 268. The Court observ#tht the
significant relationship testas “more sensible and more consonant with the purposes of
maritime law than ... a purely mechanical application of the locality test,” wipiebthetically
would allow “a swimmer at a public beach [who] is injured by another swimmer” to irttieke

admiralty jurisdiction Id. at 255, 261. Iderome B. Grubatrt, Inc. v. Great Lakes Dredge &



Dock Co, 513 U.S. 527 (1995), the Cowetplained that the significant relationsigsthasboth
a location requirement and a connectiommaritimeactivity requirement

[A] party seeking to invoke federal admiralty jurisdiction pursuant to 28
U.S.C. 8 1333(1) over a tort claim must satisfy conditions both of location and
of connection with maritime activityA court applying the location test must
determine whether the tort occurred on navigable watehether injury

suffered on land was caused by a vessel on navigable Wédterconnection

test raises two issue# court, first, musassess the general featuréthe

type of incident involved to determine whether the incidenahastentially
disruptve impact on maritime commercé&econd, a court must determine
whether the general character of #o#ivity giving riseto the incident shows
asubstantial relationship toaditional maritime activity.

Id. at 534 (internal citations and quotation nsaoknitted).

Brown concedes that the localitgquirements satisfied hereas theallegedtort occurred
on a boat on Lake Michigan. Doc. 18 at 4. As for the connection requirement, Brown cannot
plausibly dispute that Porter’s piloting a boat on Lake Michigan had a substalati@inship to
traditional maritime activity.But as to the second component of the connection requirement,
Brown contends that Portedlegednegligence “could have no conceivable impact on interstate
maritime commerce.’1bid.

Sisson v. Ruby97 U.S. 358 (1990iustrates howthedisruptiveimpactcomponent of
theconnection requirement is applied. peasure yacht docked at a marind.ake Michigan
caught fire, damaging several neighboring vessels and the m&eedl. at 360. In rejecting
thecontentiorthat the fire had only a minimal potential effect on maritime commerce, the Court
explained

We determine the potential impact of a given type of incident by examining

its general charactei he jurisdictional inquirdoes not turn on the actual

effects on maritime commerce of the fire on Sisson’s yesseloes it turn on

the particular facts of the incident in this case, such as the source of the fire or
the specific location of the yacht the marina, that may have rendered the fire
on theUltorian more or less likely to disrupt commercial activifgather, a

court must assesise general features of the type of incident involved to
determine whether such an incident is likely to disngmhmercial activity



Id. at 363(emphases addedpPescribingthe incident as “a fire on a vessel docked at a marina on
navigable water’ the courtconcluded that it had a potentially disruptive impact ontimee
commerce because the foeuldhave “spread to nearby commercial vessels or make the marina
inaccessible to such vesseldd. at 362-63.

Another cogenillustration comes fronderomeB. Grubart a case arising from tl@&reat
Chicago Food of 1990, which occurred whéime collapse of a frelg tunnel’swalls allowed
water from the Chicago River to flow into the tunnel and surrounding buildings. 513 U.S. at
530. The Court reasodé¢hat thedisruptiveimpactcomponent of theonnectiorto-maritime
activity requirementurned “on a descriptioof the incident at an intermediate level of possible
generality.” Id. at 538. @aracterizing the flood as “damage by a vessel in navigable water to an
underwater structure,” the Court héfek disruptivetmpactcomponentvas metas “damaging a
structure beneath the riverbed could lead to a disruption in the water coufsantsécould
lead to restrictions on the navigational use of the waterway during required fepaiat 539.
TheCourt’sfocus inSissorandJerome BGrubart onpossiblerather tharactual consequences
echoed~oremost Insurance Co. v. Richardsd®7 U.S. 668 (1982), which involvedcollision
of two pleasure boats dhe Amite River in Louisianagndwherethe Court held that the
“potential disruptive impact of a collision between boat®iavigable waters” was present
regardless of whether the bo#iemselvesvere engaged in commerce or used for leistaeat
669, 675.

In light of these precedenthe alleged tort in this case satisfies disruptivetmpact
component of the connectisaquirement. Described at an intermediate level of generality, the
incident involved the negligent operationaotessel on navigable waters. Porter’s alleged

behavior could have adversely impactearittme commere in any number of ways: his boat



could have crashed into another boat or g pigtrer vessels may have altered their course or
ceased moving entirely to avoid a potential collisimm passenger could have been flung
overboard, requiring rescue teams to close off a portion of the lake. Brown lgwbserve
that none of these things actually happened. Doc. 18 at 4 (noting that this case “doesvot invol
a collision between multiple boats” and “at no point did the boat crash into any séa Wadit
is irrelevant—as notedall that matters is that the conduct hadgbgentialto disrupt maritime
commerce, and the negligent operation of a boat on open water clearly has thatl potent

It is true thatForemost Insurangehe case involving a collision of two pleasure boats,
cautioned that “[n]ot every accident in navigable waters that might disrujiinrneacommerce
will support federal admiralty jurisdictionBut it did so to underscore the necessity of the
accident arisingut of traditional maritime activity. 457 U.S. at 675 n.5 (distinguishing its facts
from those irExecutive Jetwhere “the sinking of the plane in navigable waters did not give rise
to a claim in admiralty even though an aircraft sinking in the water coeddeca hazard for the
navigation of commercial vessels in the vicinity”). Here, the operation and newigét boat
on Lake Michigan beara substantial relationship to traditional maritime activity. Accordingly,
because the alleged tort (1) occurred on a navigedtierway, (2) had the potential to disrupt
maritime commerce, and (3) arose from an activity bearing a substantiainghg to
traditional maritime activity, the case falls within th&333admiralty jurisdiction.
1. Brown May Invokethe Saving-To-Suitors Clause To Bar Removal

That is not the end of the matter, however, for Brown argues that a plaintiff who brings
suit in state court can invoke the saviogsuitors clause to preclude removal where, as here, the
suit arises under the § 13admiraltyjurisdiction but presents no alternativasis for federal

jurisdiction. Section 1333 provides in relevant part: “The district courts shallongueal



jurisdiction, exclusive of the courts of the States, of: (1) Any civil caseroirally or maritime

jurisdiction,saving to suitors in all cases all other remedies to which they are otherwise

entitled” 28 U.S.C. § 1338mphasis added)lhe question here is whether the “remedies”
preserved by the savirtg-suitors clause includenaadmiraltyplaintiff's right to initially select

and therretain a state forumwhere there is no alternative, nadmiraltyground for federal

jurisdiction.

“What the drafters of the Judiciary Act intended in creating the saving tossclitoise is
not entirely clar and has been the subject of some debawis v. Lewis & Clark Marine,

Inc., 531 U.S. 438, 444 (2001). Despite these interpretive difficulties, the Supreme Court has
theorized that the saving to suitors clause was inserted, probably, from
abundantaution, lest the exclusive ternmswhich the power is conferred on
the District Courts might be deemed to have taken away the concurrent
remedy which had before existedhis leaves the concurrent power where it
stood at common law.

Ibid. (internal qutation marks omitted). More specifically, the Caxplained that the clause

operates “as a grant to state courtsigiersonanjurisdiction, concurrent with admiralty

courts.” Id. at 445. The Court added that it had “previously refused to holddhatalty

claims ... fall within the scope o028 U.S.C. § 1331] federal question jurisdiction out of concern

that saving to suitors actions in state court would be removed to federal court and unttemine

claimant’s choice of forum.’1d. at 455. Put artber way:
Admiralty’s jurisdictionis exclusiveonly as to those maritime causes of
action begun and carried on as proceedings in rem, that is, where a vessel or
thing is itself treated as the offender and made the defendant by name or
description in order to enforce a liel.is this kind of in renproceeding
which state courts cannot entertaBut the jurisdictiomal act does leave state
courts competertb adjudicate maritimeauses of action in proceedings in

personam, that is, where the defendant is a person, not a ship or some other
instrument of navigation.



Madruga v. Superior CourB46 U.S. 556, 560-61 (1954) (internal citations and quotation marks
omitted);see alsdReedsburg Bank v. Apo]Ib08 F.2d 995, 999 (7th Cir. 1975) (notih@t state
courts retan concurrent jurisdiction oven personanactions in admiralty); 14A&harles Alan
Wright, Arthur R. Miller & Edward H. CoopeFederal Practiceand Procedures 3672 (4th ed.
2013 (“Th[e] so-called savingio-suitors clause effectively provides a plaiiivho has an in
personam claim the choice of proceedingn a state or federal court.”).

Accordingly, because Brown brought this snipersonanagainst a persoffPorter) the
state court has concurrentigdiction The question remains, howevehather the savintp-
suitors clause’preservation ofdll other remedies to whidBuitors]are otherwise entitled”
allows plaintiffs in cases like this one prevent removal. I re Chimenti 79 F.3d 534 (6th
Cir. 1996), the Sixth Circuit persuasively answered this questitheiaffirmative. After his jet
skis malfunctioned in the Gulf of Mexico, leaving him to drift aimlessly for 51 htlues,
plaintiff brought suit againgtistravel agentsld. at 536. The defendants removed the suit, and
the district court deniethe plaintiff'smotion to remandlbid. The Sixth Circuit reversed,
holding that “actions brought in state court under the ‘saving to suitors’ clausetgenerally
removable ..since the entire purpose of the saving clause was to give claimants pursuing a
commonkaw remedy the ability to choose their forum.” In raaghthat conclusion, the court
relied onRomero v. International Terminal Operating €858 U.S. 354 (1959), wheret
Supreme Court explained that:

the historic option of a maritime suitor pursuing a comr@awnremedy to

select his forum, state or federal, would be taken away by an expanded view
of § 1331,since savinglause actions would then be freely removable under
[28 U.S.C.] § 1441. ..By making maritime cases removable to the federal
courts it would make considerable inroads into the traditionally exercised

concurrent jurisdiction of the state courts in admiralty mattergurisdiction
which it was the unquestioned aim of the saving clause of 1789 to preserve.



Id. at 371-72 (citation omitted). Based on SwgremeCourt’s reasoning that the saving-
suitors clause protects a plaintiff's ability to select his forum, the SixtliCrrdedthat 81333
“provides a basis for federal jurisdictionimpersonanactions if the claimant so chooses, [but]
provides no basis for removal if the claimant doesso choose.”In re Chimenti 79 F.3d at
537-38. An exception tahis rule provides that defendantnayremove an admiralty case if
there is an independent basis for federal subject matter juriseidgtena basis other than
admiralty, such as complete diversity of citizenship with the requisite arnrocontroversy
under 28 U.S.C. § 1332 Id. at 538.

Other courts of appeals to have confronted this issuereacbedhe same conclusion.
See Morris v. E Marine Corp, 344 F.3d 439, 444 (5th Cir. 2003) (“General maritime claims
saved to suitors are, of themselves, not removable . ].rgmbval is appropriate if federal
jurisdiction exists under a separate statutél’y. Express Lines Ltd. v. Higgjr&81 F.3d 383,
390 (3d Cir. 2002) (“[Ah admiralty case filed in state court may only be removed if there exists
some independent basis for federal jurisdiction, such as diversity of citizénshevis v.
Hiller Sys. Inc, 54 F.3d 203207 (4th Cir. 1995) @&dmiralty and maritime cases may be
removable to federal court when there exists some independent basis for tetkeliatipn,
such as diversity of citizenship or when federal jurisdiction is independerdlylisbed by a
federal maritime statute.”) (citation omittedge alsdNright, Miller & Cooper,suprg 8§ 3674
(“[S]aving clause cases theoretically are removable, and aeruoh cases so hold, only if all of
the elenents of diversity jurisdictior-complete diversity of citizenship among these contesting
parties and theequisite amount in controversysrsome other federal subjauiatter
jurisdiction basiss present in thection.”) (footnotes omitted) Still other circuits including the

Seventhhave expressed agreement in dicGaeln the Matter of Ill. Marine Towing, Inc498



F.3d 645, 650 (7th Cir. 2007) (“[T]he saving to suitors claseces a preference foommon

law remedies in the forum of the claimant’s choice, and trial by jury is an exahgplemedy
available to suitor¥) (internalcitationand quotation marks omittedpklahomaex rel.

Edmondson v. Magnolia Marine Transp. C869 F.3d 1237, 1240-41 (10th Cir. 2004)

(discussing thépersuasive[]” argument that the sawtaysuitors clause precludes removal

without an independent basis for jurisdictioMgrris v. Princess Cruises, In236 F.3d 1061,

1069 (9th Cir. 2001) (recognizing that other tethave held that saving clause claims brought

in state court are not removable under 28 U.S.C. § 1441 absent some other jurisdictional basis,”
but ultimately finding that the plaintihad forfeited the argument).

Porterdoes not dispute the holdingstbé abovecited cases, but instead argues that they
have been rendered obsolete by the 20fiédndmento 28 U.S.C. § 1441(bg subsection of the
general removal statute. Doc. 20 @B This issue has deeply divided district court jugties
variousdecisions are cataloguedlianglois v. Kirby Inland Marine, LP__ F. Supp. 3d __,

2015 WL 5999831, at *4-5 (M.D. La. Oct. 15, 2015). To the undersigned’s knowledge, no court
of appeals has resolved the issue, though the Seventh Circuit flagged it before cgrtichtdin

the plaintiffs had forfeited any contention that the amendment to § 1441(b) lefttiheac
interpretation of the § 1331(1) savitm@suitors clause in cases likomeroandChimentiby

failing to argue the pointSeeLu Junhong v. Boeing Go/92 F.3d 805, 817-18 (7th Cir. 2015).

Having carefully reviewed the arguments both pro and con, this court agrees with the
decisons holding that the amendment to § 1441(b) did not dishe settled principle that
8 1331(1)'ssavingto-suitors clause allows a plaintiff to forestall removal where the only basis
for federal jurisdiction is the admiralty jurisdictiomn particular, the court finds persuasive the

analysis set forth iGregoire v. Enterprise Marine Seces LLC, 38 F. Supp. 3d 749, 754-65



(E.D. La. 2014). It bears mention that the district judge who auttiyad v. Hercules
Offshore, Inc.945 F. Supp. 2d 772 (S.D. Tex. 201Bg seminal decisionolding that the
amendmento 8§ 1441(b) rendered obsolete cdgesRomercandChiment;j later changed his
mind inlight of Gregoire See Sanders v. Cambrian Consultants (CC) Am,, Ind=. Supp. 3d
__, 2015 WL 5554639, at *4-5 (S.D. Tex. Sept. 21, 2015). Because the various arguments in
support of both sides of the issue have been thoroughly ventilated elsewhere, theredsmo nee
spill much additional ink, so the court will limit itself tbe following observations.

The plaintiff inRomerobrought suit on the “law side” of the federal district court after
being “seriously injured when struck by a cable on the deck of the [S.S.] Guadalupe.” 358 U.S.
at 356. There was no doubt that “[jJurisdiction of [Romero’s] claims could have been
established on the admiralty side of the District Court since 28 U.S.C. § 13p&cifically
grants jurisdiction in the District Courts in ‘case(s) of admiralty or maritime jutisdi€ Id. at
390-91 (Brennan, J., concurring in part). The dispute concerned whether Romero could also
bring “maritime claims rooted in federal law on the law side of the lower federal court&d”
at 35960. At the time, the distinction mattered because federal courts sitting in admagdty w
governed by different procedures and provided different remedies than fedemakdting in
law; for instance, jury trials generally were not permitted in admiralty cédirat 363. Because
the parties were not completely divelBemero could maintain his claines the law side of the
district court only under § 1331, which then (as noanferredurisdiction in civil actions
arising “under the Constitution, laws, treaties of the United Statedd. at 357-60 & n.2. The
Court held thaadmiralty claims did ndll under the 8§ 1331 federal question jurisdiction and

thereforethata federal court sitting in law had no jurisdiction over the cédeat 378-79.

10



This holding rested on several historical and practical grounds. For one, the Court had
previously explained idmerican Insurance Co. v. Cant@6 U.S. (1 Pet.) 511 (1828), that the
Constitution extends the judicial power to three discrete classes oflfealssa: to all cases in
law and equity, arising under this Constitution, the laws of the United Statesgatiestmade,
or which shall be made, under their authgrib all cases affecting ambassadorspther public
ministers, and consuls; [antd] all cases of admiralty and maritime jurisdictiond. at 545.
Because “the language of I831] was taken straight from Art. lll, s 2, cI” &nd because the
drafters otthe statuten 1875 would have been familiar wi@anter, the Court reasoned that the
jurisdiction created by 8331 was intended to be distinct and separate tine@dmiralty
jurisdiction. Romerg 358 U.S. at 363-68. What is more, the Court explained, if plaintiffs could
always bring admiralty cases in district courts sitting in law, the unique presedod remedies
specificallydesigned for admiralty actiomdfectivelywould be abolished

We have uncovered no basis for finding the additiosaigh of changing the
method by which federal courts had administieadmiralty law from the
beginning. The federal admiralty courts had been completely adequate to the
task of protecting maritime rights rooted in federal |avinere is not the
slightestindication of any intention, or of any professional or lay demands for
a change in the timganctioned mode of trying suits in admiralty without a
jury, from which it can be inferred that by the new grant of jurisdiction of
cases ‘arising under the Constitution or laws’ a drastic innovation was
impliedly introduced in admiralty procedure, whereby Congress changed the
method by which federal courts had administered admiralty law for almost a

century. To draw such an inference is to find that a revolutiqgeragedural
change had undesignedly come to pass.

Id. at 368-69. Most significantly, and as noted above, the Court explainetkémaing

admiralty caseto fall within the 81331 federal question jurisdiction would destroy the purpose
of § 1333’s savingeo-suitorsclauseby allowing the removal of admiralty cases to federal court
under § 1441:

[T]he historic option of a maritime suitor pursuing a comranemedy to
select his forum, state or federal, would be taken away by an expanded view

11



of § 1331since savineclause actions would then be freely removable under

§ 1441 .... The interpretation [ 1331] contended for would have
consequences more deeply felt than the elimination of a suitaditional

choice of forum.By making maritime cases removable to the federal courts it
would make considerable inroads into the traditionally exercised concurrent
jurisdiction of the state courts in admiralty mattessjurisdiction which it

was the unquestioned aim of the saving clause of 1789 to preserve.

Id. at 371-72. The Court added: “The removal provisions of the original Judiciary Act of 1789, 1
Stat. 79, conferred a limited removal jurisdiction, not including cases of dtynaina maritime
jurisdiction. In none of the statutes enacted since that tineedavingclause cases been made
removable*—though it recognizethat“diversity cases,” which have an independent, non-
admiralty basis for federal jurisdictipmay be removedld. at 363 & n.16.
This brings us to the effect, if any, of the 2011 amendnoeh 1441(b). WhefRomero

was decided, 8441(b) read:

Any civil action of which the district courts have original jurisdiction founded

on a claim or right arising under the Constitution, treaties or laws of the

United States shall be removable withcegard to the citizenship or residence

of the parties. Any other such action shall be removable only if none of the

parties in interest properly joined and served as defendants is a citizen of the
State in which such action is brought.

28 U.S.C. § 1441(b) (19%8The Seventh Circuitecently statethatRomero by holding that
admiralty cases do not fall within thel831 federal question jurisdiction and thus (absent an
independent basis for federal jurisdiction) cannot be removed under § 1441, nlgcessari
concluded that admiralty cases were properly classified as “[a]ny other suclisdittidthin the
meaning of 81441(b)’s second sentenaed could not be classified as among the cases covered
by the first sentenceSee Lu Junhong92 F.3d at 81;/accord In re Dutile 935 F.2d 61, 63 (5th
Cir. 1991) (holding that “admiralty and general maritime claims fall within the cated ‘[a]ny
other [civil] action’ governed by the second sentence of § 1441(b)”) (alterationgimadyi

That interpretationfoRomerois open to question. Nowhere détsmeracactually make the

12



point attributed to it by.u Junhongin fact Romerocexpressly heldin the passage quoted at the
end of the previous paragraphatall admiralty cases (again, absent an independent
jurisdictional basidike diversity) were norremovable, and not just those whardefendant is a
citizen of the forum State.

WhetherLu Junhongcorrectly readRomeran this particular respecs immaterial
becauseeither way, the 2011 amendment to § 1441(b) did not upend § 1331(1)’s &aving-
suitors clause and the precedents interpreting the clause. As amended, 8§ 1441(b) reads

(b) Removal based on diversity of citizenship.—(1) In determining whether a
civil action is removable on the basis of the jurisdiction under section 1332(a)

of this title, the citizenship of defendants sued under fictitious names shall be
disregarded.

(2) A civil actionotherwise removable solely d¢ine basis of the jurisdiction
under section 1332(a) of this title may not be removed if any of the parties in
interest properly joined and served as defendants is a citizen of the State in
which such action is brought.

Section 1441(b) is now limited exclusively to cases under #838(a) diversity jurisdiction; it
cannot possibly be read to allow the removal of § 1333 admiralty cases. Thus, whetheer the p
amendment §441(b) allowed the removal of § 1333 admiralty cases only where no defendant
was a dizen of the forum State (&s1 Junhongsays) or not at all (d&8omerg 358 U.S. at 363 &
n.16,says), the amendment did nallow or enhancehe removability of admiralty cases.
Rather, the amendment eitherl(if Junhongs right) extinguished the limetlexception to the
prohibition of removal or (itLu Junhongs wrong) kept the categorical prohibition intact.

It would suffice to stop there, but one further point is in order. The amendment to
8 1441(b) does not mention § 1333 or the admiralty jurisdiction; to the court’s knowledge,
neither does the amendment’s legislative history. It followsRbetefts position thathe
amendmentipended decisions likRomeroandChimentirests on the premise that the

amendment impliedly repealedl833(1)’s savinde-sutors clause to the extetite clause

13



allowed an admiralty plaintiff in aim personansuit to forestall removal where there is no non-
admiralty basis for federal jurisdioh. The implied repeal doctrine provides that if two statutes
“are so inconsistent that the provisions of both cannot reasonably be construed to lo¢ & effe
the same time, the later repeals the earlier to the extent of such inconsistenay, tie
absence of a repealing claus€ampbell v. City of Chicagd 19 F.2d 1014, 1017 (7th Cir.
1941);see alsd/ision Processing, LLC v. Grove&5 F.3d 551, 559 (6th Cir. 2013)here
provisions in the twacts are in irreconcilable conflict, the latet cthe extent of the conflict
constitutes an implied repeal of the earlier 9n&A Norman J. Singer & Shambie Singer,
Statutes and Statutory Constructi®23:9 (7th ed. 2014) (“[W]hen two statutes are repugnant in
any of their provisions, the latectaeven without a specific repealing clause, operates to the
extent of the repugnancy to repeal the firstThe doctrine is narrow: “[Ajsent a clearly
expressed congressional intention, ... [a]n implied repeal will only be found wioeisipins in
two statutes are in irreconcilable conflict, or where the latter Act covers the wingdetsof the
earlier one and is clearly intended as a substitU@arcieri v. Salazar555 U.S. 379, 395 (2009)
(internal quotation marks omitted}[I]n the face of silence by Congress,” there is no implied
repeal if the “two statutory provisions ... are capable of coexistedhcB.'G. v. Holdey 744
F.3d 1022, 1031 (7th Cir. 2014). “[R]epeals by implication are not favored and will not be
presumed unless the intentioitloe legislature to repeal is clear and manifestui v.
Castanedab59 U.S. 799, 810 (2010).

There was no implied repeal here. The amendmeni#z§(b) does not mention
admiralty, and thus cannot be understood to cover “the whole subject” of § 1333 or itstgaving-
suitors clause. And the amended § 1441(b) is not irreconcilable with 8 1331(1); the former

governs the circumstances under which § 133#{&xsity casesay be removedvhile the

14



latter allows the plaintiff to forestall removal of empersonanmadmiralty case with no

independent basis for federal jurisdictiddecauselte provisions are eminently capable of
coexistence, there was no implied repeze Ill. Ass’n of Mortg. Brokers v. Office of Banks &

Real Estate308 F.3d 762, 764 (7th Cir. 2002){fe 1994 Act does not repeal the 1982 Act in

so many words, anidhplied repeabccurs only when the statutes are irreconcilabliéthe

district court concluded, however, is that the 1982 and 1994 Acts concermidsdaject

matter. That is not, and never has been, enough to show that the most recent statute repeals its
predecessory.(citation omitted).

Porter presents no other argument for holding that the 2011 amendment defeats a
plaintiff's ability to invokethe savingto-suitor clause to defeat removahccordingly, Porter
may not remove this action unless there is an independent basis of subject msdietiquri
But he has not argued that this case gives rise to federal question jurisdiction under § 1331 or
diversity jurisdiction under § 1332(a). And nor could he credibly dasthe complaint pleads
an ordinarynegligence clainand both parties are lllinois citizenseiiRand therefores
appropriate.

Conclusion

This casdalls within the§ 1333admiralty jurisdiction which gave Brown the option to
file suitin federal court. But givehis electiornto proced in state court and his invocation of
8 13331)’s savingto-suitorsclause, and also given the lack of any alternatte@admiralty
ground for federal jurisdiction, Brown may forestall removal and insist upon a remarsd. T
case therefore is remanded to the Circuit Court of Cook County, lllinois.

ﬂLI ? .

February 2, 2016 United States District Judge
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