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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

SANDRA SMITH,

Maintiff,
V. No.16 CV 07215
Hon.Marvin E. Aspen
MGM RESORTS INT’L,
A DELAWARE CORPORATION D/B/A

GRAND VICTORIA CASINO,

~— — e N N

Defendant.
MEMORANDUM OPINION AND ORDER

Presently before us is Defendant Elgin Ringat Resort d/b/a Gnd Victoria Casino’s,
(“GVC”) ! motion to dismiss Counts Il and IV of PlafiSandra Smith’s complaint for failure to
state a claim. (Dkt. No. 5.ror the reasons stated below, we grant GVC’s motion to dismiss,
without prejudice.

FACTUAL BACKGROUND

At the motion to dismiss stage, we accepinall-pleaded factual alggations as true, and
draw all inferences ithe plaintiff's favor. Cole v. Milwaukee Area Tech. Coll. Djst.
634 F.3d 901, 903 (7th Cir. 2011). Sandra Snvitls diagnosed with cervical cancer in
November 2009. (Compf.11.) At the time of her diagnosis, she had worked as a cocktail
server at GVC for almost two decadekl. {{ 8) Smith continued to work at GVC during her
cancer treatments until her termination on May 31, 200B.765.)

Smith began to receive cancer treattaém November 2009, at which time she
underwent an intensive three-month treatimegimen before returning to work on

March 9, 2010. I¢. 1 11.) Upon her return to work, Smatll needed one or two days off every

1 GVC states that Smith improperly sued itGM Resorts Internatioand has not corrected
the error despite its requestdkt. No. 6 at 1.)
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three months to attend to treatment and recovedy.f(L2.) Despite her continuing need for
time off for cancer treatments, Smith alleges G¥¢@ off Sandra’s Family and Medical Leave
(FMLA) time immediately.” [d. 1 13.) As a result, Smith states she began to use paid vacation
and unpaid sick days “to avoid cowtliand keep the job she neede@d. § 14.) In early 2011,
GVCpad Smith for the vacation days she used in 2010, but characterized them as “leave of
absence days,” which Smith alleges had tlganhee effect of pushing back her healthcare
benefits start datentil October 2011. 1¢. § 17.) In January 2011, Smith underwent a second
round of intensive chemotherapyid.( 18.) From February until June 2011, she received
chemotherapy three times per week and wdr&t night after her treatmentsd.)

In June 2011, Smith learned her cancer hadmetl) spread, and posaderious threat to
her life, which required her tandergo additional treatmentld({ 20.) Smith’s doctors told her
that this type of diagnosis meant she had, at rtiuste to five years to live, and one year or less
to live if her cancer did naoespond to treatmentld( {1 19.) Smith informed her supervisors of
the severity of her diagnosis, but alleges GAfain “cut off” her FMLA leave time, claiming
that her required treatment eamplarter “was for ‘just a coupkcans’ and thus was not actual
treatment under the FMLA.”Id. 11 20, 21.) From June 2011 through July 2012, Smith used
paid vacation days and unpaid personal dayker cancer treatment without stating the
purpose, because she was afraid to ask GVC about FMLA leave and wanted to avoid the delay of
her benefits start dateld( 19 28-35.) GVC continued to chaextte her time off as leave of
absence days and to push back the start date of her benefits in2012. (

In July 2012, Smith’s doctofsund a spot on her lungs thraguired surgical removal in
late August 2012.1d. 1 30.) By the time Smith returned to work on October 9, 2012, she feared

“even asking about FMLA coverage for hentinuing treatments” out of concern that GVC



would again categorize her time off as leave skalge days and further delay her benefits start
date in 2013. I¢l. 1 31.) Each time she requested timeoofivas cited for an attendance issue,
Smith reminded GVC’s human resources departrabatt her illness anddhit required her to
take time off for treatment and recoveryd. ( 34.) Even so, as Smith underwent cancer
treatment, her supervisors at GVC askedhosv much longer her treéaent would last and

noted “the increasing burden on GVC’s employee health insurance policy and other benefits.”
(Id. 17 23, 35.) By the end of April 2013, GVCdhaushed back her benefits start date to
December of that year, after agaharacterizing her time off f@ancer treatment as leave of
absence days.Id 11 40-42.)

During the course of her cancer treatnfemtn 2009 to 2013, Smith continued to receive
positive reviews until May 2013, the month of her terminatidd. Y 8, 36-39.)

On May 17, 2013, Smith was reprimanded for “failing to have an attitude conducive to a
productive work environment,” a charge Smittidoeed was fabricateddzause of her costly
medical treatments.ld. T 43.) The reprimand arose fromianident in which Smith failed to
serve a supervisor quickly on a night whea ¢lasino floor was understaffed and Smith was busy
waiting on customers.Id. 1 44-45.) On that same day, Smith had requested two leave of
absence days for her continuing cancer treatméatat(y 46.)

Just over a week later, on May 26, 2013, Smdticed a new, younger server had not
cleaned up customers’ used glasses and nafskimsher station, as required by GVC, and Smith
handed the server a “friendly ndteith a ‘smiley face’)” to rermd her to clear these items.

(Id. 7 48—-49.) When Smith arrived at workMay 30, 2013, her supervisor David Allred told
her she was suspended pending an investigatitre May 26, 2013 incident and told Smith to

“sign a form with false statements aghe ‘incident,” which she refused to dold (1 50-54.)



GVC fired Smith the next day, May 31, 2013d. (] 55.) After pressing GVC for a reason for
her termination, Smith was told that she wasgatting along with otheservers, “bossed them
around,” and had “no right to give that note’th@ younger server she had tried to held.) (
Sharon McGill in GVC’s human resources depamt ended the May 31 conversation by telling
Smith, “as of tomorrow, you have no imance coverage or benefits.ld({ 56.)

Smith received a right tsue letter from the EEOC on Ap18, 2016. (Compl. 1 5.)
Smith sued GVC on July 13, 2016, asserting cldonsvrongful termin&ion pursuant to the
Americans with Disabilities Act of 1990, 42 U.S§312101-12213 (2012) and Age
Discrimination in Employment Act of 1967, 29 U.S§3621-34 (2012); violations of the
Family and Medical Leave Act of 1993 (“FMLA"), 29 U.S.§8 2601-2654 (2012and
retaliatory discharge ued lllinois law. On September 12016, GVC moved to dismiss Smith’s
FMLA claim (Count Il) and her state-law retaliatory discharge claim (Count IV). (Dkt. No. 5.)

LEGAL STANDARD

A Rule 12(b)(6) motion to dismiss is meant to “test the sufficiency of the complaint, not
to decide the merits of the casésibson v. City of Chi910 F.2d 510, 1520 (7th Cir. 1990). In
evaluating a motion to dismiss, we must accdpiell-pleaded allegations in the complaint as
true and draw all reasonable irdaces in the plaintiff's favorThompson v. Ill. Dep’t of Prof'l
Regulation 300 F.3d 750, 753 (7th Cir. 2002). A courtshl grant a Rule 12(b)(6) motion to
dismiss only if a complaint lacks enough facts “Btesta claim [for] relief tht is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct. 193949-50 (2009) (internal quotation
marks omitted) (quotingell Atl. Corp. v. Twomb|\550 U.S. 544, 570, 127 S. Ct. 1955, 1974
(2007));accord. Killingsworth v. HSBC Bank Nev., N.807 F.3d 614, 618—19 (7th Cir. 2007).

The plausibility standard “is not akin to a ‘prdiilgy requirement,’ but itasks for more than a



sheer possibility that a defendant has acted unlawful\ghcroft 556 U.S. at 678, 129 S. Ct. at
1949 (quotingfTwombly 550 U.S. at 555, 127 S. Ct. at 1964-65).

“A claim has facial plausibility when theahtiff pleads factual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Igbal, 556 U.S. at 678, 129 S. Ct. at 1949. Althougdacaally plausible complaint need not
contain “detailed factual allegations,” it must ghefacts sufficient “t@aise a right to relief
above the speculative levelTwombly 550 U.S. at 555, 127 S. Ct. at 1964—-65. These
requirements ensure that the defendant recéiagsotice of what the . . . claim is and the
grounds upon which it restsld. at 555, 127 S. Ct. at 1964.

ANALYSIS

l. Count II: FMLA

GVC moves to dismiss Smith’s FMLA couwsd untimely under the relevant statute of
limitations. See Logan v. Wilking44 F.3d 577, 582 (7th Cir. 2011) (“While a statute of
limitations defense is not normally part of a motion to dismiss, . . . when the allegations of the
complaint reveal that relief is barred by the applicable statute of limitations, the complaint is
subject to dismissal for failure to state a cl&imThe FMLA allows an employee to take up to
twelve weeks of leave ia twelve-month periotb attend to a seriodsealth condition without
losing his or her job. 29 U.S.€82614-15. The FMLA authorizgsivate actions against
employers who “interfere with, sérain, or deny the exercisemfthe attempt to exercise any
right” it provides, or who “discharge or in anther manner discriminatgainst any individual
opposing any practice” it prohibit29 U.S.C. § 2615(a). FMLA clais are subject to either a
two year or three year statute of limitationd. 8 2617(c). Generally, a plaiff must bring an

FMLA claim “not later than 2 years after thet@laf the last event constituting the alleged



violation for which the action is broughtld. § 2617(c)(1). However, an FMLA claim “may be
brought within 3 years of the date of the kagént constituting the atied violation” if the
violation was “willful.” 29 U.S.C82617(c)(2).

Smith raises two argumentssapport of the timeliness of her FMLA claim. First, Smith
argues GVC'’s conduct was willful, and thereftre three-year statute of limitations should
apply. (Pl.’s Resp. (Dkt. No. 14) at 2.) Spezafly, she urges that GVC “manipulated . . . her
benefits start dates to move them later each yd#amately causing her to run out of leave time
as required to accommodate the days offreexled for life-saving cancer treatmentd.)(

Smith further argues that “at thery least, this raises actaquestion as to whether the

FMLA'’s 3-year [statute of limitaons] applies to Count 1.”1d.) Second, Smith contends that
the discovery rule should extend the statitimitations far enough to permit her claim,
because she did not learn of GVC’s “willistheme” until after her terminationid(at 2.) In
support, she argues that, “if necessary, [shepoaend Count Il to spég that she did not
discover the FMLA scheme until well after hemténation while she was reviewing the recent
history of her employment”(Id. at 3.)

The discovery rule “postpones the beginninghef limitations period from the date when
the plaintiff is wronged to the date whia discovers he has been injure@ada v. Baxter
Healthcare Corp.920 F.2d 446, 450 (7th Cir. 1990). The Seventh Circuit has not determined

whether the discovery rule ap@ien FMLA cases, although it hatated that “the ‘discovery

2 Smith filed an amended complaint dut requesting leave from the court on

October 17, 2016. (First Am. Compl. (Dkt. No. 33A party may amend a pleading more than
21 days after service “only witihe opposing party’s writteroasent or the court’s leave,”
neither of which Smith obtained before filing lz@nended complaint. Fed. R. Civ. P (15)(a)(2).
Regardless of whether she filed her amended @nmmproperly, the amended complaint differs
from her current complaint only insofar as iters to GVC as ElgifRiverboat Resort, which
would not cure any of the deficiencies in Count Il or IV.



rule’ of federal common law . . . is read into gtas of limitations in federal-question cases . . .
in the absence of a contradirection from Congress.Cada 920 F.2d at 450 (applying the
discovery rule in an ADEA action such tliaé cause of action accrued when the employer
communicated the termination to the employee).

For the purposes of deciding the present motion, we need not determine whether the
discovery rule applies in &MLA action or whether Smith has adequately pled a willful
violation of the FMLA. Assumingrguendoboth are true, Smith wouktill have to show that
she discovered the last event relating to G\@llsgedly willful FMLA violations on or after
July 13, 2013, or three years before she fileccbarplaint on July 13, 2016. The last event that
Smith alleges in her complaint in relation to her employment is her termination on
May 31, 2013 (Compl.§ 55.) She does not allege that siseovered a willful violation of the
FMLA by GVC after the date of her termination.

Smith argues, though, that her complaint ‘slaet specify when [she] discovered GVC’s
willful scheme and started her 3areclock running.” (Pl.’s Respt 2.) Specifically, she argues
that “she did not discover the FMLA schemil well after her termination while she was
reviewing the recent history of hemployment,” and that “[s]iifar to fraud, covert actions like

those pled here by nature prevent victims from discovering their nefarious existence until well

% On its face, Count Il of her complaint seemdy to allege unlawful interference with the
exercise of her rights, in vialion of 29 U.S.C. § 2615(a)(1), several points in the years
leading up to her terminationS¢€eCompl. 1 20, 28, 30, 68—78.) Importantly, the statute of
limitations for actions arising from those allegetkrferences began to run on the date of each
alleged interference, all of which occudrprior to her termination on May 31, 201Barrett v.

lIl. Dept. of Corrections803 F.3d 893, 896-97 (7th Cir. 2015). Smith does allege, however, that
“GVC terminated [her] unlawfully by . . . violating the FMLA by dis¢iomiing its application

and precluding her from using paid vacateoml other allotted days for her continuing
treatments,” (Compl. § 10), and that GVC'’s vimas of the FMLA caused her harm in the form
of “future lost income,” Id.  78). Reading the complainttime light most favorable to Smith,
we conclude that she has sufficiently géd that her termination was in violation

of 8 2615(a)(2) of the FMLA.



after adverse actions such as employment terminatiotes.at(3.) Smith clearly knew,
however, that GVC’s actions irlipated the FMLA. Indeed, sladleges that she worried “about
GVC'’s limitations on her FMLA days” while still employed, (Compl.  28), that she “feared
even asking about FMLA coveragat points during her employmenig.( 30), and that GVC
stated her “required treatmentegy quarter was for ‘just a coupteans’ and thus was not actual
‘treatment’ under the FMLA,"id. 1 20).

Because Smith’s complaint, on its fas&tes that she had knowledge prior to
July 13, 2013 of the FMLA violations she hasarted, she has pled herself out of co8de
Hollander v. Brown457 F.3d 688, 691 fn.1 (7th Cir. 2009) (“[D]ismissal under Rule 12(b)(6) on
the basis of a limitations defense may be appropnaen the plaintiff eféctively pleads herself
out of court by alleging facts thate sufficient to establish the dege.”) Even if GVC’s alleged
violations of the FMLA were willful, Smith’glaim is barred by the statute of limitations
because she did not file her action until July28.6, which is more than three years after the
“date of the last event” constitag] each alleged violation. 29&IC. § 2617(c). Thus, we grant
GVC'’s motion to dismiss Count Il of Sth's complaint, without prejudice.

. Count 1V: Retaliatory Discharge

GVC also moves to dismiss Smith’s state ketaliatory discharge claim, arguing that
she failed to plead the essential element thatliseharge violated edear mandate of public
policy, and that she failed to report or opp@38£C’s alleged unlawful conduct. (Def.’s Mem.
(Dkt. No. 6) at 5.) GVC further argues that Smith is not permitted to plead FMLA claims and
claims under the Americans with Disabilitidst alongside a state lasgtaliatory discharge

claim. Id. Smith counters that her claim does plefitha elements of atlinois retaliatory



discharge claim, and that she is permitted éaglthat claim in the alternative.
(Pl’s Resp. at 3-5.)

Under lllinois law, “[t]o stag a valid retaliatory dischaggcause of action, an employee
must allege that (1) the employer dischargedeimployee, (2) in refation for the employee’s
activities, and (3) that the dischargelates a clear mandate of public policytirner v. Mem’|
Med. Ctr, 911 N.E.2d 369, 374, 233 Ill.2d 548, 553 @009). Although linois law does not
define the precise limits of cldgrmandated public policy, the toof retaliatory discharge has
only been allowed in two instaes: “[1] where an employeedsscharged for filing, or in
anticipation of filing, a clainunder the Workers’ Compensation Act . . . or [2] where an
employee is discharged in retdiloan for the reporting of illegaor improper conduct, otherwise
known as ‘whistleblowing.”Michael v. Precision Alliance Gr., LLQ014 IL 117376, 1 30, 21
N.E.3d 1183, 1188 (lll. 2014%ee alsdrandon v. Anesthesia & Pain Mgmt. Assocs.,,lAd7
F.3d 936, 941 (7th Cir. 2002) (“lllinois courts hadentified two situations in which the ‘clear
mandate of public policystandard is met: (1) when an employee is fired for asserting a workers’
compensation claim . . .and (2) when an emplaydieed for refusing to engage in illegal
conduct or reporting the illegal camet of others (‘whistle blowingor ‘citizen crime fighting’)”
(citations omitted)). The lllinois Supreme Coh#s explained that “public policy concerns what
is right and just and what affedthe citizens of the &te collectively . . . [A] matter must strike
the heart of a citizen’s sociabhts, duties, and responsibilitiedtre the tort will be allowed.”
Palmateer v. Int'| Harvester Cp421 N.E.2d 876, 878-79, 85 Ill.2d 124, 130 (lll. 198Ihus,
retaliatory discharge claims are “denied wheis it. . clear that only private interests are at
stake” because such private interests desatsfy the public policy requiremenalmateey

421 N.E.2d at 879, 85 lll.2d at 131.



Courts are reluctant to expand the limitghe# public policy element of a retaliatory
discharge claimSutherland v. Norfolk S. Ry. €826 N.E.2d 1021, 1029,

356 Ill. App. 3d 620, 629 (1st Dist. 2005) (“[T]nesurt . . . has declined to expand a private
right of action to cover retaliatory dischargelsich did not occur in the Workers’ Compensation
Act or whistleblowing settings.”). Instead, courts consistently limit the public policy element to
retaliation for filing a Workers’ Compensation claim or whistleblowing activit®&se, e.g.,
Buckner v. Atlantic Plant Maint., Inc694 N.E.2d 565, 569, 182 Ill.2d 12, 21 (lll. 1998)
(declining to expand retaliatory discharge to@npass the agent or employee who carries out
an employer’s dischargd)ambert v. City of Lake Foresh42 N.E.2d 1216, 1220-21,

186 Ill. App. 3d 937, 943 (2d Dist. 1989) (observing tHah an attempt to restrict the tort of
retaliatory dischargellinois courts have refused to findetlexistence of clely mandated public
policy in a variety of settings,” such as violatsoof constitutional rights, retaliation for filing a
claim with employer’s health insurance, and Hege for work absences necessary to attend to
injuries).

Smith argues, though, that her claim implicgiablic policy concers—specifically, the
sanctity of human life. (Pl.’s Resp. at 3—4.) t&ly, several courts haveld that retaliatory
discharge claims stemming from FMLA vititans do not satisfy the public policy element
because the FMLA is concerned primarily with private interéSeeSullivan v. Progressive
Cas. Ins. Cq.No. 03 C 8487, 2004 WL 1687123, at *6 (NID.July 27, 2004) (dismissing a
state law retaliatory discharge claim basedrFrbiL A violations because the FMLA “protects
private interests by balancing the needs of eggrs and employees,” unlike whistleblowing or
Workers’ Compensation claims which “protegizens from criminal activity or serious

hazards”);Callozzo v. Office Depot, IndNo. 97 C 5308, 1998 WL 111628, at *3

10



(N.D. lll. Mar. 6, 1998) (“The FMLA was only @gggned to ‘balance theddimate interests of
employers with the needs of the employees taiang leave for certain medical conditions and
compelling family reasons™ (citation omitted)ormeyer v. Comerica Bank — Illingis
No. 96 C 4805, 1997 WL 403697, at *1 (N.D. Ill. July 1997) (same). lllinois law is clear that
what constitutes public policy is a narrow, iied category, and we refuse to broaden that
category to include FMLA claims that may implicate the “sanctity of human life.” Accordingly,
Smith has failed to properly allegfee essential elemenof a retaliatorglischarge claim under
lllinois law, and we grant GV& motion to dismiss Count I'éf her complaint, without
prejudice?
CONCLUSION
For the forgoing reasons, we grant GVC'’s miotio dismiss, without prejudice. Itis so

ordered.

Marvin E. A en‘ ‘OQ/A‘P‘

UnitedStateDistrict Judge

Dated: December 5, 2016
Chicago/llinois

* Because Smith’s failure to adequately pleaddssential elements of a retaliatory discharge
claim is dispositive, we need not address whether Smith failed to report or oppose GVC'’s
unlawful conduct or whether she may plead AD&#l FMLA claims simultaneously with her
state law retaliatory discharge claim.
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