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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARIA N. GRACIA,
Plaintiff, Case No. 16 C 7297

V. JudgeJohn Z. Lee

SIGMATRON INTERNATIONAL, INC.,

GARY FAIRHEAD, and
LINDA FRAUENDORFER,

N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Maria N. Graciehasbrought this suitagainst her former employeBjgmaTron
International, Inc.(*SigmaTrori), as well as Gary Fairhead and Linda Frauendarfetheir
camcity as corporate officers &igmaTron Plaintiffs claimsarise fromstatementsnade by
Defendants in disclosures mandated by the Securities and Exchange Comni&isC)
Plaintiff alleges(1) retaliationby SigmaTronin violation of Title VII o the Civil Rights Act of
1964 as amendedTitle VII), 42 U.S.C. 8000e3(a), and the lllinois Human Rights Act
(IHRA), 775I1ll. Comp. Stat.5/6-101(a);(2) defamationper seagainst all Defendantand (3)
false light invasion of privacggainst all Defendasit For the reasons stated herein, the motion
[17] is granted in part and denied in part.

Factual Background

SigmaTronis a Delaware corporation with its principal placebokiness in Elk Grove,
lllinois. Compl.q 2, ECF No. 1. It manufactures circuit board assemblidg. 6. Plairtiff

began her employment &gmaTronin 1999. Id. 5. In 2008 Plaintiff filed a charge of
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discrimination againstSigmaTron with the Equal Employment Opportunity Commission
(EEOQC). Id. 1 8. SigmaTrorreceived a copy ahis charge on November 19, 2008, and Plaintiff
was fired sixteen days lateld. § 10.

In the litigation that ensue(t Gracia 1”) Plaintiff claimed,inter alia, that SigmaTron
violated Title VII by terminatingher employment in retaliation for filing of the EEOC charge.
Id. § 13. At trial, Greg Fairhead, executive vice presidentSagmaTronand the brother of
Defendant Gary Fairhead, testifigtlat Plaintiff was fired for intentionally permittingn
assemble working under her supervision to use léegk solder instead of leaded solderd
beingindifferent when confronted about itd. § 14 For her part, Plaintiff asserteat she did
not knowingly allow the assembly line to run, nor did she openly atiatishe had done so, but
rather she cias she stopped the employee as soon as thecamus to her attentionld. § 31.
On December 18, 2014, a jury returneseadict in favorof Plaintiff againstSigmaTronand
eventually, #er sveral postrial motions by SigmaTron the court entered a judgment in
Plaintiff's favor in theamount of $37478.14, which was affirmed on appedd. 1 16, 21
Gracia v. SigmaTromnt’l, Inc., 842 F.3d 1010 (7th Cir. 2016).

SigmaTronis a publity traded corporatiorand therefore is required to make regular
disclosures to th6EC Compl. 2. From November 2008 to December 204H4ile Gracia |
was being litigatedSigmaTronincluded language itheir quarterly disclosures that the company
did not expect the legairoceedings with Plaintiff to have any material adverse impachare
values it did not refer to the Plaintiff by naméd. 24. However, n a July2015filing signed
by Fairhead and Frauendorf&gmaTronfor the first time identifid Plaintiff by name stating
“[o]n December 5, 2008, Ms. Graciammployment . . was terminated after she knowingly

permitted an assembly line to run leaded bsanda leadfree room with leadree solder,



contrary to the customer’s specifications and prohibited by Company palicy.Ms. Gracia
openly admitted to permitting this to take plac&d’, Ex.E.

The case before this CoufBr@acia ll) arises not from Plaintiff's termination, but from
Defendants’ SEC disclosureBlaintiff filed an EEOCchargeforming the basis of this complaint
on September 2, 201&ssertingSigmaTronhad retaliated againgter by publishing the above
statenents regardindher professional competereevhich she claims are falsein its SEC
disclosures Id. §36. Plaintiff further alleges that Defendantdtea learning of thes charges on
September 3, 2015, repeated the statements regarding her termination in anottsclBE@:
on September 14, 2015, response to the charges she filédl § 39;id., Ex. H.

On November23, 2015 Plaintiff's counsel sent aeaseanddesistletter to Greenberg
Traung, the law firm thatoverseesSigmaTrors SEC filings, insistingSigmaTron stop
publishing thestatementghat Plaintiff claims ae false but SigmaTronnever responded.d.
1142—-45 Subsequently, on December 15, 2028d March 15, 2016SigmaTronagain
referencedPlaintiff by naman its SEC disclosuredd. 1146, 49.

Plaintiff assertsthat SigmaTrois SEC disclosuresas authorized byFairhead and
Frauendorferfalsely described her actions withgardto theassemblyline events that gave rise
to Gracia I. Accordingy, Plaintiff claims Defendantdefamed heandinvaded her privacy by
portraying her in a false lighand in doing soSigmaTronretaliatedagaing herfor engaging in
activities protected under Title VII and the IHRA

L egal Standard

A motion under Rule 12(b)(6) challenges the sufficiency of the compl@imtistensen v.
Cty. of Boong483 F.3d 454, 457 (7th Cir. 2007). Under federal noticadodg standards, “[a]

plaintiff's complaint need only provide a short and plain statement of the dhawirgy that the



pleader is entitled to relief, sufficient to provide the defendant with fairenofi¢the claim and
its basis.” Tamayo v. Blagojevitb26 F.3d 1074, 1081 (7th Cir. 2008) (internal quotation marks
omitted); see alsoFed R. Civ. P. 8(a)(2). When considering a motion to dismiss under Rule
12(b)6), the Court must “acceptfas true all weHpleaded facts alleged, and drgvgll possible
inference in [the plaintiff's] favor."Tamayg 526 F.3d at 1081.

Additionally, a complaint must allege “sufficient factual matter, accepted @stér(stae
a claim to relief that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). For a claimbe facidly
plausible the plaintiff must pleadacts allowing the court to dw thereasonable inference that
the defendant is liable for the misconduct allegedthe complaint Id. Accordingly,
“[tihreadbare recitals of the elements of the cause of action, supporteteitay conclusory
statements, do not suffice.ld. Finally, the plausibility standard is not akin to a probability
requiremenbut, rather asks for moreéhan a sheer possibility thatdefendant acted unlawfully.
Id.

Analysis
Retaliation
In Counts LI, V, VI, IX, X, XIII, XIV, XVII, and XVIII, Plaintiff alleges retaliation in

violation of Title VIl and theHRA.! Plaintiff allegesSigmaTronincluded statemestin its SEC

! Defendants make no distinction in their briefing between Plaintiff's Titlebéded

claims and IHRAbasedclaims. The Court’s analysis in relation to these claims, therefore,
focuses solely on Defendants’ Title Mdased argumentS&ee, e.g.Alioto v. Town of Lisbon

651 F.3d 715, 721 (7th Cir. 201)olding that undeveloped argumemt® waived) In any
event, courts assessihigRA retaliation claimshave adopted the framework used by federal
courts in addressing retaliation claims under Title Marshall v. Family Dollar Stores, Inc.

No. 11 C 1477, 2012 WL 1117897, at *2 (N.D. lll. Apr. 3, 2012).



filings to retaliae againstPlaintiff for vindicating her rights irGracia I. Title VII prohibits, in
pertinent part, empieers fromretaliatingagainst an employee because that individual opp@sed
practice made unlawful by Title VII dtmade a charge, testified, assisted, or participated
Title VII investigation, proceeding, or hearing. 42 U.S.Q080e-3(a); Burlington N. & Santa
Fe Ry. Co. v. Whitéb48 U.S. 53, 56 (2006). To prevail aretaliation claiman employee must
prove (1) she engaged in a statutorily protected activity; (2) sheradfan adverse employment
action; and (3) a causal link existstiveen the two.SeeWilliams v. Office of Chief Judge of
Cook Cty, 839 F.3d 617, 62(7th Cir. 2016). The parties do not dispute that Plaintiff has
satisfied the first element, as her formal EEOC chaagesxactly the type of statutorily
protected actity contemplated by Title VII. SeeGreengrass vint'| Monetary Sys. Ltg.776
F.3d 481, 485 (7th Cir. 2015). The parties However,dispute whetheSigmaTron’sactions
constitutean adverse employment action and wheBilamtiff has alleged a plausibtausal link
between the two.

A. Adver se Employment Action

The Supreme Court has interpreted Title VII's requirement of an “adverse yangulb
action” to mean that “the employer’s actions must be harmful to the point thatahielyveell
dissuade a reasonable worker from making or supporting a charge of discrimination.”
Burlington, 548 U.S. at 56. In applying this definition to this ca$es partiesfocus on
Greengrass V. International Monetary Syste#¥ F.3d 481 (7th Cir. 2015).

In Greengrassthe plaintiff filed a complaint with the EEOC after she had quit her job
with the defendantld. at 483. The defendan a publiclyheld companylater submitted a SEC
filing disclosing that the plaintiff had filed a sexual harassment complaint with theC RO

that it considered the claims “meritlesdd. at 481. During the course of héengthyjob search,



the plaintiff spoketo a recruiter who told her that she wasnemployablebased upon the
information in the SEC filing Id. at 485. The Seventh Circuibad no trouble finding that the
disclosurein a public filing was a materially adverse employment action basedediad¢hthat
the informationmight causefuture employergdo take anegative view of theemployee. Id.
Accordingly, the court found that “naming EEOC claimants in publicly avail8iEC filings”
could dissuada reasonable worker from magir supporting a similar clam“the essence of
a materially adverse employment actiomd:

Here, SigmaTron tries to distinguishGreengrass arguing that in that case,the
defendaris disclosure madetherwise privatenformation public, while hereGracia made the
information pultic herself, before the SEC filing, by commencthg lawsuit This argument is
unpersuasive. Th@&reengrassourt’s conclusiorthat disclosure of aBEOC claim in a public
filing constituted an adverse employment action was based on its concern thsk thfesuch
disclosures could chill workers from bringing such claims. The court's holding neas
dependent on whether that information was otherwise available to the phbéd. at 485 see
alsoEEOCv. Day & Zimmerman NPS, IndNo. 15CV-01416(VAB), 2016 WL 1449543, at *3
(D. Conn. Apr. 12, 2016) (notinghat when an employer disseminates amployeés
administrative charge of discrimination to theployee’scolleagues, a reasonable factfinder
could determine that such conduct constitutesduerae employment actipn What is more,
like the public filing in Greengrass SigmaTrors disclosure provided more than a general
description of Gracia’s claisnit provided SigmaTron’s own view of events, going so far as to
state that Ms. Gracia openladmitted” that she had violated company policy.

Accordingly, the Court denieSigmaTrors motion to dismiss on the basis that Plaintiff

did not state andverse employment action



B. Causation

The standard for demonstrating causafiona Title VII retaliation claimis whether
considering the evidence as a whole defendantook anadverse employment action because
the plaintiff hadengaged ira protected activity SeeOrtiz v. Werner Entetsinc. 834 F.3d 760,
765 (7th Cir. 2016)Williams, 839 F.3dat 627. Factors to consider in this analysis include
suspicious timing, ambiguous statements of animwusether other employees were treated
differently, or evidence that the explanation for the adverse action was prete@teangrass
776 F.3d at 486see also Coleman v. Donahd@67 F.3d835, 860 (7th Cir. 2012)SigmaTron
contends that Plaintiff has not plausibly alleged causation. In doingasseitshat(1) its SEC
filings were mandatedeaving it no choice bubtdisclose Gracia’s claingnd (2) the temporal
gap betweerher protected activity and its disclosurestoo greatto support an inference of
causation. The Court will analyze each argunretrn.

1. Mandated Disclosure

Defendang argue that iSEC disclosuresan serve as the basis amaterially adverse
employment action, employersust choose to either complyith 17 C.F.R.8 229.103 which
requires disclosure of legal proceedings, risk being sued for retaliation. At this stage,
however, he Gurtis simply charged with determininghetherPlaintiff haspleadedsufficient
facts to supporta plausibleinference that Defendant includede information in the SEC
disclosures because Plaintiff brought suit and obtained a substantial judgmegsinst
SigmaTron This is precisely what Plaintiffas alleged.Compl {61, 67,97, 103, 131, 137,
162, 168, 191, 197 It may well be that SigmaTromay prevail after discovery. But at this

preliminary stage, Garcia has done enough to survive a motion to dismiss.



It bears mentioning, however, th&tgmaTrondid not disclosePlaintiff’'s name in its
disclosures from 2008 to 201/resumably believing that it was not required to do so uhder
C.F.R. 8229.103 It was only after the jury award in Gracia’s favor in July 2015 that SigmaTron
began identifying Gracia by name in its public filingehese allegationgaken as a wholeaise
a reasonable inference that SigmaTr@c8ons may have been motived by retaliatory purposes.
SeeGreengrass776 F.3d at 487 (holding that shifts in policies regarding SEC disclosures could
lead a reasonable jury to find that stated SEC compliamas actually a pretext for
discriminatory animus).

2. Temporal Gap

SigmaTronfurther assertshat Plaintiff has not alleged a plausible causal, ldcause
Defendant did not include the allegedly retaliatmmyarks in the public SEC filing until negrl
four years after the Plaintiffadfiled her complaint inGracia I. But there is ndorightdine rule
that determines whether an adverse employment action falls sufficielotg on the heels” of a
protected activitysuch as to indicate causation; @Eflsuch a determination depends on context.
Kidwell v. Eisenhauer679 F.3d 957, 966 (7th Cir. 2012) (quotingudermilk v. Best Pallet Co.
636 F.3d 312, 315 (7th Cir. 2011)).

In Greengrassthe defendant did not become aware of the seriousness of the case until
fourteen months after plaintiffadfiled her claim with the EEOCGreengrass776 F.3d at 486.
The court held that a “reasonable jury could find that IMS [defendant] decidedat@mtes
against her not when she filed her charge, but when IMS saw that the EEQO@kimgsthe
charge seriously, and that the retaliation occurred in its next scheduledli8gC fild. Here,
SigmaTronstateghat it did not consider the matter a mietelegal proceeding until the district

court haddenied its postrial motion resulting in liability for $300,000 in damages, about one



third of SigmaTrors profits for the year.Def.’s Mot. Dismiss 6, ECF No. 18If the allegations
are taken as truegif over six years, from November 2008 to December 2014, Defehddnot
included Plaintiff's name or any information about its views of her claimsts public SEC
filings. It was only afterthe jury returned a verdict and the time piostt motiors were ruled
upon in her favor thaigmaTronbegan publishinguch information This timing issufficient to
support a plaubie inferenceat this stagehat SigmaTronincludedPlaintiff's name and other
new information in itSSEC filings toretaliate agaist Plaintiff forher success at trial

For its part,SigmaTronarguesthat it did not believésracia |1 to be material enough to
require the disclosure éflaintiff's nameunderl7 C.F.R. § 229.103. This may be so, suth
issues of intent are not amenable for resolution at the pleading stage and musbobe lieter
day. Hoglund v. Signature Mgmt. Grp., IndNo. 08 C 5634, 2009 WL 1269258, at *2 (N.D. Ill.
May 4, 2009)(“[T] he Court declines to stray from thengeal rule that it is inappropriate to
make determinations regarding pretext at the pleading .Stagé\ccordingly, for all the
foregoing reasons, the Court holds that it would be premature to dismiss Ptariafths of
retaliation.
. Defamation Per Se

Counts IlII, VII, X1, XV, and XIX of Plaintiff's complaint allege that Defendants defamed
herper se Under lllinois law a defamatorgtatements onethat lowersa persofs reputationin
the eyes of the community or deters the samity from associating withim or her. Solaia
Tech., LLC v. Specialty PublCo.,852 N.E.2d 825, 839l 2009. lllinois cours recognize
five categories of statementisat areactionableas defamationper se—meaning damages are
presumed-but onlytwo arepertinent to this case: (1) those imputing an inability to perform or

want of integrity in the discharge of dseduties of office or employment, and (2) those that



prejudice a party, or impute lack of ability, in his or her trade, professidmsiness.Bryson v.
News AmPubl'ng Inc.,672 N.E.2d 1207, 1214-18I( 1996). Plaintiff asserts the statemernh
the SEC disclosures at issuaputed she is unable to or lacks integrity ierfprming her
employment dutiesr that she lacks ability iher profession.

Defendand havemoved to dismiss Plaintiff's defamation claims thie ground that the
statements are capable of an innocent constructieven if a statement falls into one of {her
se categories a claim is not actionablas suchif it is reasonablycapable of an innocent
constructior? Chapski v. Copley Presdi42 N.E.2d 195, 199 (lll. 1982). The innocent
constuction rule requires a court to consider a written or oral statement in conteng thie
words and their implicatiotheir natural andbvious meaning.Id. If, whenso construeda
statement mayeasonably benterpreted as asrting something other than what is implicated by
the per secategory, itis notactionableper se Id. The lllinois Supreme Court has cauisal,

“[t] he rigorous standard of th¢ innocent construction rule favors defendantpen seactions
in that a nondefamatory interpretation must be adapteds reasonable The tougher standard
is warranted because of the presumption of damagpsrigeactions.” Anderson v. Vanden
Dorpel, 667 N.E.2d 1296, 1302 (199@)ternal quotatiomarks and citatioomitted).

For this reason, lllinois courts have been reluctant to fiatkstents by an employ&y
third partiesregarding an employegpag performancan a specific positiorio be defamatory
per se Rather, such statements have been deemed capabiarmafocent construction because
they canbe understood as pertaining ao employets pastperformance ima specific position
rather thanan employee’sgeneral ability to satisfactorily perforim future positionsfor a

different employer.Id. at 1302 Antonacci v. Seyfarth Shail P, 39 N.E.3d 225, 236 (lll. App.

2 The question ofnnocent construction is properly decided by this Court at the motion to

dismiss stageSee Knafel v. Chi. Sufimes, Inc.413F.3d 637, 640-41 (7th Cir. 2005).
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Ct. 2015) For example, irvalentine v. North American Cétor Life & Health Insurance 328
N.E.2d 265(lll. 1974), a secretaryof the defendant company told a third pattgt the plaintiff
was being discharged from the company becdhsevas a lousy ageyithe spent too much
money onfurniture, he did not devote enough time te Work, and he had not done things for
the compay that he was obligated to dad. at 266—67. The court held the statements “did not
necessarily implylaintiff's lack of qualifications or skill in his callingbut could beinnocently
construed to mean plaintiff did not properly or satisfactorily represent the ognapghat he
had a generally undasfactory agency relationshipld. Because this did not imply that the
plaintiff was unableto perform his duties aan employeeor that he was not qualified in his
calling, thecourt held thestatements were not defamatper se 1d.

lllinois courtshave reached the same conclusion in similar caSeeAnderson 667
N.E.2dat 1302(holding that a defendant conveying tpraspective employer thataintiff “did
not follow up on assignments” and that “she could not get along with coworkers” could be
reasonably construed to mean simply that the plaintiff did not fit in with the oeag@mzand
failed to perform well in thaparticular job setting, an@as not a comment on her ability to
perform in other, future positiondpunlap v. Alcuin Montessori S¢l698 N.E.2d 574, 571lI(
App. Ct. 1998) finding the statement that events hdddused virtually a total breakdown of
trust and confidence between [plaintiff] and the Baardjand] led the Board to conclude that
[plaintiff] is not satisfactorily performing her duties or carrying out thiecgs of the Board
could bereasonably construed assessinglaintiff’'s falure to perform well in the schdsl
particular job setting, as opposed to her inability to perform well in other, futureBopei
Gaynor v. Am. Ase of Nurse Anesthetistdo. 1-15-05572015 WL 9594358, at *18Il. App.

Ct. Dec. 30, 201p(holding that statements that Plaintiff failed to recommend or initiate any new
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projects, that she had failed at her responsibility for completing a serviesresge and that her
written communications were inadequaite no way would lead a reasonable person to conclude
that she was incapable of performing her”j@mnd were therefore capable of an innocent
construction.).
In this case, the statement in question reddlkmsvs:
Ms. Gracia’'s employment. . was terminated after she knowingly permitted a
assembly line to run leaded board in a l&gae room with leadree solder,
contrary to customer’s specifications and prohibited by Company pdlicg.use
of leadfree solder for leaded components can lead to devices that fail and
significant penaltis to the Company from customers aadulatory bodies. The
parts were quarantined and were not shipped. Ms. Gracia openly admitted to
permitting this to take place
Compl., Ex E. Much like the statements Malentineand like caseshis statementeasonably
permitsthe innocent constructiathat Plaintiff was not excellig in her particular position with
SigmaTronon the particular date in question, rather than thatvstseincapablef doing her job
competently odacked abilityin the industry Alternatively, te disclosurecan reasonably be
construedas a statement ofthe company’s positiom the Gracia | litigation, rather than as a
statement abotRlaintiff's competence or ability BecauseDefendars’ statementsre capalal
of at least onénnocent construction, the CoulismisgsPlaintiff's claimsof defamatiorper se.
[Il1.  FalseLight Invasion of Privacy

Plaintiff also assertsn Counts IV, VIII, Xll, XVI, and XX that by publishing the

allegedly false statements, Defendants pldedn apublic false light. But lllinois courts have

3 Any apparent tension between the Court's analysis of Plaintiff'sliaisa and

defamationper seclaimscan be explained by the differences in the goals of the two doctrines
and the present posture of this cadatapreting Title VII's antiretaliation provision broadly
ensures accomplishment of the act’'s primary objective of stopping disationi in the
workplace. Burlington 548 U.S. at 68. Moreover, Plaintiff need only state a plausible
retaliation claim at tis stage. Conversely, lllinois courtsequire rigorous application of the
innocent construction ruleyherebyany reasonablmnocent construction must be adop&tdhis
stage Anderson667 N.E.2cat1302.
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consistentlyheld that when an “unsuccessful defamatjer seclaim is the basis ofa
plaintiff's] falselight claim, [the plaintiff's]falselight invasion of privacy claim fails as well.”
Madisonv. Frazier, 539 F.3d 646, 659 (7th Cir. 2008geMoriarty v. Greeng732 N.E.2d 730,
742 (lll. App. Ct. 2000) (holding thdtecause theourt decided statements were not defamatory
per se “[tihe same analysis applies to the false light claims&g als Seith v. ChiSunTimes,
Inc., 861 N.E.2d 1117, 1130 (lll. App. Ct. 2007). Accordingly, since this Court has found
Defendand’ statements are capable of lagst one innocent construction, the Court hereby
dismisses Plaintiff's claims of false light iasion of privacy as wefl.
Conclusion

For the reasons stated herein, Defendants’ motion to di§imiss granted in part and
denied in part. Counts llI, IV, VII, VIII, XI, XII, XV, XVI, XIX, and XX relating to defamation
per seand false light invasion of privacy are dismiss&efendants Fairhead and Fraueridr

are therefore dismissed from this casks to the remaining counts in Plaintgfcomplaint—

Counts |, Il, V, VI, IX, X, Xlll, XIV, XVIlI, and XVIlIl—Defendants’ motiorto dismissis
denied.
IT1SSO ORDERED. ENTERED 3/21/17
K_/ﬂji_{k—_'
John Z. Lee

United States District Judge

4 Because the Coudismisses Plaintiff'slefamationper seclaimsandfalse light invasion

of privacy claimsfor the reasons descriheitl need not reaclhe additional issues of whether
Defendants’'statements arprivilegedor whether Defendants Fairhead and Frauendorfer can be
liable for them.
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