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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DELOISA BANISTER, )
)
Plaintiff, )

) Case No. 16 C 10445
V. )

) JudgeJohn Z. Lee

)
SOUTH HOLLAND POLICE )
DEPARTMENT, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Pro sePlaintiff Delois A. Banister (“Plaintiff”) brought this action against Defarida
South Holland Police Department (“Defendant”) under 42 U.S.C988. She alleges that
Defendan violated her constitutional rights by permitting a third party to remove profrerty
her house, which had previously been foreclogpon and sold. Defendant has moved to
dismissPlaintiff's complaint For the reasons that follow, Defendant’s motion [13] is granted.

Background

Plaintiff owned a home at 959 E. 166the®t South Holland, lllinois 60473. Compl. at
4, ECF No. 7. The home, however, was foreclosed uf@ePl.’s Mot. Strike at 32, ECF No.
16. On January 25, 2016, an lllinois circuit court entered an “Order Approving Report of Sale
and Distribution; Confirming Judicial Sale; and for Possession.” Def.’s MomiBss EX. A,

ECF No. 13¢ This order, in pertinent part, instradhat “the holder of the certificate of

! The Court can take judicial notice of thefeeeclosureproceedingsn reviewing Defendant’s

motion to dismiss RossW. v. Bank of N.Y. Mellon Corps23 F. App’x 395, 396 (7th Cir. 2013)
(affirming dismissal of complaint wherdistrict courttook judicial notice of state court foreclosure
proceedings in order to determine the applicability of tReokerFeldman doctrine) Byrd v.
Homecomings Fin. Netwark07 F. Supp. 2d 937, 942 (N.D. lll. 2005).
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sale. . .is enttled to and shall have possession of the mortgaged real estate no sooner than 30
days from the entry of this Orderld., Ex. A, at 3. It further stasthat “in the event possession
is withheld, the Sheriff of Cook County is directed to evict and dispossess, no sooner than 30
days from the entry of this Order][,] [Plaintiff].Id.
On November 1, 2036well after the state court order took effed®laintiff discovered
that a third party was removing property from her house. Compl. at 4. She calledd11 a
Defendant sent officers to her homiel. Although Plaintiff explairedto the officers that there
was a hearing date scheduled in connection wittstéteforeclosure proceedings on February
10, 2017, the officers nevertheless permitted the third party to contidueRlaintiff thereafter
filed a form complaintin federal courtalleging that Defendant “failed to intervene to protect
plaintiff from violation of plaintiff’s civil rights by one or more other defendaatsd “conspired
together to violte one or more of plaintiff's civil rights.’ld. at 2.
In her response, Plaintiff clarifies the nature of her cldinghe states that the February
10, 2017 hearing date concerned “lack of notice and Due Process under the U.S. Consiitution a
the lllinois Constitution which did not ocdiirin this case.” Pl.’s Mot. Strike at 1. She
continues:
Essentially, this is arlégal foreclosure and the remedy and recourse process was
not available to Ms. Banister because she was never duly notified of the
proceeding against her. She never had the opportunity to file a response or

answer, or deal with mediation, or any other remedy that might have avoided this
foreclosure and eviction.

2 Plaintiff styled her response as a motion to strike, but thet@€onstrued the motion as a timely

filed response. Order of Jan. 27, 2017, ECF No. T8e representations in Plaintiff's response are
consistent with and merely elaborate on her complamdthey are therefore properly considered by the
Courtin deciding Defendant’s motion to dismissieng v. Heavner, Beyers & Mihlar, LL.849 F.3d
348, 35354 (7th Cir. 2017).



Id. at 2. She claims that Defendant’s actions “aided a@met[ted]the entities” that denied her
due process through the foreclosure proceedityat 23

L egal Standard

Defendant has modeto dismiss Plaintiff's complaint under Federal Rules of Civil
Procedure (“Rules”) 12(b)(1) and 12(b)(6). Under Rule 12(b)(1), a defendant may move to
dismiss claims over which the federal court lacks subject matter jurisdictioisdiduon—i.e.,
the power to decide-must be conferred upon a federal couflynn v. Sandahl58 F.3d 283,

288 (7th Cir. 1995).In ruling on a Rule 12(b)(1) motion, the Court must accept as true all well
pleaded facts and may look beyond the jurisdictional allegations to whatever evidence i
submitted on the issue of subjecttter jurisdiction. See St. Joha United Church of Clhst v.

City of Chi, 502 F.3d 616, 625 (7th Cir. 2007).

A motion under Rule 12(b)(6) challenges the sufficiency of the compl@imtistensen v.
Cty. of Boong483 F.3d 454, 457 (7th Cir. 2007). Under federal notice pleading standards, “[a]
plaintiff's complaint need only provide a short and plain statement of the claim showing that the
pleader is entitled to relief, sufficient to provide the defendant with fairenofi¢the claim and
its basis.” Tamayo v. Blagojevigtb26 F.3d 1074, 1081 (7th Cir. 2008) (internal quotation marks
omitted); see alsoFed R. Civ. P. 8(a)(2). When considering a motion to dismiss under Rule
12(b)(6), the Court must “acceptfs true all weHpleaded facts alleged, and drgvgll possible
inference in [the plaintiff's] faer.” Tamay 526 F.3d at 1081.

Additionally, to survive a motion to dismiss under Rule 12(b)#6gomplaint must allege

“sufficient factual matter, accepted as true, to ‘state a claim to reliefigh@ausible on its

8 Plaintiff later states that her suit concerns “why [Defendant’s ofli@ated in the manner that

they did,” but the basis of her objection to their conduct is that “they had alostagding” to permia
third party to remove her property and thus were complicit in the stat¢’s judgment, which she
objects to on due process grounts.at 3.



face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twomb|y550
U.S. 544, 570 (2007)). For a claim to be facially plausible, the plaintiff must plead facts
allowing the court to draw the reasonable inference that the defendanbles fio the
misconduct a#tged in the complaintld. Accordingly, “[tlhreadbare recitals of the elements of
the cause of action, supported by mere conclusory statements, do not suéfic&ihally, the
plausibility standard is not akin to a probability requirement but, rather, asks ferthar a
sheer possibility thahe defendant acted unlawfullyd.

The Court is mindful that “@ro secomplaint, however inartfully pleaded, must be held
to less stringent standards than formal pleadings drafted by lawyEereKson v.Pardus 551
U.S. 89, 94 (2007) (quotingstelle v. Gamble429 U.S. 97, 106 (1976)). Nevertheless, while
the Court gives liberal construction tqeo seplaintiff's complaint, “it is also well established
thatpro selitigants are not excused from congsice with procedural rulesPearle Vision, Inc.
v. Romm541 F.3d 751, 758 (7th Cir. 2008).

Analysis

Defendant advances two primary bases on which it seeks to dismiss Fasotiiplaint.
First, it contends that the South Holland Police Departmenttisa suable entity. Whether a
local governmental entity can be liable undet983 dependsn state law. Sow v. Fortville
Police Dep’t 636 F.3d 293, 300 (7th Cir. 2011). Under lllinois law, an entity must have a
separate legal existence in order &dned. Richardson v. Cty. of Copk21 N.E.2d 114, 116
17 (lll. App. Ct. 1993). Municipal police departments that do not have an existence independent
of the municipality they serve are therefore not suable entibe®, e.g.Lewis v. Joliet Police
Dept, 2017 WL 1360777, at *1 n.1 (7th Cir. Apr. 14, 2017) (H&]Joliet Police Department][]

is not a suable entity.”Courtney v. City of Chi439 F. App’'x 557, 558 & n.1 (7th Cir. 2011)



(observing that “the Chicago Police Department is not a suable entityagralice department
is not a suable entity in lllinois”)Karney v. City of NapervilleNo. 15 C 4608, 2015 WL
6407759, at *1 (N.D. lll. Oct. 22, 2015) (“The Naperville Police D&pant is not a suable
entity, but merely a department of the City of Naperville which does not haveaateefegal
existence.”). The Court sees no reason to treat the South Holland Police Depdiffieremtly.
South Holland Police Department, Vilegof South Holland http://www.southholland.org
/departments/policdepartment(last visited Apr. 24, 2017) (listing the South Holland Police
Department as a department of the Village of South HollanBefendantmaintairs that the
South Holland Polic®epartment does not enjoy a separate legal existence from the Village of
South Holland, Mot. Dismiss at8, and Plaintiff does not contest this assertion in her response,
Pl.’s Mot. Strike at 2. The Court concludes, therefore, that the South Hollacd Pelpartment
is not a legal entity separate from the Village of South Holland and is not a progead atet
Defendantfurther assesd that, even if the South Holland Police Departmesmte a
proper defendant, Plaintiff's action would barred by theRookerFeldmandoctrine. This
doctrine “precludes lower federal court jurisdiction over claims seelengew of state court
judgments . . no matter how erroneous or unconstitutional the state court judgment may be.”
Kelley v. Medl Sols., LLC 548 F.3d 600, 603 (7th Cir. 2008) (alteration in original) (quoting
Brokaw v. WeaveB05 F.3d 660, 664 (7th Cir. 2002)). “A state litigant seeking review of a state
court judgment must follow the appellate process through the state coamsysd then diregtl

to the United States Supreme Couid,; becauséno matter how wrong a state court judgment

4 The Court properly takes judicial notice of the Village's wibsiaBella Winnetka, Inc. v. Vill.

of Winnetka628 F.3d 937, 944 (7th Cir. 2010).



may be under federal law, only the Supreme Court of the United States hdistjando review
it,” Sykes v. Cook Cty. Circuit Court Prob. Di837 F.3d 736, 742 (7th Cir. 2018).

Importantly, RookerFeldman also bars claims “inextricably intertwined with a state
court judgment.” Sykes 837 F.3d at 42. To determinewhethera claim is “inextricably
intertwined” with a state court judgment, a court asks “whether thealecdlamm alleges that the
injury was caused by the state court judgment, or alternatively, wheéhtdiral claim alleges
an independent prior injury thte state court failed to remedyld. To that end, “when as in
this case the injury is executed through a court order, there is no conceivabte redsess the
wrong without overturning the order of a state couhtl’at 743.

Evenif a litigant’'s claims are inextricably intertwined with a state court judgment,
RookerFeldmanapplies “only if[the litigant] had a reasonable opportunity to raise the issues in
state court proceedings.’Jakupovic v. Curran850 F.3d 898, 904 (7th Cir. 2017). “The
‘reasonable opportunity’ inquiry focuses not on ripeness, but on difficulties caustttoy[s]
independent of the actions of the opposing part[ies] that precluded’ a plaintiff fromnlgringi

federal claims in state court, such as state court rules or procedlieg$ot v. Fed. Nak Mortg.

° In her response, Plaintiff represents that her “case is still pending” in statereterencing the

February 10, 2017 court date. Pl.’s Mot. Strike at 2. The court docket pertaining twebtledure
proceedings, however, reveals no such court datese Information for Case Number 262H-04871,
Cook County Clerk of the Circuit Court Electronic Docket Searbttps://courtlink.lexisnexis
.com/cookcounty/FindDock.aspx?NCase=2{113-04871&SearchType=0&Database=3&case_no=
&PLtype=1&sname=&CDateHlast visited June 29, 2017). In any case, under lllinois law, an order
confirming the sale of a property in foreclosure “operates as tte¢ &nd appealable order in a
foreclosure case.EMC Mortg. Corp. v. Kem®82 N.E.2d 152, 154 (lll. 2012).



Ass’'n 374 F.3d 529, 53485 (7th Cir. 2004) (alterations in original) (quotibgng v. Shorebank
Dev. Corp, 182 F.3d 548, 558 (7th Cir. 1999)).

RookerFeldman has been frequently applied to claims stemming from ae’'stat
foreclosure judgment.E.g, Sheikhani v. Wells Fargo Bank26 F. App’x 705, 706 (7th Cir.
2013) (barring a claim unddrookerFeldmanwhere the injuryclaimedwas “the loss of [a]
house to foreclosure,” which “flow[ed] from the foreclosure judgmesglf’); Wallis v. Fifth
Third Bank 443 F. App’x 202, 204 (7th Cir. 2011) (holding theatplaintiff's conspiracy
contentions stemming from “disagreement with [a state court’s] foreclpsilgement” asked the
court to “review and reject rulings the stateid made against [plaintiff] in the foreclosure suit,”
and that “theRookerFeldmandoctrine block[ed] a federal district court from entertaining those
contentions”);Sappington v. Deutsche Bank Nat'| Trust,0¢o. 15 C 6039, 2016 WL 3406403,
at *3 (N.D. lll. June 21, 2016) (observing that “[flederal courts consistently dismiss aortgl
like Plaintiff's seeking to challenge a state court judgment of foreclosure and sale,
collecting cases). Merely raising due process challenges to the state igeedcasting a
federal complaint as a civil rights action does not remove a claimRarkerFeldman Taylor,

374 F.3d at 534 (collecting cases).

6 In dicta, the Seventh Circuit has cast doubt on the “reasonable opportwiggtien as it might

apply here:

[T]he SupremeCourt definitively concluded inBxxon Mobil Corp. v. Saudi Basic
Indudries Corp, 544 U.S. 280 (2003)that lower federal courts do not have subject
matter jurisdiction in cases in which the plaintiff complains of an injhag tannot be
separated from the state court judgmentthose cases, regardless of the opportunity that
he or she had to raise &im in state court, the litigant must appeal through the state
court system and then seek review in the United States Supreme Court by Vilitigof
certiorari. The “reasonable opportunity” exception was developed duringeavihen
federal courts ap@d RookerFeldmanmuch more expansivelyPostExxon Mobil the
“reasonable opportunity” exception to tReokerFeldmandoctrine is of questionable
viability.

Kelley, 548 F.3d at 607.



Here, Plaintiff's claims against Defendant arise inextricably froendiate foreclosure
judgment. Platiff admits as much in her response, where she states that she was given
improper notice of the foreclosure proceedings. Pl.’s Mot. Strike at 2. Defendanbection
to this case arises solely from itdficers’ inaction inpermitting a third party taemove
Plaintiff's property from her house pursuant to the state court’s order ofdsueel and sale.
Because Plaintiff challenges the propriety of the state court’'s ordegsserts that Defendant
did not have “legal standing” to permit removal tocor. Id. at 3. The injuries Plaintiff
complains ofincluding “financial loss” and “displacement,” Compl. at-&ere caused by the
state court order, rather than some prior, independent source. The Court cannot redress these
injuries without overturninghe state court’s orderRiddle v. Deutsche Bank Nafrust Co,

599 F. App’x 598, 600 (7th Cir. 2015) (“[Plaintiff claims] he was injured when the conspirators
deprived him of due process and violated state law by foreclosing on his house knowing tha
service of process was defective. Yet it was the statet judgment thatauthorizedthe
foreclosure and subsequent sale of [plaintiff's] hou§laintiff's] federal lawsuit is thus an
attack on that judgment and is barred by Ru®kerFeldmandoctrine”); Holt v. Lake Cty. Bd.

of Comm’rs 408 F.3d 335, 336 (7th Cir. 2005)A] bsent the state court’s judgment evicting
him from his property, [plaintiff] would not have the injury he now seeks to retjress.

Nor is there any indication that Plaintiff keed a reasonable opportunity to pursue her
claims in state court such tHabokerFeldmancannot apply. While Plaintiff maintains that she
was not duly notified of the proceeding against her, and thus could not respond or answer, she
does not present any basis from which the Court can conclude that she could not halsckaised
of service or noticéefore the state circuit court in challenging the foreclosure judgment or on

appeal within the state court systéoliowing the order approving sale. Thus, the Court cannot



conclude that she lacked a reasonable opportunity to pursue her challenge to tbeestaseire
order in state court. 735 Ill. Comp. Stat. 51508 (outlining procedures for objecting to a
foreclosure judgment and sale on the basis of lack of nokd4d; Mortg. Corp, 982 N.E.2d at
154 (describing “the order confirming the sale” as “the final and appealabkr or a
foreclosure casg; seeTaylor, 374 F.3d at 535 (affirming a district court’s dismissal ofaam
that a state foreclase judgment was procured by fraudherethe plaintiff had notmade the
court“aware of any state laws, state court procedures, or other impediments thétstamal in
the way of her bringing her claims in state court proceedin@$djionscredit Home Edjy
Servs. Corp. v. City of Chil35 F. Supp. 2d 905, 9423 (N.D. Ill. 2001) (“At best, plaintiff
might show that . . defendant’s alleged failure to serve plaintiff with proper ndticprevented
plaintiff from presenting its federal claim in theatiit court proceeding. This is not enough to
establish the ‘reasonable opportunity’ exception tdRbekerFeldmandoctrine.”).

Because theRookerFeldman doctrine applies, the Court lacks jurisdiction over

Plaintiff's claims.



Conclusion

For the foregoing reasonBefendant’s motion to dismiss [13] is granted. Plaintiff’s
complaint is dismissd without prejudice.Jakupovi¢ 850 F.3d at 904 (explaining that dismissal
under theRookerFeldmandoctrine should be without prejudidearringrefiling in federal court
but permittingreview of the underlying claims in state cotarthe extent permitted by state law).
Moreover, if Plaintiff wishes to file an amended complaint naming a proper defendant and
raising claims not barred und@ookerFeldman she is given leave to do so by July 21, 2017.
IT 1SSO ORDERED. ENTERED: 6/29/17

JOHN Z. LEE
United States District Judge

10



