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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HARTFORD UNDERWRITERS INSURANCE

COMPANY, et al.,

No. 16 C 10478
Plaintiffs/Counterclaim-Defendants

Judge Virginia M. Kendall

GUARANTEE TRUST LIFE INSURANCE
COMPANY, et al.,
Defendants/Counterclaim-Plaintiffs

)
)
)
)
)
V. )
)
)
)
)
)

MEMORANDUM OPINION AND ORDER

Hartford Underwriters Insurance Company and Hartford Casualty Insurance Company
(collectively “Hartford”) filed suit against Guarantee Trust Life Insurance Company (“GTL")
and Platinum Supplemental Insurance, lftPlatinum”) seekinga declaratory judgment
pursuant to 28 U.S.C. § 2204and § 1332 that Hartford, as GELinsurer, owes no coverage to
GTL in connection to an arbitration dispute with PlatirfunfDkt. No. 1, 1 1.) GTL filed a
Counterclaim against Hartford alleging breachaftcact (Count 1) and attorney fees pursuant to
215 ILCS § 5/155 for vexatious and unreasonal#éay in resolving the insurance dispute
(Count II). (Dkt. No. 12, 11 41, 46.) GTL nowores to dismiss Hartford’s Complaint under
Fed. R. Civ. P. 12(b)(6) for faita to state a claimpon which relief can be granted. For the

reasons below, the Court denies GTL’s motmuismiss the Complaint. [Dkt. 48.]

L«[A]ny court of the United States, upon the filing of an appropriate pleading, may déngaights and other legal
relations of any interested party seeking such declaration, whether or not further relief is becmidht. Any

such declaration shall have the force and effect afa fiidgment or decree and shall be reviewable as such.”

2 pursuant to a stipulation by the parties, the Court dismissed Platinum Supplemental Inswaase, party and

so the only remaining Defendant is GTRlatinum remains in the case as a party pursuant to their relative interest
in the outcome. (Dkt. Nos. 37, 42.)
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BACKGROUND

The following facts are setffith in Hartford’s Complaint unless otherwise noted and are
accepted as true for the purposeediewing the motion to dismiss.
l. The Insurance Policies

GTL had two insurance policies from Hard effective annually from January 1, 2015
through January 1, 2017: 1) a li#tp policy that coveed liability against “BodilyInjury And
Property Damage,” as well aséBonal And Advertising Injury Liability;” and 2) an excess
umbrella liability policy whichprovided additional insurance “in excess of the [HUIC policy]”
as a result of “bodily injury, property damage parsonal and advertig injury.” (Dkt. No. 1,
11 14-15, 17.) Included in the policies are “Definitions” and “Exclusion” sections that explain
what terms such as “advertising” and “bodily myjjumean, as well as what particular activities
are covered under the policiedd.] Additional exclueons added to the policies by amendment
set forth the following:

This insurance does not apply to “bodijury,” “property damage” or “personal
and advertising injury” for which thinsured may be held liable:

1. Because of:
a. Any obligation assumed by any insured,; ...
with respect to any contract or treaty of insurance, reinsured,
suretyship, annuity, endowmentor employment benefit plan,
including applications, receipts or binders;

3. Resulting from the rendering of or failure to render the following professional
services:
a. Advising,nspectingyeportingor making recommendations in the
insured’scapacityasaninsurance company, consultant, broker,
agenbor representativénereof;...

(Id. 11 16, 18.) Hartford attached copiestloé full policies and addendums to those

policies as exhibits to its Complaintid( Y 14, 16, 18.)



Il. The Underlying Arbitration Dispute

GTL is a legal mutual reserve company based in Glenview, lllindis.{@.) Platinum
is an lowa corporation that dobasiness within this District.Id. 1 5.) On February 11, 2016,
GTL filed its First Amended Arbitration Demand over a contract dispute with Platinum related to
insurance programs “developed and marketed by Platinum,” for which GTL served as the
underwriter. [d. Ex. A.) Platinum responded by fif a Counterclaim against GTL on May 5,
2016, seeking relief for breach of contract, tortiousrference and other state common law and
statutory claims. 14. Ex. B.) It was this underlyingrbitration dispw¢ between GTL and
Platinum that forms the basis of GTL's reguenade July 29, 2016, demanding that Hartford

provide defense and indemnity against thetaation Counterclaim as GTL'’s insuredd( 13.)

lll. The Dispute between Hartford and GTL

As a result of GTL's demand that Hard defend and indemnify the Platinum
Counterclaims, Hartford filethis current complaint seiglg declaratory relief. I1d. 19 1, 19.)
Specifically, Hartford asserts that it “owew duty to defend or indemnify GTL in the
Underlying Arbitration.” [d. § 20.) Hartford’s Complaint requests declarations that Hartford
has no duty to defend or indemnify GTL, as vasldeclarations thaéhe underlying policies do
not provide coverage for various costs and ohkbga that GTL claims are owed by Hartford.
(Id. at 18-27.)

LEGAL STANDARD

In lieu of a responsive pleading, a party miéy & motion to dismiss for failure to state a
claim upon which relief can be granted. FedCOR.. P. 12(b)(6). The reviewing Court must
accept as true all of the fadist forth in the complaintBell Atlantic Corp. v. TwombJyp50 U.S.

544, 572 (2007). In order to survigemotion to dismiss, the faclualegations set forth in the



complaint, accepted as true, must “state a claimelief that is plausible on its face,” thereby
allowing “the court to draw the reasonabiliéerence that the defendant is liabl&ark Pet Shop,
Inc. v. City of ChicagoNo. 15-3711, 2017 WL 4173707, at *2 (Tir. Sept. 21, 2017) (quoting
Ashcroft v. Igbal 556 U.S. 662, 678 (2009)). In additiontt®e complaint, the Court may also
consider exhibits that are attachadsupport of the complaint thpertain to facts set forth within
the pleading.Thompson v. lllinois Dept. of Professional Regulat@®0 F.3d 750, 754 (7th Cir.
2002).

DISCUSSION

|. Hartford’s Claim There Was No Duty to Defend

To determine whether an insurer has a duty to defend, the Court must compare the
allegations in the underlying complaint with thewisions of the insuramcpolicy in question.
St. Paul Fire and Marine Ins. Co. v. Village of Franklin BaBk3 F.3d 754, 756 (7th Cir. 2008).
“The duty to defend is onlfriggered if the facts alleged in tlkemplaint fall within, or at least
within, the scope of the policy.Id.

The Complaint filed by Hartford discusséte terms of the policies provided to GTL.
(Dkt. No. 1, 11 15, 17, Exs. H, F.) Accordingtt®e Complaint, coverage included protection
against “bodily injury” or “property damage,” which were specifically defined in the policies, as
well as “personal and advertising injury liability.”1d() Additionally, the policies outlined
exceptions to coverage such as limitationcoverage depending on the provision of immediate
notice to Hartford of an occurrencdd.] Hartford seeks a declaoay judgment that they owed
no duty to defend GTL in the underlying arbitratewtion against Platinum because the scope of
Platinum’s Counterclaim does not fallthin the policies’coverage limits.See c.f. U.S. Fidelity
& Guar. Co. v. Wilkin Insulation Cp.144 1lIl.2d 64, 73 (Ill. 1991)Xwhere an underlying

complaint alleges a theory of discovery agammstinsured, the insurer’s duty to defend arises
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even if only such theory falls within the caage of the policy). Although GTL disagrees that
the policy does not cover the umigeng arbitration actn, when viewing théactual allegations
within the Complaint in the lighthost favorable to Hartford, it islausible that the terms of the
policies do not require a duty to defend GTL ie tinderlying arbitration action. It is therefore
inappropriate to dismiss under Rule 12(b)(6)tba issue of whether Hartford had a duty to

defend GTL.

Il. Hartford’s Claim There Was No Duty to Indemnify

The duty to indemnify, or “reimburse (another) for a loss suffered because of a third
party’s or one’s own act or defauftjs both narrower than the duty to defend and arises only “if
the insured has already incurred lialilin the underlying claim against it.Outboard Marine
Corp. v. Liberty Mut. Ins. Cp154 Ill.2d 90, 128 (lll. 1992kee also Nat'| American Ins. Co. v.
Artisan and Truckers Cas. C&96 F.3d 717, 724 (7th Cir. 2015%enerally, “a principal has a
duty to indemnify the agent against expensesadiner losses incurred lifie agent in defending
against actions brought by thirdrpas if the agent acted witactual authority in taking the
action challenged by the third party’s suitdollingsworth v. Perry133 S.Ct. 2652, 2667 (2013)
(quoting 2 Restatement § 8.14, Comnminel). Viewed through théens of a principal-agent
relationship, GLT is the principal seeking inaafication from Hartford — its agent — for
damages incurred during the arbitration proaegadvith Platinum. Here, Hartford’s Complaint
provides plausible factlallegations suggesting that they never agreed thbeyterms of the
insurance policies — tod@gemnify GLT for actions such asetunderlying arbitrabn dispute.

The two insurance policies between Hartfartd GLT contain “exceptions” clauses as

outlining particular areas where coverage ishgited. (Dkt. No. 1, 1 15, 17, Exs. F, H.)

¥ INDEMNIFY, Black's Law Dictionary (10th ed. 2014).
S



Hartford’s Complaint specifically identifies prowess within the addenduno the policies that
further prohibit coverage in circumstanagkere GLT is acting as an insurerld. (Y1 16, 18,

Exs. G, I.) They further allege that the underlying aréiion dispute arises as a result of GLT
acting as insurer.ld. § 27.) The problem for GLT in theontext of a Rule 12(b) motion to
dismiss is that Hartford does not identify amyderlying resolution o& dispute that requires
indemnification. Hartford’s allegations within the Complaint, taken as true for the purpose of the
motion to dismiss, are that the insurance pdisigecifically exclude inaenification on the type

of claim that GLT seeks because of its dispwtdth Platinum. These factual assertions are
enough to preclude dismissal for failure to statelaim because the Complaint does not make
reference to any “liability orgense already incurred” that falithin the scope otoverage for

either policy.

lll. Claim Sufficiency Based on the Pleadings

GTL argues there is no case or controverssabse Hartford, as GTL’s insurer, settled
the underlying arbitratiodispute between GTL and Platinumdaso there is no claim requiring
a declaratory judgment that Hartford owes a dutgtéfend or indemnify. (Dkt. No. 49, at 3-5.)
GTL supports this theory on the basis set forth in its positaper and the memorandum in
support of the motion to dismiss that Hartfordledtthe underlying coveraggaim directly with
Platinum, thereby nullifying any active case or comersy as to the duty to defend. (Dkt. No.
45, at 6-8; Dkt. No. 49; at 3-4.) Similarly, GTL points out the latkny case or controversy as
to Hartford’s duty to indemnify (or not indemwjfbecause they have in fact indemnified GTL
through a settlement with Platinum. (DktoN49, at 4-5.) Alternatively, GTL argues that

lllinois law requiresHartford, as the insurer, to pay tefense costs already incurred by GTL,



as the insured, until Hartford obtains written notice that it no longer has a duty to ddfind. (

49, at 3-5.)

The issue with these argumgnas pointed out by Hartford its opposition to the motion
to dismiss, is that GTL asks the Court to grarRule 12(b)(6) motiobased on materials in the
record other than the complaint itself, orsapporting documents attach&a the complaint.
(Dkt. No. 57, at 6.) This method is contraoythe traditional approach when ruling on Rule
12(b)(6) motions.Thomason v. Nachtriel@88 F.2d 1202, 1205 (7th Cir. 1989) (consideration of
a motion to dismiss is limited to the pleadingSgeFed. R. Civ. P. 10(c) (written instruments
attached as exhibits to a pléagl are part of the pleadinggee also Levenstein v. Salafskg4
F.3d 345, 347 (7th Cir. 1998) (the exception wilgy ‘documents attached to a motion to
dismiss’ is very narrow and not intended gmore the distinction between a motion to dismiss
and a motion for summary judgment). GTL ashe Court to dismiss Hartford’s Complaint
because the underlying dispute — the claimgete against GTL by Platinum in arbitration
proceedings — is no longer a live case or controversy as proven by subsequent filings that detail
how Hartford settled those claims on behalf of GTL as its insurer. (Dkt. No. 45, at 3-6.) For its
part, Hartford now concedes there was a settlement, but it contests whether or not a resolution as
to “all of the underlying issues” occurred becaakéhe settlement, and also whether the details

of the settlement agreement with Platinum are aslitmlie against Hartford ithis current action.

Procedurally, the position pagefiled by both parties fall outte of the “four corners” of
the original complaint, as well as tharrowly-construed expgion of exhibitsattached to the
complaint and so they are inadmissible whagtiding a motion to dismiss/enture Associates
Corp. v. Zenith Data Systems Cqrf87 F.2d 429, 431 (7th Cir. 1993). GTL used the position

paper, filed shortly before its second motion tenalss in order to argubere is no existing case
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or controversy because Hartford settled the underlying dispute, which warrants dismissal in the
present action for failure to state a claim capablewkew. However, when the Court utilizes
materials outside of the pleaditg decide a motion to dismiss,must first convert the motion

into a motion for summary judgment and permit applicable discovery. Fed. R. Civ. Ps&2(b);
Venture Associates Cor®287 F. 2d at 431see also Covington v. lllinois Sec. Service,,|B69

F.3d 863 (7th Cir. 2001). On the other hand, whegrarty requesting a motion to dismiss relies

on exhibits that are not referenced in the Complaint, the Court needn’t convert the motion into
one for summary judgment¥enture Associates Cor®87 F. 2d at 431. This goes to the issue
before the Court: GTL argues for dismissal becaudesequent filings &htify a settlement of

the “the Underlying Arbitration” (Rt. No. 45, at 3-6), however it isappropriate to rule on such

an issue when there is no inclusion of the settlement in the complaint itself.

CONCLUSION

For the reasons explained above, the CourtedeGTL’s motion to dismiss for failure to
state a claim on the counts relating to Hartford’s request for declarations that they have no duty
to defend and no duty to indemni&TL for claims against it ithe underlying arbitration. [Dkt.

48.]

égﬁf irginia M. k/ndall N—
ItedStateDistrict Judge

Date: October 10, 2017



