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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PAULA A.LOPEZ,
No. 16 C 10532
Plaintiff,
Magistrate Judge M. David Weisman
V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,’

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Paula A. Lopez@peals the Commissioner’s deoisidenying her application for
Social Security benefits. For the reasondah below, the Court affirms the Commissioner’s

decision.

Background
Plaintiff filed an application for benefisn January 22, 2013. (R. 97.) Her application
was denied initially on May 8, 2013, and agan reconsideration on October 25, 2013. (R. 74,
97.) Plaintiff requested a hearing before anmirdstrative Law Judge (“ALJ”), which was held
on March 26, 2015. (R. 17-73.) On May 5, 2018, A.J issued a decn denying plaintiff's
application. (R. 122-41.) TEhAppeals Council denied reviefR. 1-3), leaving the ALJ’s
decision as the final decmi of the CommissionerSee Villano v. Astrue, 556 F.3d 558, 561-62

(7th Cir. 2009).

'On January 23, 2017, Nancy A.mBghill succeeded Carolyn W. Colvas Acting Commissioner of Social
Security. See https://www.ssa.gov/agency/commissioner.hiiast visited May 10, 2017). Accordingly, the Court
substitutes Berryhill for Colvin pursuant to Federal Rule of Civil Procedure 25(d).
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Discussion

The Court reviews the ALJ's decision deferentially, affirming if it is supported by
“substantial evidence in the record,8., “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusiokiite v. Sullivan, 965 F.2d 133, 136 (7th Cir.
1992) (quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). “Although this standard is
generous, it is not entirely uncritical,” andetisase must be remanded if the “decision lacks
evidentiary support.”Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002).

Under the Social Security Act, disability éefined as the “inability to engage in any
substantial gainful activity by reason of amgedically determinable physical or mental
impairment which can be expected to result@atd or which has lasteat can be expected to
last for a continuous period ofot less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). The
regulations prescribe a five-pagquential test for determining whether a claimant is disabled.
See 20 C.F.R. § 404.1520. Under the regulations,Gommissioner musbasider: (1) whether
the claimant has performed any substantiahfgh activity during the period for which she
claims disability; (2) if not, whether the clainmtahas a severe impairment or combination of
impairments; (3) if so, whether the claimant’s impairment meets or equals any listed impairment;
(4) if not, whether the claimant retains the residual functional capacity (“RFC”) to perform her
past relevant work; and (5) if not, whether sheinable to perform angther work existing in
significant numbers in the national economigl.; Zurawski v. Halter, 245 F.3d 881, 885 (7th
Cir. 2001). The claimant bears the burden obpat steps one through four, and if that burden
is met, the burden shifts at step five to @@mmissioner to provide evidea that the claimant is
capable of performing work esting in significant number@ the national economySee 20

C.F.R. § 404.1560(c)(2).



At step one, the ALJ found that plaintiff dh@ot engaged in substantial gainful activity
since her alleged disability onset date ofdbet 1, 2006. (R. 124.) At step two, the ALJ found
that plaintiff had the severe impairments of “asthma; dermatitis; depression and anxiédy.” (
At step three, the ALJ determined that pldfrdibes not have an impairment or combination of
impairments that meets or medically equals theesty of one of the Bted impairments. (R.
125.) At step four, the ALJ founttiat plaintiff did not have angast relevant work but had the
RFC to perform light work with additional restions, and thus was not disabled. (R. 126-27,
140-41.)

Plaintiff contends that th&LJ improperly rejected the apon of Dr. Chadha, who has
treated plaintiff since November 20065e¢ R. 1074.) Dr. Chadha’s fanion” consists of a list
of plaintiff's conditions (asthma, anxiety, depsion, GERD [Gastroesophageal Reflux Disease],
and sleeping difficulty) and syrtgms (difficulty breating, feelings of anxiousness, sadness and
depression, abdominal pain, and inability to g)Je@and the following statement: “[Plaintiff] is
mostly limited by her mental health. (Depression) | don'’t think she can handle 40 hr a week.
She has underlying lung disease as well, seasttana.” (R. 1074-75.)

Whether this cursory statement even constitutes a “medical opinion” is debatable, though
the ALJ characterized it as oneSee 20 C.F.R. 88 404.1527(a)(1416.927(a)(1) (“Medical
opinions are statements from acceptable medaaicss that reflect judgments about the nature
and severity of your impairmgps), including your symptomsljagnosis and prognosis, what you
can still do despite impairment(s), and your physaramental restrictins.”). Presuming Dr.
Chadha’s statement is a “medical opinion,iMewer, an ALJ must ge a treating physician’s
opinion controlling weight only if “it is well-supported by medically acceptable clinical and

laboratory diagnostic techniques aisdnot inconsistent with thether substantial evidence in



[the] case record.” 20 C.F.R. 8§ 404.1527(c)&ptt v. Astrue, 647 F.3d 734, 7397th Cir.
2011). “If an ALJ does not give a treatimghysician’s opinion comblling weight, the
regulations require the ALJ teonsider the length, natur@nd extent of the treatment
relationship, frequency of exanaition, the physician’s specialtthe types of tests performed,
and the consistency and supportability of the physician’s opinidwdss v. Astrue, 555 F.3d
556, 561 (7th Cir. 2009%ee also 20 C.F.R. § 404.1527(c).

Though the ALJ acknowledged that Dr. Chadlees plaintiff's “long-term treat[er],” the
ALJ gave “little weight” to Dr. Chadha’s opinion because:

[It] is not supported by treatment notestbe record overall. . . . [Wijhile Dr.
Chadha noted the claimant’'s impairneif anxiety and depression, there is no
evidence that Dr. Chadha performed gsychological or mental evaluation or
testing of the claimant’'s functioning or limitations with respect to these
conditions. There is no indication hedted the claimant for these conditions
aside from prescribing medication for thaintant as he referred the claimant to
psychiatry . . . . Dr. Chadha noted tlia¢ claimant’s physical impairments are

not disabling . . . . Further, the opinion is vague, unsupported and is couched as a
purely speculative guess compared to the definitiveness of [the opinions of the
medical expert] Dr. Munoz and the DDS state agency experts.

(R. 139.)

Plaintiff argues that this assessment is flalwedause it does nox@icitly address every
factor set forth in theegulations. The Seventh Circuit, howeverSthreiber v. Colvin, rejected
this argument:

Schreiber also argues that the ALJlefd to properly angize Dr. Belford’s
opinion because he did not sifieally address each factor set forth in 20 C.F.R. §
404.1527. When an ALJ chooses to rejetceating physician’s opinion, she must
provide a sound explanation for the rejecti®e 20 C.F.R. § 404.1527(c)(2);
Campbell v. Astrue, 627 F.3d 299, 306 (7th Cir. 2010). Here, while the ALJ did
not explicitly weigh eachafctor in discussing Dr. Balfd’s opinion, his decision
makes clear that he was aware of aodstdered many of thiactors, including
Dr. Belford’s treatment relationship witchreiber, the consistency of her opinion
with the record as a whole, and the supportability of her opisn20 C.F.R. §
404.1527(c). While we may not agree with the weight the ALJ ultimately gave
Dr. Belford’s opinions, our inquiry iéimited to whether the ALJ sufficiently



accounted for the factors in 20 C.F.R. § 404.158& Flder v. Astrue, 529 F.3d

408, 415-16 (7th Cir. 2008) (affirming dahiof benefits where ALJ discussed

only two of the relevant factors lawmut in 20 C.F.R. § 404.1527), and built an

“accurate and logical bridge” betweerethvidence and his conclusion. We find

that deferential standard met here.

519 F. App’x 951, 959 (7th Cir. 2013). As $chreiber, the ALJ’s opinion in this case shows
that he “considered many of the [regulatory] factoigl” Thus, his failure to address each factor
explicitly is not a basifor overturning his decision.

Alternatively, plaintiff argues that the ALimproperly concluded that Dr. Chadha’s
opinion is refuted by the record. On the contratgintiff says, Dr. Chadha’s own records show
that he “regularly observed that [plaintiff] suféek from anxiety, depression, and panic attacks.”
(Pl’s Br. Supp. Mot. Reverse Comm’r’'s Dec. Ht.) While that is true, Dr. Chadha also
regularly observed that plaiffts mental impairments were mildnd controlled by medication.
(See R. 870 (noting that plaintiff “has been tagi xanax as needed for her anxiety”); R. 928
(“She is feeling well currently. . . . She has rfeliith ativan for anxiety. She uses it less than
one time a day on average.”); R. 947 (“Sheticores to have some anxiety and some mild
depression”); R. 959 (“[Patient] will continue xanas needed. No adjustment in dose.”); R. 975
(noting that plaintiff experienced “worsening anxiety” when she went on a trip, but “does not
feel depressed”).) Thus, Dr. Chadha’s tmeent notes do not support his statement that
plaintiff's mental imp&ments are disabling.

Rather, Dr. Chadha’s treatment notes supgi@tconclusion that plaintiff suffers from
asthma, dermatitis, depression, and anxiety. (R. 124.) This conclusion, which is also supported
by other medical evidence, is natdispute. In fact, the ALddopted these findings. (R. 124-

25.) The issue, however, is whether these impairments equal a listed impairment. The ALJ gave

“little weight” to Dr. Chadha’s “opinion” that he does not “think” plaintiff can sustain full-time



employment due to her “mental health,” and giffidloes not direct us to any medical or other
evidence that supports Dr. Chadha’s conclusionglaatiff is disabled.This lack of supporting
evidence is why the ALJ was justified in afforg Dr. Chadha’s opiniofiittle weight.”

Moreover, Dr. Chadha’s statement is not, paintiff contends, consistent with the
opinion of the consulting psychological examiner, Rreffer. After examining plaintiff, Dr.
Kieffer concluded that plaintiff's “capacity fattention was within normal limits[,] her capacity
for concentration was mildly impaired[,] . . .rhfend of general infornteon was good[,] . . . .
[her] capacity for arithmetic calculation wasnsawhat impaired, her capacity for abstract
conceptual reasoning was mildly impaired[,] ame capacity for social judgment was within
normal limits.” (R. 779.) Dr. Kiger did not say, and ndindings do not imply, that plaintiff is
unable to work.

Nor, as plaintiff asserts, did the ALJsdiiss Dr. Chadha’s “opinion” because he only
treated plaintiff with medication.Rather, the ALJ simply pointedut that Dr. Chadha treated
plaintiff with medication, but is1ot a psychiatrist and recomnued that she seek psychiatric
care. SeeR. 139 (“There is no indicatn [that Dr. Chadha] treatedetlelaimant for [her mental
impairments] aside from prescribing medication thee claimant as he referred the claimant to
psychiatry. . . .”);see also R. 870, 928, 947, 949, 976 (Dr. Chadha’s notes saying, “I think she
would benefit from psychiatry but she does noniv@ go at this time”; “She is planning on
seeing a therapist”; “She is interested in seeingyahpatrist. . . . [and] isrying to find the right
one”; “She is planning to see p$yatry”; “She will see psyche.”)?) The lack of more intensive
treatment and/or oversight by Dr. Chadha of pl#iatmental health issues belies the notion that

Dr. Chadha considered them to be so setiea¢ they constituted a disability. Indeed, Dr.

The record does not contain treatmenesdtom a mental health professional, though plaintiff testified that a
psychologist “dumped” her after a few sessions. (R. 45.)
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Chadha’s multi-year treatment records lad&cumentation supporting the conclusion that
plaintiff is disabled by the dgmosed mental health issues.e$é stark omissions further support
the ALJ’s decision to give “littleveight” to Dr. Chadha’s opinion ds plaintiff's disability.

In short, the ALJ adequately explained heasons for rejecting Dr. Chadha’s opinion.
Thus, the ALJ’s assessment of that opirgnot a basis for reversing his decision.

Plaintiff also argues that the mental RFQGaslty because it does not mimic one of the
doctor’s opinions, and the ALJ failed to idewtifthe evidence thatupports it. The Court
disagrees with both assertions. Though the&C RiSsessment relies on medical sources for
support, it is ultimately a determinati reserved to the CommissionetSee 20 C.F.R. §
404.1527(d)(2) (“Although we consider opinions franedical sources on issues such as . . .
your residual functional capacity .., the final responsibility foretiding these issues is reserved
to the Commissioner.”),Diaz v. Chater, 55 F.3d 300, 306 n.2 (7tiCir. 1995) (“The
determination of RFC . . . is @asue reserved to the SSA. Inatenining what a claimant can do
despite his limitations, the SSA must consider émtire record, including all relevant medical
and nonmedical evidence, such as a claimant'sstatement of what he or she is able or unable
to do. That is, the SSA need not accept onlysjaigns’ opinions.”) (citations omitted); SSR 96-
8p, 1996 WL 374184, at *5 (July 2, 1996) (“TREC assessment must be basedlbrof the
relevant evidence in the case record . . . .”)pleasis in original). Thus, the ALJ’s decision,
based on plaintiff's testimony, to place greatestrictions on her mental RFC than those
recommended by the agency doctors was not error.

Moreover, the ALJ adequately identified the evidence underlying his RFC assessment,
including: (1) plaintiff's tesmony “that she was able to emgain a wide range of daily

activities,” including babydiing a five-year-old child p&time, cooking, using public



transportation and Uber, creating computeteas and claymation, ga out to the movies,
reading, visiting with friends, and taki@a out-of-state vacation (R. 126, 136, 182 R. 24-35,
38-42, 966, 975); (2) the fact that she had not sepaychiatrist (R. 138)3) her “friend[ly],
articulate and engaging [demeanor]” and ability recall and relaynformation during the
hearing {(d.); (4) her college attendance (R. 126, 136); and (5) the opinions of the state agency
physiciansid.; see R. 80-81, 103-05, 116-18). Thus, the mental RFC fashioned by the ALJ is
not erroneous.

The next alleged error plaintiff cites is tA&J’s failure to consider the combined effects
of her impairments on her abilitp work. Specificallyplaintiff says the ALJ failed to consider
“that [plaintiff's] panic attacks . . . may haegacerbated her asthmatic symptoms and may have
precluded her from performing the six hours ohdtag and walking that was required of light
work.” (Br. Supp. Mot. Reverse Comm’r’'s Dec. at 16.) There is no evidence, however, that
plaintiff's asthma attacks are caused or woesehy her anxiety. Meover, though plaintiff
testified that the potential for or occurrenceanf asthma attack causes her anxiety, there is
substantial evidence to support the ALJ’s conclusia plaintiff's anxiety, whatever its cause,
imposes no more limitations on her ability wwrk than are incorporated in the RHG, a
moderate limitation with respect tomcentration, persistence or pac&ee( e.g., R. 24-36, 38-
42, 80-81, 103-05, 116-18, 138, 778-79, 870, 928, 932, 947, 959, 964-66, 975.)

Plaintiff's next contention is that ¢hALJ erred in evaluating her credibilityin part

because he used language the Seventh Cirasicriticized as “boilerplate.”"S¢e R. 137 (“After

3The Commissioner has issued new guidance for evaluating symptoms in disability claims, which supersedes SSR
96-7p and “eliminat[es] the use of the term ‘credibility’ to “clarify that subjective symptom evaluation is not an
examination of an individual’'s characterSee SSR 16-3p, 2016 WL 1119029 (Mar. 16, 2016). However, the
factors to be considered in evaluating symptoms under either SSR 96-7p or SSR 16-3p are tGergpane SSR

96-7p, 1996 WL 374186 (July 2, 1996jth SSR 16-3p, 2016 WL 1119029 (Mar. 16, 2016).



careful consideration of the evidence, the undersigned finds that the claimant’'s medically
determinable impairments could reasonably égected to cause the alleged symptoms;
however, the claimant’s statements concerning the intensity, persistence and limiting effects of
these symptoms are not entirely credible for the reasons explained in this deciseaa)3p
Parker v. Astrue, 597 F.3d 920, 921-22 (7th rCi2010) (characteriag similar language as
“meaningless boilerplate”). Hower, “[tlhe use of boilerplates innocuous when . . . the
language is followed by an explanatiorr f@jecting the claimant’s testimony.'Schomas v.
Colvin, 732 F.3d 702, 708 (7th Cir. 2013puch is the case hereSeé R. 136-38 (stating that
plaintiff's: (1) medical records sl that “[m]any of her conditions . . [are] stable and/or able
to be controlled with medication,” she was “no acute respiratorgistress,” had “normal
clinical findings,” “often dered depressive or anxiety sympts,” and had not “received the
type of medical treatment one would expeftr a totally disabled individual with
depression/anxiety”; (2) desgtion of her daily activities is iransistent with her “allegations of
disabling functional limitations”and (3) demeanor and actiparticipation during the hearing
belied her allegations of highly imjpad mental function).)

Alternatively, plaintiff argues that tiA¢.J’s credibility determinabn is flawed because he
did not specifically identify which of her allegatis -- that she has panic attacks or reacts to
cleaning products, for example that he found incredible. Buhe ALJ did not question the
existence of plaintiff's impairments.e., that she has asthma, alleggiand anxiety. (R. 124.)
Rather, he questioned whether the combineeceffof those impairmentender her unable to
work. The ALJ’s failure to label as increditdpecific episodes of pldiff’'s illnesses does not

doom his credibility analysis.



Plaintiff also argues that the ALJ relied too heavily on her activities of daily living to
conclude that her conditions amet disabling. As plaintiff coretly notes, the Seventh Circuit
has cautioned ALJs against concluding that claimafito can perform limitkactivities of daily
living are able to hold down a jobSee, e.g., Bjornson v. Astrue, 671 F.3d 640, 647 (7th Cir.
2012) (“The critical differences between activitiedatly living and activies in a full-time job
are that a person has more flexibility in schedylihe former than thettar, can get help from
other persons . . ., and is not held to a mininstendard of performance, as she would be by an
employer.”). Here, however, the record shows ghaintiff has a far more robust range of daily
activities than did the plaintiffs iBjornson and similar cases.Compare R. 25, 28-29, 34-35,
38, 41-43 (plaintiff testifying that gh (1) babysits patime for a five-year-ll; (2) “watch[es] a
lot of movies and . . . read[s] alot and . . . list¢tp a lot of podcasts . and . . . like[s] making
things like [c]laymations and . little videos and editing and things. [she] can do creatively.”;
(3) is able to cook and take pigbtransportation, cabs, and Ubé4) leaves the house to go to
movies and see live music, attended classesuandm College, and often has friends come to her
house)with Bjornson, 671 F.3d at 647 (plaintiff was ableo“tvalk up to one block, sit or stand
for up to 15 minutes, lift 10 pounds, bathe and dress normally, and . . . drive and €idfs)d
v. Apfel, 227 F.3d 863, 868 (7th Cir. 2000) (plaintiff watsle to prepare meals for thirty to sixty
minutes, dust and do laundry for about two howith intermittent rest periods and her
husband’s help).

The concern described as “deplorable”Bjornson (and amplified bya string cite to
multiple other cases), is when an ALJ fails rexognize the flexibility and availability of
assistance when performing daily functions uerg¢he lack of such accommodations and the

existence of minimum work gtdards in an employment settintd. at 647. In the instant case,
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the ALJ focused on evidence of plaintiffactivities beyond minimum daily functiong.g.,
attending college and cultural eats and applying eative skills throughechnology). This
evidence supports the ALJ’'s conclusion thairgiff can perform many activities that are
inconsistent with disability (especially a disabiltsemised on fatigue and mental health issues).
Thus, there was no error in the ALJ’s evaluatioplaintiff's symptoms inight of her report of
daily activities.

Plaintiff's last argument is that, imvaluating her symptos, the ALJ erred by
considering plaintiff's failure tseek psychiatric treatment. Thougliure to seek treatment is a
valid consideration in determimg credibility, an ALJ*must not draw any iierences about an
individual's symptoms and thefunctional effects from a failuréo seek or pursue regular
medical treatment without first considering amplanations that the ¢ividual may provide, or
other information in the case record, that magl&n infrequent or irregak medical visits or
failure to seek medical treatment.” S3&3p, 2016 WL 1119029, at @/ar. 16, 2016) (“[I]f
the frequency or extent of the treatment soughtan individual is not comparable with the
degree of the individual's sudgjtive complaints . . . , we may find the alleged intensity and
persistence of an individual’'s symptoms areoimgistent with the overall evidence of record. We
will not find an individual’'s symptoms inconsistenith the evidence in the record on this basis
without considering possible reasome or she may not comply with treatment or seek treatment
consistent with the degree of his or kemplaints.”); SSR 96-7p, 1996 WL 374186, at *7 (July
2, 1996) (same). Therefore, the ALJ should hasked plaintiff why she did not follow Dr.
Chadha’s recommendations to seek psychiatiie. Because, however, the ALJ’s credibility
determination did not hingen this factor, his failuréo do so was harmlessSeg R. 138 (ALJ

considered objective evidence séverity of asthma, plaintiff’ description of her own daily

11



activities, medical treatment and records of ttnrga physician inconsistent with severity of

mental health issues slgribed by plaintiff).)

Conclusion
For the reasons set forth above, the Cdifirnas the Commissioner'decision and grants
her motion for summary judgment [16]. This case is terminated.

SO ORDERED. ENTERED: August 2, 2017

M. David Weisman
United States M agistrate Judge
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