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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL MEYER, CHRISTOPHER
MEYER, and MICHAEL MEYER CAPITAL
GROUP, LLC,

Plaintiffs, Case No. 17-cv-289

V. Judge Robert M. Dow, Jr.

EVERETT GRADY, KATHRYN GRADY,
KAEGEM, CORP.,

N N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Kaegem, Carpriotion to transfer venue to the Central
District of lllinois under 28 U.S.C. 8 1404 [17For the reasons set forth below, Defendant’s
motion [17] is denied. This case is seatfiarther status on July 6, 2017, at 9:00 a.m.
l. Background

This case involves the operations and finanbealth of Defendant Kaegem, Corp., a
nonpublic lllinois corporation thaireated compliance management software. Defendant Everett
Grady is an lllinois citizen and Kaegem'’s Presidefi, 1 11.] Defendant Kathryn Grady is an
lllinois citizen and Kaegem’s Secretarid. { 12. Plaintiff MichaeMeyer is a Missouri citizen
and owns 15,000 shares khegem common stockid. I 7. Plaintiff Chistopher Meyer is an
Oklahoma citizen and owns 5,000 shares of Kaegem common dithc.8. Plaintiff Meyer
Capital Group, LLC (“Meyer Capital”) is a Misari limited liability company and both of its
members (Bryan and Jeff Meyer) are Missouri citizend.  9-10. Meyer Capital owns

10,000 shares of Kaegem common stolek.{ 9.
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Plaintiffs have sued Defendants under thmdis Business Corporations Act and for
breach of fiduciary duty, common law fraud, aandjust enrichment. Plaintiffs argue that
Defendants misrepresented Kaegem'’s financial iiondand capitalization in an effort to secure
Plaintiffs’ investments in 2013 and 2014. Duringsiof the events underlying the complaint,
Kaegem'’s principal place of business was in Migideand Libertyville, Illinois—both of which
are in Lake County and fall within the Northebistrict of lllinois. [1,  13.] By the time
Plaintiffs filed their compleat in January 2017, Kaegem chamoved its operations to
Jacksonville, which is in Moan County, lllinois and the Ceat District of lllinois. Id.
Defendant Kaegem—nbut not Defendants Eveseathryn Grady—filed the instant motion to
transfer venue to the Central District of lllisgjl7]. Defendant opted not to file a reply in
support of its motion.

. Legal Standard

28 U.S.C. § 1404(a) provides that, “[flor thengenience of parties and witnesses, in the
interest of justice, a district court may transd@ry civil action to any othredistrict or division
where it might have been brought or to any raistor division to which all parties have
consented.” 28 U.S.C. § 1404(d)his provision authorizes courts transfer matters based on a
“case-by-case consideration @dnvenience and fairness3tewart Organization, Inc. v. Ricoh
Corp.,487 U.S. 22, 29 (1988). The Seventh Circuit ffis] a substantial degree of deference to
the district court in deciding whegr transfer is appropriate.’Research Automation, Inc. v.
Schrader-Bridgeport Int'l, In¢.626 F.3d 973, 977-78 (7th Cir. 2010The party moving to
transfer venue (here, one Defendant) “has thedouad establishing, by ference to particular
circumstances, that the transferee forum is clearly more conveni€offéy v. Van Dorn Iron
Works 796 F.2d 217, 219-20 (7th Cir. 1986). Countsy transfer a case under Section 1404(a)

when “(1) venue is proper in thiensferor district; (2) venue isgper in the transferee district;
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(3) the transfer will serve thenvenience of the parties and weses; and (4) the transfer will
serve the interests of justiceManover Ins. Co. v. N. Bldg.. C&891 F. Supp. 2d 1019, 1025
(N.D. lll. 2012). The Courtansiders these factors in turn.

1. Analysis

A. Isvenue proper in thetransferor and transferee districts?

As to the first two factors, Plaintiffs ardefendant Kaegem agréleat venue is proper
both in this district and in the @eal District of lllinois. [1,15; 17, at 2.] Under 28 U.S.C. §
1391(b), “[a] civil action may be brought in—(#) judicial district in which any defendant
resides, if all defendants are residents of theeStatvhich the district is located; (2) a judicial
district in which a substantial part of the evemt®missions giving rise tthe claim occurred, or
a substantial part of property that is the subgdcthe action is situated; or (3) if there is no
district in which an action may otherwise beight as provided in thisection, any judicial
district in which any defendant s&ibject to the cour’personal jurisdiction with respect to such
action.” Venue is proper in the Central District under subsection (1) because Kaegem'’s principal
place of business is Jadaville and all three Defendants difanois residents. See 28 U.S.C.

8§ 1391(c)(2) (stating that entity-defendants “shmdl deemed to reside * * * in any judicial
district in which such defendaist subject to the court’s personal jurisdiction”). Venue is proper
in the Northern District undemubsection (2) because, as allegedhim complaint, “a substantial
part of the events or omissiongiving rise to Plaintiffs’ fraud-related claims occurred in this
district while Defendant’s prinpal place of business was in Lake County. Therefore, the Court
agrees that venue would be proper in both th&r@keand Northern Districts of lllinois.

B. Will transfer serve the convenience of the parties and witnesses?

“In evaluating the convenience of the partasl witnesses, courts weigh the following

factors: (1) the plaintiff's choice of forum; (#)e situs of the material events; (3) the relative
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ease of access to sources of proof; (4) the coaemeaiof the witnesseand (5) the convenience
to the parties of litigatingn the respective forums.Hanover Ins. Cq9.891 F. Supp. 2d at 1025.
“When evaluating the convenienceaforum to the parties and witnesses, we may consider, for
example, the length and cost of travel, the neimbf witnesses to be called, the nature of
witnesses’ testimony, and witness travel timélltchinson v. Fitzgerald Equip. C&016 WL
878265, at *4 (N.D. Ill. Mar. 8, 2016).

First, the “plaintiff's choice of forum is geradly given substantial weight, particularly
when it is the plaintiff's home forum.Aldridge v. Forest River, Inc436 F. Supp. 2d 959, 960—
61 (N.D. Ill. 2006). That choice is entitled tess deference when “another forum bears a
stronger relationship to the dispute or the piffim choice of forumhas no connection to the
material events in question.ld. Here, no Plaintiff resides in this district; they reside in either
Missouri or Oklahoma. The Central District geographically closer to Missouri than this
District. That said, Plaintiffs filed their corgnt in the district where they were allegedly
induced to acquire Defendant’s shares and remsishareholders. Thus, Plaintiff's choice of
forum is entitled to some, but not substantiakight given this forum’s connection to the
material events of this suit.

Second, both sides agree that the situs of mawvraits is the Northern District. [17, at
3; 22, at 2-3.] Defendant’s paipal place of businesshen the alleged mispresentations were
made and Plaintiffs purchased Defendant’s shasesthe Northern District. That situs has not
changed simply because Kaegem moved othetlistrict after those events took place.

Third, Defendant asserts that its businessroscare now in Jacksonville and that this
factor should weigh in favor of ¢hCentral District. [17, at 3.]An assertion that most of the

documentary evidence exists in doeation, in and of itdé is insufficient to tip the balance in



favor of transfer to that location.Cont’l Cas. Co. v. Staffing Concepts, @009 WL 3055374,
at *5 (N.D. Ill. Sept. 18, 2009). fithis day and age, transferridgcuments from one district to
another is commonplace and, given the widespusadof digital imagingn big-case litigation,
no more costly than trarefing them across town."Rabbit Tanaka Corp. USA v. Paradies
Shops, InG.598 F. Supp. 2d 836, 840 (N.0Ol. 2009). Indeed, “documés are presumed to be
easily transportable.Carter v. Arise Virtual Sols., Inc2017 WL 192374, at *2 (N.D. Ill. Jan.
18, 2017). Many of the documents attached ® d¢bmplaint are emailsr other electronic
documents. [Sees.g, 1-5.] Defendant offers no reasorathts documents cannot be easily
transferred to both districts. i, after all, a software compa Accordingly, this factor does
not weigh in favor okither district.

Fourth, “[tlhe convenience ofitmesses is generally viewed the® most important factor”
because party witnesses are within a party’s control whereas non-party witnesses “are not
assumed to appear in court voluntarilyfCont’l Cas, 2009 WL 3055374, at *6. Defendant fails
to identify a single non-party wigss. [17, at 3.] Instead, ésguments focuses exclusively on
the convenience tparty withnesses—Everett and Kathryn Grady and the Plaintdf¥—which
is a different factor. “The party requesting the transfer has the burden of demonstrating who its
witnesses are, the nature of their testimomd how important that sémony will be to the
case.” Landis 2010 WL 5373664, at *4 (citation and intergalotation marks omitted). In fact,
Defendant was “obligated to clearly specify #ey witnesses to be called and make at least a
generalized statement of what thé&stimony would have included.”Heller Fin., Inc. v.
Midwhey Powder C9.883 F.2d 1286, 1293 (7th Cir. 1989). f@wdant entirely failed to meet

its burden, “suppl[ying] nothing ithe way of affidavits, depositig, stipulations, or any other



type of document containing facts tending to dsthlwho (specifically) it planned to call or the
materiality of that testimony.ld. at 1293-94. This failure ighs against transfer.

Fifth, “the Court considers the parties’ residemand their ability to bear the expense of
litigating in each forum.” Carter, 2017 WL 192374, at *3. Howekg'[tlhe Court gives less
weight to the convenience of party witnesseso the Court presumeasgould appear voluntarily
at trial in this district.” 1d.; accordQurio Holdings, Inc. v. Comcast Cable Commc'ns, LLC
2015 WL 535981, at *3 (N.D. lll. Feb. 9, 2016]T]he overwhelmingly predominant view
among district courts in the [Seventh Clircuithat because party witnesses are likely to appear
voluntarily, the convenience fact@ less significant wh regard to payt witnesses than non-
party witnesses.”)Cent. States, Se. & Sw. Areas Pendrund v. Salasnek Fisheries, In@77
F. Supp. 888, 891 (N.D. lll. 1997) (“Presumablyclegarty can assure the testimony of its
employees, so the convenienceladde witnesses does not weigh imdiaor against transfer.”).
Defendant argues that the Centrastiict is closer to where all gées reside and “[p]resumably,
all [p]arties[] costs in litigating the Centrdbistrict would be less based on their respective
locations.” [17, at 4.] Sean 1404(a) requires a party to dwre than presume the costs and
travel would be easier for all parties. Ptdfa argue (and Defendants do not contest) that
“Chicago offers the out-of-town Plaintiffs sigraéintly more transportation options compared to
Springfield” and “it will be more convenient for ahhtiffs to fly to Chicago, during which they
would not lose time at work, rather than sgehours driving to Springfield.” [22, at 6.]

Moreover, related parties argeddy litigating anothecase in the Northern District. Skkyer

! Defendant makes the alternative request to “loeiged the opportunity to conduct limited discovery
to” identify non-party witnesse[17, at 4]. Defendant does nottjfysthat request. If Defendant does not
plan to call a single non-party witness on its behatf cannot come up with a single non-party witness
that Plaintiffs will call to support their claims basadl a reasonable investigation of its own records, the
Court is not persuaded that discovery into PlHiatwitnesses would be fruitful. Defendant cannot get a
one-sided sneak peek at Plaintiffs’ initial discles under Federal Rule of Civil Procedure 26(a)(1)
simply because it filed a motion to transfer without sufficient supporting evidence.
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Technology Solutions, LLC v. Kaegem Cp@ase No. 17-cv-281 (N.D. Ill.). Defendant filed an
almost identical motion in that case, which vadgmied. Given that theistricts neighbor each
other, Plaintiff offers little more than speculatito show that one district is less costly and
easier to travel to for all partieé\t best, this fator is neutraf.

In sum, factors one, two, and four weigh iwda of this District and factors three and
five are neutral. Thus, considegi all five factors, Defendant héasled to satisfy its burden that
the Central District of lllinois iSclearly” a more convenient foruthan the Northern District of
lllinois. Coffey 796 F.2d at 219-20.

C. Will transfer serveinterests of justice?

“In considering the interests of justice, courts weigh additional factors, including: (1) the
speed at which the case will proceed to trial;tl&) court’s familiarity vith the applicable law;
(3) the desirability of resolving controversien each locale; and (4) the relation of each
community to the occurrence at issuélanover Ins. C9.891 F. Supp. 2d at 1025.

Defendant concedes that thesfifactor weighs in favor ofetention. [17, at 5.] The
median number of months from filing to disposition the Northern District of Illinois is 6.7
months, while the median number in the Centralr2isis 9.2 months. 1[7-2, at 3.] The median
number of months between filing and trial in thertdern District is 29nonths, while it is 36.7
months in the Central Districtld. Both the Central Districand the Northern District are
equally familiar with lllinois law, so this secordctor is neutral. Both districts also have an

interest in this dispute sinceiglcontroversy began and took place in the Northern District, while

2 The parties’ subscription agreement contains anfoselection clause that reads: “In the event of
litigation resulting from this Agreement, the venue $ach litigation shall be the state courts of Lake
County, Northern District of Illinois.” [22-2, at 10At a minimum, this provision weighs in favor of the
proposition that Kaegem found Lake County a suffitjeconvenient location to litigate disputes related
to the subscription agreement. Defendant does not ¢éngtithe extra distance it takes to reach Chicago
meaningfully changes the convence calculus under Section 1404(a).
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the Central District “has anterest in ensuring its corpai@ns receive a fair trial.'Carter, 2017

WL 192374, at *4. Accordingly, both the desirabildfresolving the controversy in each locale

and the community’s relation to this case are na¢dactors. Thus, three of these factors are
neutral and one weighs in favof the Northern District. Takeas a whole, justice could be
accomplished in either district, which means that it is not necessary to serve those interests by
transferring this case to tii@entral District of Illinois.

In sum, the Court concludes that the ovebpaliance of factors warrants retention of this
case in the Northern District of lllinois. No factor clearly warrants transfer to the Central
District, and several fagsts—including the Plaintiffs’ choicef forum, the situs of material
events, and speed at which this case will procegétibale—weigh in favor of the Northern District
of lllinois. Defendant’s decision not to respbto any Plaintiff's arguments (or offer much
support for its own) reinforces the conclusioattit will not be materially inconvenienced by
litigating here. Thereforghe Court denies Defendantisotion to transfer [17].

V.  Conclusion

For these reasons, Defendardadgem, Corp.’s motion to trsfer venue to the Central

District of Illinois pursuant t@8 U.S.C. § 1404 [17] is denied. i$ttase is set for further status

on July 6, 2017, at 9:00 a.m.

Dated:June6, 2017 ’ E t ‘ E ;/

RoberiM. Dow, Jr.
UnltedStatelestnct Judge




