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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GEORGE CAVELLE

Plaintiff,
Case No. 16v-5409
V.
Judge Robert M. Dow, Jr.
CHICAGO TRANSIT AUTHORITY,
DORVAL R. CARTER, JR., individually,
JOHN DOE 1, and JOHN DOE 2

N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff George Cavelle sued the Chicago Transit Authority and several ofpteyeras
for several counts related to defamation and tortious interferencéusthess and contractual
relationships. Jennifer Sawk@avellés exwife, hasfiled a motionto intervene[147] in this
lawsuit arguing that she is entitled to a majority shararof settlement or awattiat Cavelle
receives from this case and that she cannot protect her interests if sha iganiytto the case.
For the reasons stated below, the motion to intervene [147] is granted in part (as $sipermi
intervention) and denied in part (as to intervention of right) and the permissive mi@nvis
subject to théimitations set out below.
l. Background

In August 2015 George Cavelle resigned from his position as Chief Transportation
Operations Officeat the Chicago Transit Authority (“CTA”). He subsequently pursued at job at
King County Metro Transiin Seatte, Washingtonbut ultimately did not receive it. Qhly 24,
2017, he filed a complaint [1(Jater amended, see [102ainsthe CTA, its president, arabrtain

unknown employeeslleging that they had interfered with his attempt to get the job in Seattle.
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He also brought several defamatioased claims, attempting to hold Defendants responsible for
allegedly harmful statement#\dditionally, he partis submitted an agreed confidentiality order,
which the Court entered on January 18, 2[2¥3.

Meanwhile, Cavelles wife, Sawka, filed getition for dissolution of marriage in the Circuit
Court of Cook County on April 13, 2016. [147, at 2.] On August 22, 2017, the Circuit Court
entereda Judgment for Dissolution of Marriage (“Judgment”) which incorporated the parties
Marital Settlement Agreement (“MSA”).Id. Among other things, the MSA contained a
representation and warranty that each party discltisectin all assets in which he or she,
respectively, held an interest. The MSA further prodithat, if one party fagdto disclose an
asset in the MSA, the other would éetitled to a majority share tiiatasset, either 60% if the
failure to disclosevas inadvertent, or 75% if it was intentiondd. at 3.

Cavelledid not disclose ftls lawsuitas an asset in the MSASawkadid not know about
the case at the tinteavellefiled it, but shehadlearned about it by August 13, 2018, the date
which she fled in state coura Petition to Enforce or, Alternatively, to Modify Judgment, seeking
to confirm her ownership interest in this caSee [184, at 2.5awkasubsequently filed a motion
for partial summary judgment, and on December 10, 2019, de cburt grantethat motion,
ruling as follows: (i) “there is no genuine issue of material fact that George Cavdééamation
actiori (Case No. 1%€v-5409) currently pending in the Northern District of lllinois, is marital
property as a matter of ldwand (ii) “George Cavelle should have disclosed the defamation action
pursuant to Section 6.E.(1) of the Marital Settlement Agreement, as a matter’ ¢14&-3, atl-
2.] The state court also determined that a genuine issue of material fact exisieshather
Cavelleintentionally or unintentionally failed to disclose this case as an asset and Sawiedls

motion for summary judgment on that issue.



On February 29, 202@Gawkafiled a motion[147] to intervene “for limited purposes” in
this case. She seeks intervention as of right under Federal Rule of Civil Procedure”{“Rule
24(a)(2), or alternatively, permissive intervention under Rule 24(b). As the holder cdjtvéyn
interest in anythingCavellerecovers in the suitSawkaargues that sh“should be entitled to
participate in this action on the same terms as George” and “should haveta@ksanscripts,
pleadings, discovery, reports, and all documents produced or generated in connection with this
matter.” [147, at 2.] She worries that, if she is not permitted to interveneigistpny settlement
of the matter is likely to be confidential, “could be structured to deprive her dfilhenterest”
(though she does not explain hgwhich mightforce her to litigate her rights anseparate action.
[147, at 7.] Should that position fabawkaargues for permissive intervention so that she can
seek modification of the confidentiality order and access discovery materiails case. [147, at
9.] Defendants opposkawkas intenention.
. Legal Standard

Federal Rule of Civil Procedug provides for two types of intervention: intervention as
of right (see Rule 24(a)) and permissive intervention (see Rule 24(bg) rule for intervention
as of right provides that, “[o]n timely motion, the court must permit anyone to intervene who
* * * claims an interest relating to the property or transaction that is the subjectaiftibie, and
is so situated that disposing of the action may as a practical matter impair or ingeue/émts
ability to protect its interest, unless exigfiparties adequately represent that interest.” Fed. R. Civ.
P. 24(a)(2). As the Seventh Circuit has explained, this rule imposes four requirements for
intervention of right: “(1) timeliness, (2) an interest relating to the subject matker main actn,
(3) at least potential impairment of that interest if the action is resolved without thvemtterand

(4) lack of adequate representation by existing partiesid L. v. lllinois State Bd. of EAu@89



F.3d 1009, 1017 (7th Cir. 2002); see dlsgas ex rel. Foster v. Marand78 F.3d 771, 773 (7th
Cir. 2007). “The burden is on the party seeking to intervene of right to show that all fouracrite
are met."Reid L, 289 F.3d at 1017. “A failure to establish any of these elements is grounds to
deny the petition.Ligas 478 F.3d at 773.

If intervention as of right is not warranted, the Court may, “[o]n timely motion, * * * permit
anyone to intervene who * * * has a claim or defense that shares with the main action@comm
guestion of law or fact.” Fed. R. Civ. P. 24(b)(TA court may allow intervention under Rule
24(b) only if: (1) a claim or defense of the wotdld intervenor hasa question of law or fact in
common’with the main action; and (2) the intervention request is tim&lgstovetsky. Ambit
Energy Holdings, LLC242 F. Supp. 3d 708, 728 (N.D. Ill. 2017) (quotBmkaogon Chippewa
Cmty. v. Babbitt214 F.3d 941, 949 (7th Cir. @0Q). “Permissive intervention under Rule 24(b)
is wholly discretionary and will be reversed only for abakdiscretion.”Sokaogon Chippewa
Cmty, 214 F.3d at 949.

1. Analysis

A. I ntervention as of Right

A party may intervene as of right when (1) the motion to intervene is timely filed;g2) th
proposed intervenors possess an interest related to the subject matter tdnh€3alisposition
of the action threatens to impair that interest; and (4)dheed parties inadequately represent that
interest.United States v. Seqd&38 F.3d 898, 908 (7th Cir. 2019) (quotation omitted). The party
seeking intervention has the burden of establishing each of these eldomiteis.States v. BDO
Seidman337 F.3d802, 808 (7th Cir2003). The failure t@stablisheven oneslement requires
denial of an intervention motiomerican National Bank & Trust Co. of Chicago v. City of

Chicago,865 F.2d 144, 148 (7th Cit989);S.E.C. v. Heartland Group, In2003 WL 108366



(N.D. 1ll. 2003). ThoughSawkameets three of the requirements, she has not shown that her
interest will be impaired if she does not intervene.
1. Timeliness

The timeliness requirement of Rule 24(a)(2) is a flexible one and is determined by
consideringthe totality of the circumstances, leaving much to the sound discretion of the Court
United States Commodity Futures Trading Comm’n v. Wilkingddb6 WL 7014066, at *2 (N.D.
lll. Nov. 30, 2016), citingShea v. Angulal9 F.3d 343, 3489 (7th Cir. 1994) A prospective
intervenor should file “as soon &g * [it] knows or has reason to know that [its] interests might
be adversely affected by the outcome of the litigation he must move promptly to intervene.”
Sokaogon Chippewa Communii4 F.3dat 949 (quotation omitted). In determining whether a
motion to intervene is timelygourtsconsider four factors: “(1) the length of time the intervenor
knew or should have known of his interest in the case; (2) the prejudice caused to tta origi
partiesby the delay; (3) the prejudice to the intervenor if the motion is def@rd] (4) any other
unusual circumstanceddeartwood, Inc. v. U.S. Forest Service, '8l6 F.3d 694, 70{7th Cir.
2003).

Defendants argue th&awkas motion to intervene is untimely. According to Defendants,
she knew at least by Auguk?, 2018—when she filed a motion to modify the divorce judgment
that her interests could be affected by the outcome in this suit, but she did not fil®m tmot
intervene in this case until Beiary 2020.Sawkacounters that, before she could intervene in this
federal suit, she needed to establish her interest in its outcome throughostatktigation
regardingher divorce judgment, which took until December 10, 2019. She also poirtkabiit

she’d moved to intervene before she received the state court order, Defendants coulguleave ar

that her petition was premature.



Considering all of the facts and circumstances, the Court does not find the motion to
intervene untimely.Sawkahasnot slept on her rights or causeg@rajudicialdelay in litigation,
either in state court or in this Court. And she is right that, had she filed to intervene befo
receiving a state court order on her interest in any awat@vellein this suit, a party opposing
her intervention could have argued that her motion was premature. Frankly, it isyloneége
benefit, including the Cour, thatSawkas interest is clearly defined by the state court order.
Perhaps she should have moved to intervene as soon as she received the statkeiGouiniair
would have put her filing date at December 11, 2019, rather than February 29, 2020. But it is not
clear what prejudice, if any, Defendants faced from the intervening two montiis case is
unlike the authority Defendants point tarillard Tobacco Co. v. Montrose Wholesale Candies
& Sundries, Ing. in which the proposed intervenor sought to ‘tontest an issue already
thoroughly contested befojthe] Magistrate Judge” which “would reinvigorate a cdss should
have been resolved years dg2011 WL 65963, at *3 (N.D. Ill. Jan. 10, 2011). In contrast, this
matter is ongoing and in the midst of motions practice,3awlkaseeks intervention to address
future concerns, not past issues that the Court has already addressed. And whdareftid
suffer delay caused bWgavelle’sand his counsis allegations of witness tampering, the remedy
for that conduct is sanctions, which Defendants were awarded (see [138]), mof Bavwkafrom
intervention. In the Court’s judgmer@awkas motion is not untimely.

2. Parties Representation ddawkas Interest

To be allowed to interven§awkamust establish that the named parties in this case will
not adequately represent her interests. @ Defendants argue that-imesbard adequately
represents her interests, because he too wants to maximize any awardroesetimount that he

receives[184, at 8.] That may be truas far isit goes, but it does not addrase full extent of



Sawkas interest. She also wants to obtain her share of any recovery, and the Court is not
persuaded that she can rely on hehegband on that issu€avelledid not disclose this suit to
Sawkain their divorce case, and in subsequent state court procee@anga|econtestedawkas
interest in this suit Whether any of those positions were correct or incomestfor the state
court to decide, and this Court has no opinions on those quesfidres.point is simply that
Cavelle’'sand Sawkes interests are ndully aligned, soSawkacannot count orCavelle to
represent her interedtsthis matter.
3. Interest

For Rule 24(a)(2) purposes, the “interest” asserted must be “direct and ebracret
“accorded some degree of legal protecti@iamond v. Charles}76 U.S. 54, 75 (1986). It must
be more that a betting interest.”Security Insurance. Co. of Hartford v. Schipporeit, I166.F.3d
1377, 1380 (7th Cir. 1995). It cannot be remote, speculatiwenditional.U.S. S.E.C. v. Benger
2010 WL 724416, at *1 (N.D. Ill. Feb. 23, 2010). Although Rule 24 does not define “interest,” a
mere “economic interest” (such lbsing a creditor of one of the parties) is insuffici€iying J,
Inc. v. Van Hollen578 F.3d 569, 571 (7th Cir. 2009). Additionally, in order to have an interest
related to the subject matter of the action, the movant must “be someone whom the lashon whi

his claim is founded was intended to protetd.”at 572. Whether an applicant has an interest

! These facts distinguish this case frBenger on which Defendants rely. See [184, &4, &iting SEC v.
Benger 2010 WL 724416, at *1 (N.D. Ill. Feb. 22010) In Benger a wife who had initiated divorce
proceedings sought to intervene in an action SEC brought against hdp4max-husband in order to
protect a “claimed possible interest” in assets that the SEC had frozen. Tiseangigment that her
husband would ot adequately represent her interests because they were in a “contentocs digt not
persuade the courtd. at *5. But in this case, there is not just a general worry about adequacy of
representation based on the breakdown of a marriage. Radivkg identified specific reasorsnamely,

that Cavelledid not disclose this suit in the divorce proceedings, and in subsequeniblitigantested
Sawkas claim to a share of any recoveryhatpersuade the Court that their interests are not aligned.
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sufficient to warrant intervention as a matter of right is a highly-dpetific determination,
making comparison to other cases of limited vafexurity Ins. Co. of Hartfor&9 F.3dat 1380.

Here, Sawkdas more thaa mere “betting interest-she has an order from a state court
confirming thatCavellés case is marital property, to which she has a claim for a majority. share
Thats a “directand concrete” interesbiamond,476 U.S.at 75. In similar cases, courts have
found a sufficient interest for purposes of intervention. &ag, Geiger v. Foley Hoag LLP
Retirement Plan521 F.3d 60, 65 (1st Cir. 2008) (intervention permitted wheretiervenor had
already obtained certain rights through a divorce decree and intervention wesangte protect
those judicially established rights3;E.C. v. Flight Transp. Corp699 F.2d 943, 949 (8th Cir.
1983) (wife of a defendant had interest sufficient to support intervention as of rightSE@
enforcement proceeding because Minnesota law on marital property made#lfvertain [that
the wife would] become entitled to some of those assets upon division of the propertglsosee
Bear,Stearns & Co. v. Sitlingtqr20 F. Appx 551, 551 (7th Cir. 2001) (“In the early stages of the
case, Mrs. Sitlington was allowed to intervene on certain issues because she aijuyed |
ownership of the couple real property, which was about to be used to satisfy the judgment.”).
The Court is persuaded tHaawkahas an interest in the outcome of this case sufficient for Rule
24(a)(2) purposes.

Defendantsattempt to fram&awkaas a mere creditor are unavailing. She does not have
a claim toa sum of money from &avellethat he could satisfy today by turning over cash derived
from any number of sources, so she is unlike the “holder of an unsatisfied judgment,” who has a
purely practical, economimterest in collecting its debtthompson v. United State268 F.R.D.
319, 320 (N.D. lll. 2010) Ratherbecause Cavells claimin thislawsuitis marital property, she

has a right to a majority share of any awerdhe suit. Nor does she seek to profsatiential



marital assets, as Benger 2010 WL 724416, at *2 (N.D. lll. Feb. 23, 2010) (wife seeking divorce
had insufficient interest in frozen assets to intervene in SEC fraud actiontdgairtsusband
becaue she did not show that the frozen assets were lawfully derived or weral raasiets).
Sawkas interest, as set out in the MSA and confirmed by a state court order, is in anyyrecove
Cavellereceives from this suit, which satisfies the interest remere of Rule 24(a)(2).

4. Impairment of the Interest

The existence of “impairment” depends on whether the decision of a legal question
involved in the action would as a practical matter foreclose rights of the propcseématrs in a
subsequent proceedingeridian Homes Corp. v. Nicholas W. Prassas &,&83 F.2d 201, 204
(7th Cir. 1982)Shea 19 F.3dat347. Thus, where the disposition of a suit will not bar a proposed
intervenor from asserting his or her rights in a separate action, the “impdaipnamg of 24(a)
typically is not met. Se8hea19 F.3d at 347 (“[W]hether or not Shea recovers from FCA, Butzen
remains free to initiate his own suit against Shea to recover his share okttezl gdhrtnership
earnings. The district court correctly held, therefore, that thete is no potential impairment of
Butzeris interest as a result of the disposition of the SR€#&-action.”).

Closing this case will not stdpawkafrom asserting her rights in a state court action related
to her divorce judgment dviSA. In fact, shes already initiated one suit in that vein, which
generated the December 10, 2019 omtemwhichher motion to intervene relies, anddavelle
receives any money as a result of this c&seykacould pursue her share of it through theges
court. “There is no contention, nor could there be, that the state court procedurescin chges
are inadequate to require spouses to divulge all assets, however derived andniiidsien. Nor
is there any contention that in divorce cases, as in all others, obedience to lawfuldsrsrtan

be achieved by a finding of civil contempt and incarceration until the contemnor hasezbmpli



with the order."Benger 2010 WL 724416, at *3 (N.D. Ill. Feb. 23, 2010), citimgre Marriage
of Logston 469N.E.2d 167, 177 (1984)n re Marriage of Sharp360 N.E.2d 539, 548 (2d Dist.
2006). Sawkaexpresses concern that any settlement agreement would be kept confideiméial or t
the protective order would bar her from receiving it. But the protective isddracknowledges
that it does not allow a party to withhold documents sought by a subpoena or court order (see [24,
at 89]), and even a confidentiality provision in a settlement agreement would n&estd@from
obtaining the agreement in discoveBordeck Sales, Inc. v. Constr. Sys., ,18d.7 N.E.2d 536,
544 (2009) (agreement to keep terms of settlement confidential could not overcoméd a vali
discovery request). With state court process at her disposal (and alredttysigaificant effect),
Savka cannot show that her interests in this case will be sufficiently impaired to warran
intervention as of right. Because she has not met her burden of showing impairmentytthe c
denies her motion for intervention as of right under Rule 24(a).

B. Permissive I ntervention

As an alternative to intervention as of righgwkaseeks permissive intervention in order
to “challeng[e] the Confidentiality ordesb that she caaccess discovery materials and participate
in at least some aspects of the c§$88, at 11.] Permissive intervention under Rule 24(b) is
“wholly discretionary.”Sokaogon Chippewa Communidi4 F.3dat 949; Shea, 19 F.3dat 346
n.2. Rule 24(b) provides, in pertinent part, that “[u]pon timely application anyone may be
permitted tantervene in an action * * * when an applicantlaim or defense and the main action
have a question of law or fact in commonh* In exercising its discretion the court shall consider
whether the intervention will unduly delay or prejudice the adjudication of the rights ofgheabr
parties.” Fed.R.Civ.P. 24(b).The proposed intervenor bears the burden of demonstrating a

common question of law or fact with the main action. 8ag, Security Ins. Co. of Hartford9
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F.3dat 1381 (“The proposed intervenor must demonstrate that there is (1) a common question of
law or fact* * *.”). The Rule requires the court to consider “whether the interventiboaduly

delay or prejudice the adjudication of the original partigghts,” Fed. R. Civ. P. 24(b)(3), but
otherwise does not cabin the district cbmidiscretionPlanned Parenthood of Wisconsin, Inc. v.
Kaul, 942 F.3d 793, 803 (7th Cir. 2019).

Here, Sawka motion is timely, for the same reasons explained above, so the question is
whether she has tablished that her claim has a question of law or fact in common with the
underlying suit.

1. Common Question of Law or Fact

The Seventh Circuit has previously determined that “confidentialiyrighelanguage of
Rule 24(b)(2)—a ‘question of law * * *in common” between parties to a case and a proposed
intervenorJessup v. LutheR27 F.3d 993, 9989 (7th Cir. 2000). Although the interest asserted
by someone challenging a protective order is not a “claim” or “defere® wording Rule
24(b)(1)(B) wes—the Seventh Circuit considers the language of the rule “broad enough to
encompass a thirgarty challenge to a protective ordeBdnd v. Utreras585 F.3d 1061, 1070
(7th Cir. 2009) (citinglessup227 F.3d at 998Grove Fresh Distributors, Inc. v. Exfresh Juice
Co,, 24 F.3d 893, 896 (7th Cir. 1994).

Sawkas motion for permissive intervention does seek to challenge the protectiveabrder,
least with respect to her, giving her a question of law in common with the partiesdase. She
also seek to do other things, like accessing documents produced in digcovee document
issue derives at least in part from the protective order; to protect her rigats iaward or
settlemenin Cavelle’s favor Sawkamay need documents covered by the protective order. So

that issuealsoraises common questions of law. On those points, the Court is satisfiSdiat
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has met the requirements of Rule 24(b) and should be permitted to intervene, but not geite to th
extent she seeksSawkas requests arerbad and go beyond simply challenging the protective
order and seeking documents that may be marked “confidentialfact, they go beyond the
narrow interest she has in the case, which is ensuring that she receives her shassvafc or
settlementhat goes t€Cavelle Sawkawill be permitted to intervengnder Rule 24(b), buhe
Court will limit her intervention to activities relatedherinterestin the casgas discussed below.
2. Limitations on Intervention

The Court has authority to “place conditions on the scope of permissive intervention.”
Planned Parenthood of Wisconsin, @42 F.3cat803; see als re Discovery Zone Sec. Litjg.
181 F.R.D. 582, 601 (N.D. Ill. 1998) (“It is axiomatic that courts may put limitations on dgarty
ability to intervene permissively under Rule 24(b)(2)Upited States v. Am. Inst. of Real Estate
Appraisers of Nat. A&s of Realtors442 F. Supp. 1072, 1083 (N.D. Ill. 1977) (“The district caurt
discretion under Rule 24(b), Fed.R.Civ.iAcludesthe latitude to limit intervention to particular
issues.”) (citingVan Hoomissen v. Xerox Corpl97 F.2d 180, 181 (9th Cir. 1974pnian
Shipping Co. v. British Law Ins. Gael26 F.2d 186, 191-92 (2d Cir. 1970)).

Sawkas intervention will be limited to what reededo protect her interest in any award
or settlement that Cavelleay receive.She may access materials produced in discovery that are
relevant to théact oramount of any award or settlement, or the structure of any settlement, or any
suchmaterials generated after the close of discovery that are created or receBaackly She
may alsoparticipate in court proceedings for timited purpose of protecting her interest in any
award or settlement, and she may patrticipate in settlemsamtsdions for the limited purpose of
protecting her interest in any settlement. Additionelgwkahas not asked for, and the Court

does not grant her, any right to make, acaapteject a settlement offer.
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This is narrowerrelief than whatSawka sowght, even in her request for permissive
intervention. She wanted access to essentlllgiscovery in the case. See [188, at 12 (“she
should be entitled to review and copy documents, all of the deposition transcripts, itbeyroga
responses, responsts requests for admission, expert reports, and other discovery documents
produced or otherwise generated in [this caseB}jewants all this information not farotecther
interest in this case, but teaximizet; she intends to use it to show ti@eavelle's non-disclosure
of the federal suit was intentional rather than unintentional, which would mean sttigles! ¢o
75% of any proceeds, rather than 60%. See [188.-a8]2Discovery on the merits @avellés
tortious interference and defamation counts wraypay notbe relevant to that issue, but the place
to hash that out is state coBenger 2010 WL 724416, at *4 (N.D. Ill. Feb. 23, 2010) (“The place
for Ms. Benger to discover her husbai@ssetsand their origin is in the state courttram SEC
enforcement action.”). Such broad requests are not necessary, or even relevantctmgrot
Sawkas interest in this casei.e. obtaining her rightful portion, whatever that may be, of any
award to Cavelle-so the Court considers them outside the scope of the permitted intervention.

These limits ensure th&awkas intervention will not unduly delay the litigation or
prejudice the parties. Whatever documesasvkais owed will likely be a small subset of what
has already been produced, as the Court expects that most discovery so far has eahoetitrat
merits, rather than the value, of the case. Furthermore, the Courtsetkad¢he parties will have
to make few accommodations f@awka going forward, given the narrow scope of her
participation. As a result, intervention will not unduly slow the progress of the case or
inconvenience the parties.

The Court directs the parties asdwkato submit ajoint status report on or before

December 7, 2020pdating the Court on wheth&awkashould be brought under the existing
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protective order or whether the protective order should be modified to accorenmuelat
intervention. If the latter, the parties aBdwkaare directed to submit a proposed amended
protective order by December 14, 2020.
IV.  Conclusion

For the reasons set foribove,the motion to intervene [147] is granted in part (as to
permissiveintervention) and denied in part (as to intervention of right), subjebetimitations

described in this order.

Date:November 12, 2020 / E 't éi E ::/

Robert M. Dow, Jr. &~
United States District Judge
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