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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KATHLEEN RAGAN, )

)

Plaintiff and Counter-Defendant, )

No. 1:17C 9208

V. Hon. Marvin E. Aspen

)
)
)
BP PRODUCTS NORTH AMERICA, INC)
and BP AMERICA, INC. )
Defendantand CounteRlaintiff. ))
MEMORANDUM OPINION AND ORDER
MARVIN E. ASPEN, District Judge:
Presently before us is Defendants BP Products North America, Inc.’s ach&fka,
Inc.’s (collectively “BP”) motionfor summary judgment as to the entirety of Plaintiff Kathleen
Ragan’y(“Ragan”) complaint, and summary judgment asheir counterclaim for repayment of
a signing bonus from Ragan. (Def. Mot. for Summarygdueht(Dkt. No. 68); Def. Mem. in
Resp. to Pls CrossMot. for Summary Judgment (“Def. Resp. Mem.”) (Dkt. No. 8A)30
before us iRRagars motion for summary judgment on Defendant’s counterclaim for repayment
of her signing bonus. (PI. Mot. for Summary Judgment (“Pl. MSJ”) (Dkt. No. £2ogsmotion
for summary judgment as to BP’s liability on her breach of contract, lllin@igeAPayment and
Collection Act (“IWCPA”), and declarative relief claims. (Pl. Crdget. for Summary
Judgment (“Pl. Cross-MSJ”) (Dkt. No. 46.)) Parties both filed Rulé Sttements of material
facts. (Def.’s Statement of Material Facts (“Def. SOF”) (Dkt. No. 6Pk Btatement of

Material Facts (“Pl. SOF”) (Dkt. No. 74.)) In addition, each party also stduirét response to

the other party’s statement of facts. (Def.’s Resp. to Pl.’s Statembfatefial Facts (“Def. SOF
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Resp.”) (Dkt. No. 88); Pl.’s Resp. to Def.’s Statement of Material Facks®F Resp.”) (Dkt.
No. 91))
BACKGROUND

The factual record in this case is extensive and many of the particulantsqui®r to
Plaintiff's termination are dispute@his section will enumerate all of the relevant disputes
before turning to the law.

Kathleen Ragan is a current resident of Néwk, New York who BP Products North
America Inc. previously employed as an Emissions trader from June 8, 2015 to March 16, 2017.
(Def. SOF 1 1; Pl. SOF Resp. 1 1.) BP terminated Ragan on December 14, 2016, although she
was placed on “Garden Leaviiirough March 201,7meaning she was compensated for three
months following her notice of terminatiofPl. SOF Y 1011; Def. SOF { 76, 79.) The dispute
her largely turns on whether Ragan was fired “for cause.”

Prior to joining BP, Ragan worked at Shell as an emissions trader. (Def. SOF I5.) She
granted Ragan deferred bonus compensation of Shell stock, which she forfeited le@fore th
vesting date when she left Shell for BP. (Def. SOF { 6.) Ragan undeBftaffer of
“restricted stock units” (“RSU"to be a buyout of her forfeited, unvested Shell stock. (Pl. SOF
Resp.17.)

A. BP’s Offer of Employment

The parties dispute the exact nature of BP’s offer to R&gmmel Barry, the thehead
of the Global Environmental Products (“GEP”) group at BP called Ragan on April 17, 2015 to
discuss an offer of employment at BP. (Def. SOF { 7.) Barry emailed Rallgavirig their
conversation with a summary of the compensation package BP was offering herQbB&f.7S

Pl. SOF Resp. T 7T)he emalil refers to tke categories of bonus: “Buyout,” “Minimum Bonus



subject to My plan,” and “Sign-on Bonusltl() The term “Giarantee” is substituteith the
“Total Sign-on” descriptor for the minimum bonus and sign-on borids. Ragan did not
respond to Barry’s email with an acceptance of these terms. (Def. SOF 1OFHReSp. T 9.)
On April 23, 2015, BP sent Ragan a written offer letter for her to work as an EmiSsoles
for the Integrated Supply and Trading (“IST”) group, which Ragan signed on April 27, 2015.
(Def. SOF {1 10; Pl. SOF Resp. 1 10.) The parties dispute whether the offer letigrezbati
the terms and conditions of Ragan’s employment with BP, Ragasition is thaBarry’s prior
emailwas incorporated into the agreement. (Def. SOF | 10; Pl. SOF RespR&adan)
therefore believes that the April 23rd letter does not constitute the completdS@dbef. SOF
11 1124; Pl. SOF Resp. 11 11-2Ragan also points out that the letter referepodisies and
codes to which she did not have access prior to her employment with BP. (Pl. SOFIREsp. 1
11, 13, 15, 19, 20, 2L

The terms of the offer letter and the various BP policies referenced widlia it
undisputed.$eeDef. SOF 1 1324; Pl. SOF Resp. 11 124-) The offer letter stateth relevant
part,the following:

Trader and Originator Bonus Plan

As part of your compensation package, you are eligible to earn an annual
bonus in accordance with the BP Trader and Originator Bonus Plan. . . . Annual
bonuses are typically payable on or before March 15th following each
performance year, and may be subject to deferral under the IST Defarred|
Bonus Plan . . .

This offer letter confirms that, subject to you remaining eligible to
participate in the IST Trader and Originator Bonus Plan (the *Rlamd the
conditions outlined below, you will be eligible for a minimum bonus for the 2015
performance year (January 1st to December 31st 2015) in the amount of $500,000.

This potential bonus amount, which is provided at the sole discretion of BP,
is stictly subject to the requirements of the Plan. Please note that the Plan is
discretionary and all awards under the Plan are at the absolute discretioMoEBP
Plan can be varied or withdrawn at any time, including part way through the
performance year.. .



The determination of any bonus you receive is linked to an assessment of
your performance as measured against BP’s performance and behavioral
expectations. In particular and without prejudice to the rules of the Plan, you will
lose your eligibility br this bonus opportunity if, in the sole discretion of BP, you:

e Fail to comply with any of BP Policies, the BP Code of Conduct,
BP Trading Guidelines, and any Federal or state laws or regulations;
e Fail to achieve the deliverables outlined in your MyPlan and other
relevant performance documentation (as determined in the sole
discretion of BP management);
e Your performance is rated as “Below Expectations” for the 2015
performance year,;
e Otherwise fail to meet BP’s expectations.
BP reserves the right to makeuwoo award or a bonus award of less than that stated
above . . . if, in the absolute discretion of BP, you fail to meet the conditions outlined
in this agreement . . . .

Restricted Stock [Share] Units

In addition to the other elements of your compensation package, you will
also be granted Restricted Stock [Share] United (“RSUS”) representing BP plc
American Depositary Shares (“ADSs”) valued at $500,000 at the time of grant.
Your grant will be issued in the quarter following your start date with BP, and will
vary in amount with the price of BP’s stock [shares] over time. 25% of the grant
will vest 2 years after the grant date and the remaining 75% will vest 3 years a
the grant date, both calculatedtla® thencurrent value of the stock [shares]. In
general, in order for the RSUs to vest, you must be employed by BP on ihg vest
date. . .. all awards are subject to the terms of the plan under which they are granted.
You will receive . . . a link to the plan prospectus, which you should read in its
entirety.

Sign-on Payment

Should you accept this offer, you are eligible to receive aiomesigron
payment of $200,000 (gross). . .. You agree to repay 100% of thioSigayment
to BP if you resign or your employment is terminated with cause (e.g. bngawhi
noncompliance with the company’s policies, guidelines, code of conduct, or not
meeting performance requirements due to misbehaviours or willful disregards of
BP rules or procedures)aty time within 24 months from the commencement date
of this employment. In this case, the amount of the bonus must be fully repaid in
cash in gross at least one day prior to the last date of employment. Yoturggna
on this letter indicates your consdot BP to deduct the full or any remaining
unpaid amounts of the Sigm Payment (if owed under the terms of this letter
agreement) from any wages, payments, bonuses, vacation, etc., that would have
otherwise been paid to you at the time of termination.
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(Def. SOF ¥ 11, 18, 23
The policies referenced included the Trader and Originator Bonus Plan, which contained
the following provisions:

e The BP Trader and Originator Bonus Plan is a discretionary annual
incentive bonus plan.

e “Discretionary[.]” Eligibility for an Award and amount of any Award is in
the sole judgment and discretion of the Company up to and including Bonus
Payment Date,

e 4.1.3 Nothing in this Plan or fact or circumstances of it being in operation
shall entitle any Participant or other persmany claim or right to an Award
under this Plan . . . .

e 5.2.1 Awards are purely Discretionary . . . .

e 5.3.2 Where applicable, some payments . . . shall be deferred and paid
subject to the IST Deferred Annual Bonus Plan . . . Award amounts subject
to thelST Deferred Annual Bonus Plan are not accrued, earned or vested
unless the conditions of the IST Deferred Annual Bonus Plan are met. For
details of the current deferral rates please refer to Appendix IV.

e Appendix IV[.] Bonus awards of $200,000 or greater . . . are subject to and
governed by the IST DAB Plan. . ..

e The current rates of deferral for Performance Year 2013 and onwards are as

follows:

Deferral rates
Band Deferral Rate
Up to $100,000 0%
$100,000 to $250,000 15%
$250,000 to 25%
$1,500,000
$1,500,000 to 35%
$5,000,000
Above $5,000,000 50%

(Def. SOF ] 15.The Deferred Annual Bonus (“DAB”) plan included the following language:

e Your participation in the Plan is subject to the rules of the Plan . . . Please
note that the Plan is a discretionary plan . . . .

e The main terms and conditions for this grant are your continued
employment with BP until the end of the restricted period . . . .

e The ISTDAB provides for a portion of your annual bonus award, if it is
determined to be $200,000 or more, to be deferred in RSUsThe.IST
DAB provides for an original grant of RSUs based upon the portion of the
annual bonus award deferred . . . .



The restricted period for ortird of the original grant ends on the first
anniversary of the grant date . . . The restricted period for the remaining two
third of the original grant ends on the second and third anniversaries of the
grant date respdutly.

Until the vesting date, RSUs remain subject to certain risks of
forfeiture. . ..

Generally, if you cease to be an employee of BP before the vesting date then
you will forfeit your RSUs. Forfeited RSUs cannot vest . . ..

However, if your employmerwith BP terminates for any of the following
exceptional reasons before the vesting date then you will not forfeit all of
your RSUs, and a proportion of the RSUs will continue to vest according to
the original terms: . . . Termination as a result of “Disability” or
“‘involuntary termination of employment” with any member of the Group,
other than due to your conduct or performance. . . . Termination in the event
of your death . . . Termination by mutual agreement between you and
BP....

Your participationin the Plan does not constitute or form a part of any
contract of employment and is strictly governed by the Plan Rules . ... You
have no right to compensation for any loss in relation to theDISB, on
termination of your employment or otherwise.

Theplan is operated in the sole discretion of BP . . . .

The benefit to you of participating in the I&JIAB shall not form any
contractual right for any purpose.. . ..

Frequently Asked Questions and Answers about the Plan . .. 1. How much
of my bonus awartbr the 2015 performance year will be deferred and when
will I know how much of my bonus award will be deferred? . . . If the
amount of your bonus award . . . is $200,000 or more, you will be required
to defer a portion of your bonus in RSUs. Deferral rates for bonuses are as
follows:

Band Deferral Rate
Up to $100,000 0%
$100,000 to $250,000 15%
$250,000 to 25%
$1,500,000

$1,500,000 to 35%
$5,000,000

Above $5,000,000 50%

For example, if it is determined that your bonus award for a performance

year is $500,000, the first $100,000 of the bonus award would not be subject
to deferral. For the amount of the bonus award between $100,000 and
$250,000, 15% or $22,500 would be deferred. For the amount of the bonus
award between $250,000 and $1.5 million, 25% or $62,500 would be

deferred. . . . Therefore, the total amount deferred in RSUs would be

$85,000 and $415,000 would be received in cash . . . . Deferral rates are
subject to change.



e No employee is entitled to compensation for any loss in relation to the Plan,
including:
= Any loss or reduction of any rights or expectations under the IST
DAB in any circumstances or for any reason (including termination
of employment).
= Any exercise of discretion or a decision taken in relation to RSUs or
to the ISTDAB, or any failure to exercise discretion or make a
decision . . ..

e 12.1.5 The benefit of an Employee of participating in the Plan shall not form
any contractual right . . .

e 12.1.8 No employee has any right to compensation for any loss in relation
to the Plan, including: . . . any exercise of a discretion or a decision taken in
relation to Awards or to the Plan, or any failure to exercise a discretion or
take a decision . . . .

e 12.1.9 Participation in the Plan is permitted only on the basis that the
Participant accepts all the provisions of its rules, including in particular this
rule. By patrticipating in the Plan, an employee waives all rights under the
Plan, other than the right to acquire shares subject to and in accordance with
the express terms of the Plan and the Conditions, in consideration for, and
as a condition of, the grant of Awards under the Plan.

e 13.2 Decisions are final and binding[.] The decision of the Detgna
Corporate Officer and where relevant the Plan Administrator on the
interpretation of the Plan or in any dispute relating Awards, including their
grant, Vesting, and Release, or any matter relating to the Plan will be final
and conclusive.

(Def. SOF fL6—17). The Restricted Share Plan Il included the following terms:

e Each RSU represents a conditional entitlement to receive one BP American
Depositary Share (“ADS” or “share”) at a date in the futpreyidedthat
the specified terms and/or conditions are met.

e The main terms and conditions for this grant or award are your continued
employment with BP until the end of the restricted period and the
satisfaction of conditions specified at the time of the graatvard, either
in this document, the Plan Rules or in a separate grant letter you would have
received.

e If your employment with BP ends before the vesting date then, with the
exception of certain special circumstances, you will forfeit your RSUSs.

¢ Generallyjf you cease to be an employee of BP before the vesting date then
you will forfeit your RSUs. Forfeited RSUs cannot vest . . .

e However, if your employment with BP terminates for any of the following
exceptional reasons before the vesting fate, then ylbunotiforfeit all of
your RSUs, and a proportion of the RSUs will continue to vest according to
the original terms: . . . Termination . . . as a result of “Disability” or
“involuntary termination of employment” with any member of the Group,
other than due your conduct or performance. . . . Termination in the event



of your death . . . Termination by mutual agreement between you and BP .

Participation in the Plan is at BP’s discretion.

Your participation in the Plan does not constitute or form a qfaany
contract of employment and is strictly governed by the Plan Rules . ... You
have no right to compensation for any loss in relation to the [Share Plan],
on termination of your employment or otherwise.

The Plan is operated in the sole discretion of BP . . .

The benefit to you of participating in the [Share Plan] shall not form any
contractual right for any purpose . . .

Frequently Asked Questions and Answers about the Plan . . . 13. What if |
terminate employment with BP during a restricted periba general rule

is that if you terminate employment with BP during the restricted period
you will forfeit your RSUs. . . .

If a US participant ceases to be employed by any Member of the Group
more than 12 months after the start of the Restricted Period . . . and before
the end of the Restricted Period for any of the reasons set out below, his
Awards do not lapse and will Vest and will be Released after the end of the
Restricted Period. The reasons are : . . . (2) A US Participant’s involuntary
terminationof employment with any Member of the Group, other ttiaa

to such Participant’s conduct or performance. For avoidance of doubt, the
following circumstances will be considered an involuntary termination of
employment: (A) termination of a US Participargisiployment by his or

her employer, or a termination considered by the Designated Corporate
Officer to have been initiated by the US Participant’'s employment, in both
cases where the termination is not based on the US Patrticipant’s conduct or
performance . .

(Def. SOF ¥ 20-21) Finally, there is no dispute if Ragamere terminated for cause within 24

months of commencement of her employment that she would be required to repay 100% of the

$200,000 sign-on payment. (Def. SOF 24; Pl. SOF Resp. 1 24.)

In March of 2016 BP sent Ragan a reward statement showing that BP was awarding her

a $500,000 bonus, with $415,000 cash payabteediatelyand $85,000 awarded as a deferred

annual bonus. (Def. SOF { 36.)akktatemenalso providedhat IST Bonuses are discretionary

and subject to the relevant plan documents and that this Hoeasiot create any future

contractual entitlement to other awar(i3ef. SOF { 37; Pl. SOF Resp. 1 37.) Bagan denies

that this means her 2015 bonus was discretionkty.The statement also says deferred annual

bonuses are discretionary and subject to DAB Plan Rules. (Def. SOFTh8&jatement further
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provided that the grant date for Ragan’s $85,000 deferred award was March 2016 and that the
final vest date was January 20{Bef. SOF { 38.The statement also provided under the
“Detailed Outstandingdeferred Awards Schedule” that Ragan had a “3Q RSP Il Grant Award”
in the amount of $500,000 that had a grant date of June 2015, and a final vest date of June 2018.
(1d. 1 39.) This was the $500,000 in RSUs that Ragan had been granted in connection with her
April 27, 2015 offer letter.Il.) Finally, the statement provided: “All deferred awards are subject
to the terms and conditions of the respective governing Plan document aedrfrem time to
time.” (Id. 1 40.)

B. Termination

The rationale for BP’s decision to terminate Ragan is central to thisTdes@arties
dispute the reason for Ragan’s termination: Defendants claim Ragan wamatedior
performance issues while Ragan maintains she was terminated without caersg lierca
bonus. (Def. SOF { 78; Pl. SOF Resp. 78; Ragan Dep. (Dkt. N8). &B06:21-308:1; 311:16—
23; 320:3-8; 320:22-321:2.)

Defendants cite three performance issues as their cumulative rationale foatiegn
Ragan. (Def. SOF { 78.) First, Ragan’s history of compliance issuesgds&agan’sarguably
poor judgment in purchasing biofuels stock while working in a BP trading group that ofte
operates in the same mark@thout prior disclosure; third, Ragan had not sufficiently
progressed in her role as an originator. (Def. SOF { 76.) While Ragan adnhlstempliance
issues in her role as a trader, (Pl. SOF Resp. 11 41-62), she denies she performasd aoorly
originator or showed poor judgment with her investment decisions. (Pl. SOF Resp. {1 66-70,
71-72.)Ragan argues she performed as well as other reasonable originators woulkelchage b

she only failed to move the blended compliance instrument structure that the market wa



generally moving on. (Pl. SOF Resp. 1 72.) She further argueeiineported her potential
conflict of interest as soon as she discovered the appearance of a confl&DFRResp. 1 68.)
Finally, Ragan contends that BP did not choose to terminate her for her poor compglcandg r
instead, BP reassigned her to origination. (Pl. SOF R&§&9—-61)

1. Compliance violations

Ragan’s role as a trader was to develop BP’s capability to trade in thealegion
greenhouse gas initiative (“RGGI”) market, particularly North Amerigarsgions. (Def. SOF
25.) Ragan was &hprimary lead trader in this markdd.f Ragan reported directly to Trading
Manager Stephanie Curulewski in this rold.)(Ragan’s role required her to comply with all
legal, regulatory, operational, risk, and compliance requirements for tradeugjng@P’s
compliance rulesld.  26.)Ragan understood compliance was important to BP and that
breaches of compliance could erode IST’s reputation and have serious consequences for he
(Id.) Ragan was trained to comply with these policies when shenthegamployment with BP,
before she could begin tradindd.( 27.) Ragan understood failure to comply with these policies
could result in discipline, up to her terminatiolal.

BP sets limits under which traders are allowed to trade, which are ‘tdlegations of
authority” (“DOA”). (Id. § 28.) Ragan received training about her DO&) Ragan understood
before she made tradésatshe was requiretb make sure her trade was within her DOA.)(
Ragan was aware departure from the DOA requiregbpr@val. (d.)

BP has two forms of compliance limit: “soft limits,” when a trader is close to exgeed
their delegation of authority, and “hard limits,” or the explicitly stated limit in t@AD(Id.
28-29.) Plaintiff understood she was supposedftom her manager if she was trading close to

the soft limit and was to obtain preapproval before exceeding her soft lait. (
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BP requires traders to check “CredEx” before closing a deal with a countdmpartyure
the counterparty has the appropriate amount of credit before completing. {ltrafi€0.) Ragan
received training on checking CredEx prior to completing trad3. (

On August 19, 2015, Commodity Risk Analyst Chris Walters sent Barry an email
advising Barry that Ragan breached her soft limit on California Carbon All@sa(igef. SOF
41.) Ragan denies that she actually breached this limit. (Pl. SOF Resp.; Ragah IB2:6—
163:18, 164:17-23.)

BP required traders to timely approve their daily and month-end profits and losse
(“P&L"). (Def. SOF 1 42.) In November 2015, Ragan was late in signing off on ti8rtee P
statementg(ld.) In early 2016, Ragan may have again failed to timely approve her REH]. (

43; Pl. SOF Resp. 1 4Pefendant says Ragan was late, while Plaintiff thought she timely
completed her P&L statementtd.(T 43; Pl. SOF Resp. 1 43.)

In January 2016, Commaodity Risk Analyst Alexey Beliakov seigiaRan email,

copying Curulewski and otherthatstated “we have a breach” of Ragan’s DOA. ] 45.)

Ragan denies she breached this limit because she took an offsetting poditiawl thet cleared

at the time of the email. (Pl. SOF Resp. {{R&gan [@p. at 174:8—-13BP does not denthat

Ragan took an offsetting deatdeDef. SOF | 4647.) On February 12, 2016, Ragan executed a
trade that breached her soft limit. (Def. SOF { 49; Ragan Dep. 179:19-180:5.)

BP requires traders to enter expiratioriutfires deals on the International Exchange in a
system called NextGen. (Def. SOF { 47.) In January and February 2016, Ragadhgpeat
entered deal details into NextGieicorrectly. (d.) Curulewski told Ragan her repeated incorrect
NextGen entries were an issue; Ragan characterizes Curulewski as frugittatest repeated

failure to properly enter the informationd({ 48 Ragan Dep. 186:14-18.)
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In early 2016, the RGGI portfolio took losses of roughly $5 million over a period of two
days although chnges in the CCA portfolio may have accounted for some portion of the loss.
(Def. SOF 1 50PI. SOF Resp. T 590Ragan was the primary lead for RGGI trading at this time,
although the parties dispute whether the responsibility for the losses agaa'o jointly
shared among the teand.) Curulewski spoke with Ragan about her declining or reduced levels
of confidence around this time. (Def. SOF  50.)

BP claims in February 2016 Ragan failed to follow BP’s credit monitoring wihen
she failed to check CredEx before a deal with a counterparty (Dynegy). @ef] S1.) Ragan
does not recall the incident. (Pl. SOF Resp. 1 51.) Debbie Martin, a menthe B
Operational Excellence Team, emailed Ragan on February 29, 2016 noting the incident. (Def
SOF { 51.) Ragan disputes whether CredEx was the appropriate mechanism to chegls Dyneg
credit in this casgPIl. SOF Resp. 1 51.h8 believed BP alreadyddbusiness with Dynegy and
BP has as a separate credit check process for current counterfidrjiBagan does not believe
this represented a violation of any BP policy, because the deal was not exeduteithad the
incident was reported and becawshe consulted with a member of the Credit Team prior to
executing the dealld.) BP argues Ragan failed to comply withittezedit verificationpolicy,
which required Ragan to check CredEx before doing a deal with any counterpaitta Qb€
51.)BP deemed this incident with Dynegy a Category B compliance incifizet SOF  52.)
Category Bis the lower of two incident categories, with Category A be&mgse (Id.) BP
reviewed Ragan’s history with CredEx following the Dynergy incidert determing Ragan
only checked CredEXx for three of her last fifty dedls) (

On May 2, 2016, Curulewski informed Ragan that she failed to approwr&her

statements on five of the twenty previous occasions. (Def. SOF R&$an admits she was late
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in approvingthese statements. (P1. SOF Resp. P 53.) Curulewski sent Ragan an email stating:
“we have had an embarrassing number of [missing PNL approvals] this.nddmah is the cause
of the missed approvals?” (Def. SOF { 53.)

The same dayBP’s Commodities Risk leinager Connie Griggssent Ragan an email
informing her she breached her DOA for a second time. (Def. SOF { 54.) Ragan disjiugbhe
actually breached her DOA but admits that this would have been her second breach in three
months. (Pl. SOF Resp. 1 bRagan does not dispute any particular factual detail about the
purported DOA breach. (Pl. SOF Resp. 1 Bf)categorized this breach as a “Category A”
incident. (Def. SOF { 58.)

On May 9, 2016, Ragan and Curulewski met to discuss both the DOA breach and the
missing profit and loss approvals. (Def. SOF { 55.) Curuleiwgkimed Ragan she was
concerned with her performance, that Ragan violated BP’s compliance policigsatsitet was
frustrated Ragan continued to fail to approve her profit and loss statements.QB€f.55.)
Curulewski warned Ragan she had to improve or should might be terminated. (Def. SOF | 55;
Ragan Dep. 206:10-12.) On May 13, 2016, Curulewski sent Ragan a tgdlemail telling
Ragan she needed to make immediate improvementaidralit a list of expectations and
actions she had to follow. (Def. SOF § 56.) Ragan understood that failure to meet these
expectations could result in her terminatidd.)(Ragan admits she assumed Curulewski was
guestioning her judgment and that Ragan did not always understand her position as(®Ltrader.
SOF Resp. 1 57; Def. SOF { 5Ragan believed her DOA breach was a “major setback” for her
and her trading team. (Def. SOF { 58; Ragan Dep. 231:5-17.)

On May 23, 2016, Curulewski and Barry met with Ragan and revoked her DOA. (Def.

SOF 1 59.) This meatttatRagarwas no longer allowed to trade on BP’s beh#df) Ragan’s
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managers told her she was being moved from trading to an originatiofidgl®riginator roles

are more relationshiglriven where she would negotiate lomegm deals or establish

relationships with current parties. (Def. SOF  59.) Ragan understood her trarmsexr

disciplinary actiorand that itvas expedited because her managers lost confidence in her
judgment as a tradeid() On May 25, Curulweski sent a folloup email, copying Barrthat

repeated these details and added that the move would not be “a clear start” for Refg&OF

1 60; Ragan Dep. 221:22-222:1, 223:15-22.) Réesdified thatshe understooalt that point

thatshe had a “hill to climb to repair [her] reputation” at BP and that she would need to be
proactive in ensuring her compliance in the future. (Def. SOF  61; Ragan Dep. 226:2—6, 230:2—
17.)

Ragan was aware that when she was working out of the office, she had to ity Et
and Compliance of any transaction that she conducted on the day it was executed: FRsfO
1 62.) In October 2016, Ragan executed a transaction while working out of the officatwit
notifying Ethics& Compliance on the day of the transaction. (Def. SOF  62; Pl. SOF Resp. 1
62; Bordignon Dep. 6:22—7:8, 139:11-140:7; Ragan Dep. 229(23.) Insteadshe says she
notified Ethics& Compliance three days after execution of the transaction on the day it was
recorded in the systertid.)

2. Performance as Originator

Ragan began working in an origination rolenid-2016. SeeDef. SOF  71.) In early
August 2016, Ragan laid out for her new manager, Zach Scott, her plan for the second half of the
year. (d.) She was targeting specific companies to sell them offsetsmdallowances for
Renewable Identification Numbers (“RINs”) and carbon, transacting D3 gdrettuctures, and

selling a blended compliance instrument structure comprised of 92% allowancés affdeds.
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(Id.; Ragan Dep. 277:11-278:14, 278:20-22, 288:22-281:2.) Ragan did not sell any offsets or
allowances to the companies she identified to Scott, did not transact any D3 productesty
and did not sell any of the blended compliance instruments. (Def. SOF { 72.) Ragarhikim
reflected themarke, rather than any measure of her performance. (Pl. SOF Resp. { 72; Ragan
Dep. 280:22-281:8.) She also points out that the trader Gary Beers made the marketocall not t
give an offer to the firm she identified to Scott. (Pl. SOF Resp. T 72.) Finallppsite out that
D3 structures were not on the market at the time, making the transactiondtddfexecute.
(1d.)

3. Potential conflict of interest

BP maintains a Code of Conduct that it requires all employees to adhédef[t81()
Ragan wasrained on this Code of Condudid.) The Code of Conduct is a “principbased
code.” (Pl. SOF Resp. 31; Malone Dep. (Dkt. No. 91-8) at 22:3—-26:13.) The code requires
employees to use “good judgment,” which was not defined in the code, to be proactive, and to
manage conflicts of interest. (Def. SOF { 32; PIl. SOF Resp. { 32.) Ragan tookoa clas8ict
of interest on July 20, 2015 that trained her on BP’s Conflicts of Interest Polidy SOE  34;
Ragan Dep. 128:120; 154:26-155:4.)The parties dipute whether the code required Ragan to
disclose anypparentconflict of interest that might influence her judgment. (Def. SOF { 32; PI.
SOF Resp. 1 32.) BP’s policy included the following statements:
e BP Employees should avoid any actual or apparenticobétween their own
personal interests and the interests of BP.
e BP Employees shall disclose situations to their line manager that might create a
Conflict of Interest, or even the appearance of a Conflict of Interest.

e Breaches of this Policy may be redad as grounds for disciplinary actions up to
and including dismissal.
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(Def. SOF {1 34.) Ragan understood she was required to avoid any actual or apparetst conflic
between heown personal interests and the interests of BP, and that she was required to report
any such situations to her line manager should they aidsé. 35; Pl. SOF Resp. { 35.)

From August 22, 2016 through September 19, 2016, Ragan bought shares in Clean
Energy Fuels (“CEF") for her personal account. (Def. SOF | 64.) She ulyrpatehased
around 10,500 shares of CEF. CEF is a biofuels company; both BP and CEF operated in the
biogas market. (Def. SOF { 63.) Ragan did not disclose her purchaké shares to anyone at
BP prior to her purchase. (Def. SOF { 64.)

BP was working on a deal with CEF to potentially purchase a portion of CEF’s
renewable natural gas business. (Def. SOF  65.) Ragan denies knowledge af Hiitheetime
she purchased shares. (Pl. SOF Resp. { 65; Ragan Dep. 288 BPP-claims the biogas market
is “smal” and therefore Ragan should have known; Ragan denies both claims. (Def. SOF {1 63—
64, Pl. SOF Resp. 11 63-64; Ragan Dep. 261:20-262:10, 266:BP2dlgims Ragan violated
its conflict of interest policy because Ragan “knew it was possible” thata@BBP transacted
with each other; Ragan denies this, but concedes that knowing what she knows now she should
have checked to see whether the two transacted business together before puhehakargs
for her private account. (Def. SOF | 66; Pl. SOF Resp. 1 66.) Ragan believes she diateot viol
the conflict of interest policy when she purchased the shares, because she did not keew or ha
reason to know of the deal between CEF and BP. (Pl. SOF RespR&agéar) might have been
precluded from trading purchasing CEF stocks had she predisclosed heradpsichase the
stock. (Def. SOF  67.)

In October 2016, Senior Vice President of Marketing and Origination Sean Radvis t

Ragan that BP was working on a deal with CEF. (Def. SOF { 68.) Ragan imiyatisti®sed
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her purchase of shares in CEF during that conversattbpBf’s Ethics and Compliance group
was told about Ragan’s purchase of the shares and conducted an investigation to consider
whether Ragan breached the conflict of interest protocol or engaged in insideg.tdadf] 69.)
The Ethics and Compliance group concluded Ragan did not breach either policy; there was no
evidence of wrongdoing. (Def. SOF { 70.) BP claims it nonetheless determigea $teowed
poor judgment in failing to predisclose her purchase of CEF shatgsll{is record contains no
evidence Ragan knew or should have known about the CEF deal, besides the disputed claim that
the biogas market is “very small.3éeDef. SOF {1 6870; Pl. SOF Resp. 68-70.)
STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedure 56, a party is entitled to summanejuidg
only if it demonstratethatthere is no genuine issue of material fact and that it is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(a). We may not grant summary juddient “i
evidence is such that a reasonable jury could return a verdict for the nonmovingAvaagrson
v. Liberty Lobby, In¢.477 U.S. 242, 248, 106 S.Ct. 2505, 2510 (1986). “One of the principal
purposes of the summary judgment rule is to isolate and dispose of factually unsupponsd cla
or defenses....Celotex Corp. v. Catretd77 U.S. 317, 32324, 106 S.Ct. 2548, 2553 (1986).
“On cross-motions for summary judgment, the Court assesses whether each movant ed satisf
the requirements of Rule 56Portalatin v. Blatt, Hasenmiller, Leibsker & Moore, LL.T25
F.Supp.3d 810, 813 (N.D. Ill. 2015). As with any summary judgment motion, we consider cross—
motions for summary judgment “construing all facts, and drawing all reasangdstences from
those facts, in favor of the non—moving partyaskin v. Siegel728 F.3d 731, 734 (7th Cir.

2013) (citingWis. Cent., Ltd. v. Shannds39 F.3d 751, 756 (7th Cir. 2008)).
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Our jurisdiction is based on diversity of citizenship, so we apply the substantive law of
the State of lllinois to determine substantive legal questi®es Murphy v. SmitiB44 F.3d 653,
656 (7th Cir. 2016) (citinfrie R. Co. v. Tompkin804 U.S. 64, 58 S. Ct. 817 (1938)).
ANALYSIS
We first consider the parties’ mohs onPlaintiff's claims then turn to the parties’
motions on Defendant’s counterclaim for repayment of Ragan’s signing bonus.

l. PLAINTIFF'S BREACH OF CONTRACT, SPECIFIC PERFORMANCE, AND
STATE WAGE LAW CLAIMS.

Plaintiff argues she is entitled to relief under thek@msfor both her lost RSUs and her
lost bonuses: (1) breach of contract; (2) specific performance; (3) violafidins IWPCA All
three contain roughly the same elements, but we address each in turn.

A. Breach of Contract

Plaintiff argues defendants breachmath the express terms of her offer dimel implied
covenant of good faith and fair dealing they terminated her because she waategtm
opportunistically. (Pl. MSJ Mem. at Defendants argue their exercise of discretion was
transparently reasonia) given Ragan'’s history of compliance violations. (Def. MSJ Mem. at
5-7.) Ragan points to Defendants’ nebulous “totality of the circumstances judgment” to
terminate heas proof a genuine issue exists as to the precise reasons Ragan was teamshated
whether it was actually a proper exercise of BP’s contractual discrdtgri=@r the reasons set
forth below, we agree with Plaintiff that we cannot say as a matter of lawahmatasonable jury
could find a violation of the implied covenant of good faith, although it is a close question.

We begin by reviewing the relevant interpretive principles for breach of coimtract
lllinois. Under lllinois law a court looks first to the plain language to interpret the contract.

Thompson v. Gordo®48 N.E.2d 39, 47I(. 2011). The primary objective of the court is to give
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effect to the intention of the partidd.; Gallagher v. Lenart874 N.E.2d 43, 58I(. 2007). “A
contract must be construed as a whole, viewing each provision in light of the othelopVisi
Thompson948 N.E.2d at 47. If the words in the contract are clear and unambiguous, they must
be given their plain, ordinary and popular mean@entral lllinois Light Co. v. Home Insurance
Co, 821 N.E.2d 206, 213l 2004). However, if the languge of the contract is susceptible to
more than one meaning, it is ambigudBallagher, 874 N.E.2dat 58 “If the contract language
is ambiguous, a court can consider extrinsic evidence to determine the paergs’ i
Thompson948 N.E.2d at 47. A contraist notambiguous simply because the parties dispute the
meaning of a termid.

Several oRagan’s claims deal with the implied covenant of good faith, so we review the
relevant lllinois law before dealing with its particuégplication to this cas@he implied
covenant of good faith is “essentially used as a construction aid in determirtieg’ piatent.”
Anderson v. Burton Assoc8.78 N.E.2d 199, 203l 1991). Breach of the implied covenant of
good faith is not a standalone tort claim but included within a breach of contractidlaim
“When one party's contractual obligation is ‘contingent upon a condition particulahiy wie
power of that party,” the controlling party's discretion in bringing about the comditiimited
by the implied covenant of good faitiWVilson v. Career Educ. Corp/29 F.3d 665, 675 (7th
Cir. 2013)(quotingDayan v. McDonald's Corp466 N.E.2d 958, 971l 1984)(collecting
cases))The fact that contractual discretion is express doedimit the application of the
covenantld. “[A] n employer who discharges anvatt employee under the express terms of the
contract can still breach the contract if the employer exercised its discreionanner contrary
to the reasonable expedtats of the parties.ld. (citing LaScola v. U.S. Sprint Commc'i916

F.2d 559, 566 (7th Cir. 1991) (“We recognize thatthe law seems fairly clear that an
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employee at will may not be deprived of commissions (in large part ‘earnedigseparating

from the employer) by a discharge made in bad faith and intended to deprive theeenublthe

commissions.” (quotation omitted)pee also Jordan v. Duff & Phelps, In815 F. 2d 429, 438

(7th Cir. 1987) (“[N]Jo one . . . doubts that avowelly opportunistic discharge is a breach of

contract, although the employment isnall .” (emphasis in originadl) Thus, an atvill employer

need not “regard the interests of one’s contracting partner the same agjtuld regard

[their] own”; instead, they must avoid bad faith or arbitrary exercises ofdiseretion.ld.

1. Employment Contract

The plain language of the offer lettemmistakablygrans BP discretion in executints

bonus award$.The contract is thus given its ordinary meani@gntral lllinois Light 821

N.E.2d at 213. The plan Offer Letter includes language that confers discretion about bonus

awards to BP, including the following:

“you areeligible to earn an annual bonus,”

“subject to youemaining eligible. . . you will beeligible for a minimum bonus for

the 2015 performance year . . . in the amount of $500,000,”

“Please note that the Plandiscretionaryand all awards under the Plan are at the
absolute discretiof BP,”

“The Plan can be varied aithdrawn at any timegncluding part way through the
performance year. ...~

“you will lose your eligibilityfor this bonus opportunity if, in the sole discretion of
BP, you: Fail to comply with any BP Policies, the BP Code of Conduct, BP Trading
Guidelines . . .."

(Def. SOF { 11emphasis added)mportantly, BP reserved discretion to determine whether its

employeewiolatedany of its policies. (Def. SOF { 11.) In other words, the agreement’s terms

vest BP with the discretion to consider whether Ragan violated the Code of Conduct ay Tradin

1 The parties do not dispute that the Offer Letter constituted a contract wghed,salthough
they dispute whether the Letter included all terms of the contract. (Def. 3@ SOF Resp.

110.)
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Guidelines in a way that would justify denying her a borlds) {Vhile the contract does grant
this discretion to BP, it nevertheless is not without qualifications under the law $éveath
Circuit on the implied covenant of good faith and fair dealing.

Ragan raises two potential sources of ambiguity about the meaning of thetconiea
internal to the Offer Letter and the other based on external communications. @&ctanirot
rendered ambiguous simply because thegmdisagree on the meanii@entral Illinois Light
821 N.E.2d at 214. Instead, the court should look to the structure of the document as a whole to
determine whether any ambigudappearsld. at 213. Ragan argues the inclusion of the term
“minimum bonus” creates an ambiguity about the extent of BP’s discretion. (BIME®. at 8.)
Ragan’s argument attempts to remove the “minimum” language from context; ghadan
clearly implies if BP determines a bonus should be awarded, then the minimum tmiakart
be $500,000.FeeDef. SOF 1 11.)

Ragan’s second argument is that her emails with Barry vary the terms of tteectantd
include a guarantee not otherwise present in the Offer LETtiee. parol evidence rule generally
precludes evidence of ungd&ndings not reflected in the contract, reached before or at the time
of its execution, which would vary or modify its tering/.W. Vincent and Co. v. First Colony
Life Ins. Co, 351 Ill. App. 3d 752, 757, 814 N.E.2d 960, 966 (1st 2004) (cingengreen v.
Rollins, Inc, 325 lll. App. 3d 517, 521, 757 N.E.2d 952, 956 (1st 2001)). In order to determine
whether the parol evidence rule bars consideration of extrinsic evidence, thé&rSour
determines whether thwritten contract is an integrated docunhémended to memorialize the
parties’ intentionsSee J&B Steel Contractors, Inc. v. C. Iber & Sons, B2 N.E.2d 1215,
1218-19 (lll. 1994)If a writing specifically mentionanother writing to be integrated into the

contract, as the Court foundJ&B Stee) then the court may incorporate extrinsic evidence
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because the parties’ intent to vary the terms of the writing throughs&tevidence is cleald.
at 1219-20. If a writingloes nomention non-contemporaneous discussions, then the writing
may evidence an integrated agreem@&sae Eichengree325 Ill. App. 3d at 524, 642 N.E.2d at
958.

Although the Offer Letter makes reference to external policies, demamgtizat the
Letter does not includall terms of the bonus arrangement, it dodsmaorporate any language
referencing previous discussions between Barry and Ragan about “guaranteeds b@eis
SOF 1 11; BP Offer Letter (Dkt. No. 98)-) In fact, where BP intended to incorporate other
policies or documents, they did slearly. (SeeBP Offer Letter.JFor example, the Offer Letter
uses language like “[f]ail[ure] to comply with any BP Policies, the BBeCof Conduct, BP
Trading Guidelines . . . .” (Def. SOF { 11.)

Unlike J&B, where the court allowed extrinsic evidence to vary the meaning of contract
terms, BP did not make explicit reference to a previous conversation within tloé tiest
contract. (Def. SOF 1 11J&B, 642 N.E.2d at 1220. Here Ragan is attempting to resaadind
“guarantee” in her email exchange with Barry to vary all discretionary langualge @iffer
Letter. (Pl. MSJ Mem. at 6Bichengreerclarifies that Illinois law precludes reading terms from
a conversation prior to the final contract to vary expteims of the written contract when the
conversation is not referenced within the written contract itself. 325 Ill. App. 3d at 524, 757
N.E.2d at 958. Even though extrinsic evidence is obviously incorporated explicitly through the
references to BP poligethis does not necessitate consideration of all parol evidence where
offered tovary the terms of the contract (rather than to supplement tli&B).642 N.E.2d at
1220.As a resultwe will notallow extrinsic evidence to vary the terms of the Offer Letter as to

whether the bonus is guarante€bus, the Offer Letter between BP and Ragan is a partially
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integrated document that precludes incorporation of extrinsic evidence to véeyntiseof the
contract.Thus, Ragan fails to raise a genuine issue @énahfact as to the “guarantee”
language in the emails exchanged between Barry and herself.

The implied covenant of good faith and fair dealing limits BP’s ability to exeitsise
discretion;a genuine issue of material fact exists whether BP bredlchambvenant.Every
contract contains an implied covenant of good faith and fair déaNhcfleary v. Wells Fargo
Securities29 N.E.3d 1087, 1093 (1st 2015). “Disputes involving the exercise of good faith arise
when one party is given broad discretion in performing its obligations under the cbmdract.
“Where a contract specifically vests one of the parties with broad discrefp@nforming a term
of the contract, the covenant of good faith and fair dealing requires that tretidisbe
exercisedreasonably and with proper motive, not arbitrarily, capriciously, or in a manner
inconsistent with the reasonable expectations of the partids(quotingResolution Trust Corp.
v. Holtzman 618 N.E.2d 418Ii{. 1993).)The McClearyplaintiff sought toconstrain his former
employer’s contractual discretion in bonus awards; the lllinois Circuit Cantised, but the
Appellate Court reversed, holding that contractual terms granting an emgisgetion over
bonus awards did nobviate but insteadreatedthe implied covenant term that the employers
exercise their discretion in keeping with the parties’ expectationsinally, the Court
determined “[w]hethedefendant’s decision was a reasonable exercise of its discretion is a

question of fact to be resolved by the trier of fact . 1d.&t 10972

2 On the other hand, the courtMcLaughlin v. Sternberg Lanterns, Indetermined whether an
employer fired an employee for “substantial cause” did not create a quafstiaterial fact

where the defendant reasonably exercised its discretion. 917 N.E.2d 1065, 1072 (2nd 2009).
First, the bonus contract at issue in that case incledpticitrequirements that were “dependent
on whether sales for the defendant increased over the previouswleiahlimited discretion an
employercouldabuse.ld. In contrast, Ragan’s less rigid contract bestowed more discretion on
BP, which concomitantly increases its potential for abuse of discretion. S@taid¢cLaughlin
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Ragan raises a genuine issue of material fact about BP’s exercise of itsasiscret
Although BP can terminate Ragan for cause and thereby disqualify her fracippérg in the
bonus program, there is substantial factual uncertainty whether or not Riegamnation was
for cause within the meaning of her bonus contract. While BP maintains Ragaor'g bist
compliance violations justified her termination, Ragan points to similar violationsirecéar
less strict punishmeniPl. MSJ Mem. at-910, Malone Dep. 34:9-37:3.) In addition, Ragan
points out the timing of her termination seems pretextual, especially givahehatent
precipitating her firing was questionably a violation of BP’s ethics ruRegdn Dep. 311:12—
312:7.) Finally, Ragan higlghts her immediate seléporting and the results of BP’s internal
ethics investigation as evidence she did not engage in insider trading or creatiecaof
interest.(Id. 306:23—-307:10.WWhether BP is correthatRagan violated their “principlbased”
conflict of interest policyseems precisely the kind of question of fact a jury should reseébee.
McCleary, 29 N.E.3d at 1097.

2. RSU Contract

The plain language of the RSU contract forecloses Ragan’s breach of coairact cl
under the contractnla bonus dispute where a contract similarly granted the employer “sole
discretion” to revoke the bonus plan at any time, the Seventh Circuit determineddkare
ambiguity about the employer’s right to revoke a prospective bonus at any fone the bonus
accruedWilson 729 F.3dat 672.The Wilsonplaintiff had already performed his entire portion
of the bonus contract, but the court still found the discretionary language overwlaglynedim

of breach based on partial performarideln addition, ‘tertain contracts can include language

plaintiff also waived the factual issue of the employer’s discretion on gmoeduch othe
decision turned on the application of procedural rige= id.
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indicating that one of the parties is to have discretion to interpret and apply treetonwtrich
means the court is to defer to that party's interpretatidd. (citing Herzberger v. Standard Ins.
Co,, 205 F.3d 327, 330-31 (7th Cir. 2000)

BP’s discretion to implement the bonus plan and to define the scope of the plan suggests
BP did not breach any explicit term of its contract with Rafaef. SOF 1.8, 20.)For
example, the RSU plan refers to the shares as a “conditional entitlement” thasdetra date
in the future, providethat the specified terms and/or conditions are mkt.[(20.) Themain
terms for RSU grants is “continued employment with BP until the étiteaestricted period
and the satisfaction of conditions specified at the time of the grant . . . the PlamRnolas
separate grant letter you would have receivdd.} Under the terms of the plan, ‘ffiyour
employment with BP ends before the vesting date then, with the exceptiotadt special
circumstances, you will forfeit your RSU¢ld.) Ragan ceased to be an employee because she
failed to comply with the conditions of her employment letter, as described ab®lres s
forfeited her sharesnder the explicit terms of the contradtl.Y Although the plan contains an
exception for “involuntary termination,” this does not include termination due to the@ypee/s
“conduct or performance.ld. 1 21.) Ragan was terminated for her conduct, including her
failure to check CredEx, compliance issues, and apparent conflict of intete$t76.)
Thereforeunder the explicit terms of the RSU plan her shares were &atf¢gee idf 21)
Nevertheless, BP was still required to exercise its conarbgiscretion in good faith, which is
the basis for the remainder of Ragan’s claims.

Ragan asserts BP violated its duty to exercise its contractual discestgmmably and
with proper motiveln Jordan the Seventh Circulteldthat firing an employeen the eve of his

bonus vesting may be opportunistic behavior of the kind that violates the implied covenant of
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good faith. 815 F.2d at 439 (citifRpo v. Rap718 F.2d 219 (7th Cir. 1983) (applying lllinois
contract law))Although Jordandeals with astautory duty to disclose information, the thrust of

the plaintiff's theory was thakcession was appropriate because of an impermissibly
opportunistic decision on the part of his employer intended to deprive Jordan of the benefit of his
stockbased bonudd. at 439-40.

Like theJordanplaintiff, Ragan alleges facts sufficient to suggest BP opportunistically
terminated her before a portion of her RSUs vested. Ragan states a portion of herdsonus w
about to vest just as BP seized on her voluntary self-disclosure of a stock purahasg/th
created an attenuated perception of a conflict of intgffestSOF Resp. §3-67, 77; Ragan Dep.
306:21-308:10.) In other words, Ragan alleges BP had a financial motive to terminateteer bef
her vesting date, in addition to a weaki®arrusual rationale for terminating her employment.
Although BP contests Ragan’s contention that its conflict of interest congeras
unreasonableareasonable jury could determine their actions were a pretetkte facts before
us (Def. SOF § 6367.) In fact, the main reason BP believes Ragan should have known
purchasing CEF stock might appear to be a conflict of interest is itSi@aisskdt the biogas
market is “very small.”lfl. J 67.) Such a loose characterization and inference is not enough to
determine BP’s actions were not pretextual as a matter of law.

B. Specific Performance

Plaintiff's specific performance counts are al@ive pleadings of her breach of contract
counts. (FAC 11 63-89.) Neither count alleges distinct facts or rationalesdeemngche only
difference is the remedy she seeks is specific performance of the terms of theneenplayd

RSU contract provisionsld.)
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“A party seeking specific performance must establish (1) the existence af andl
enforceable contract, (2) that the plaintiffs have complied with all of the t#rthe contract or
that they stand ready, willing, and able to perform, and (3) that defendants teverfaefused
to perform their part of the contrdcgShakir v. AnviLLC, No 17 C 1318, 2018 WL 631482, *4
(1st Jan. 29, 2018) (citir®chilling v. Stahl395 Ill. App. 3d 882, 884, 918 N.E.2d 1077, 1080
(2nd 2009):[W]here there is ambiguity, doubt, or uncertainty with respect to its terms, equitable
enforcement by specific performance will be deni&tdh| 395 Ill. App. 3d at 885, 918 N.E.2d
at 1080 (citingCefalu v. Breznik154 N.E.2d 237, 239 (lll. 1958))lt‘is not sufficient, as a basis
for such relief, to show the existence of an agreement of some kind between tls¢ gaatay
154 N.E.2d at 239Vhere there is an adequate remedy at law, specific performance is not
appropriateSchwinder v. Austin Bank of CH348 Ill. App. 3d 461, 478, 809 N.E.2d 180, 197
(1st 2004). Violation of the covenant of good faith and fair dealing can form the dwasis f
specific performanced. at 476, 809 N.E.2d at 195.

Ragan is not entitled to specific performance of the bonus or employment contracts
unless she can prove BP denied her an unambiguous contractudilriggbtntact termat best
guestionablyentitled Ragan to relief, so specific performance is inappropriate here. As we
explained above, the language of the contract is not facially ambiguous: BP hetsodiserder
the contract to assign or revoke any bonus award to Ragan in its discretion. (E@p. 13020.)
Nevertheless, since Ragan’s claim urntierimplied covenant of good faith and fair dealing
survives summary judgment, her claim for specific performance sur@eesSchwindeB48 |lI.
App. 3d at 478, 809 N.E.2d at 197.

C. lllinois Wage Payment and Collection Act
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Plaintiff's claims under the IWPCAse or fadl with the breach of contract clairtin
interpreting the Wage Act, this court must ascertain and give effect to the intieat o
legislature.”McLaughlin v. Sternberg Lanterns, In895 Ill. App. 3d 536, 541, 917 N.E.2d
1065, 1069 (2nd 2009). Section 2 of the IWPCA governs payment to separated employees, but
only applies to “earned bonusek]” Cancellation of stock options under a bonus plan for a
qualifying event does not count as an “earned bonus” for the purpose of the INdP&o42—
43,917 N.E.2d at 1070 (citingatom v. Ameritech CorpNo. 99 C 683, 2000 WL 1648934t
*8—9 (N.D. lll. Sept.28, 2000) (mem. op.)) Theatomplaintiff lost his stock options under an
incentive plan where the court found he did not have a contractual right to the bonus; thus, the
disposition turned on whether the bonus plan conferred a contractual right fcakam. 2000
WL 1648931, at *9see also McLaughlin395 lll. App. 3d at 543, 917 N.E. 2d at 1070. In other
words,the courts havedrawn a distinction between whether or not the employee was
unequivocally promised a bonus by his or her employer. If no such unequivocal promise was
made, ten the employee is not entitled to any part of the bonus pursuant to section 2 of the
Wage Act? McLaughlin 395 Ill. App. 3d at 544, 917 N.E. 2d at 1071.

If BP discharged Ragan without cause, then Ragan may be entitled to a proreatd sha
her bonus under the terms of the bonus agreement. As a result, whether or not Ragan was
guaranteed any part of the bonus agreement as of the date of separation turns on the same
guestion as the breach of contract claim, which we analyzed in further detail @bosge
summary judgment is inappropriate for either party on this count.

Il. SUMMARY JUDGMENT ON DEFENDANTS’ COUNTERCLAIM FOR
REPAYMENT OF $200,000 SIGNING BONUS.

BP argues Ragan must repay them the $200,000 signing bonymitibgr because she

failed toremain employedor 24 months, a condition of the bonus. (Def. SOF {1 23-24.) Ragan
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responds that BP waived the clawback provision of the contract when it failed to deduct t
amount from her salary during h@arden Leaveeriod. (Pl. MSJ Mem. at 2.) Bieplies that
there was no waiver because deducting the returned bonus from Ragan’s salary was only
potential mechanism for them to seek return of the bonufaduack to take that specific course
of action does not constitute a waiver. (Def. Mem. in Resp. to Pl.’s Mot. for Summaryehtdgm
(“Def. Resp. Mem.”) (Dkt. No. 87) at 3—4.)

The Parties do not dispute any element of BP’s claim for repayment ofjthersbonus
except whether BP waived its right to repayment fecover the breach of a contrfint
lllinois], a party must establish the following elements: ‘(1) the existence of a valid and
enforceable contract; (2) performance by the plaintiff; (3) breach ofamity the defendant;
and (4) resultant injury to the plaintiff.Van Der Molen v. Washington Mutual Finance, Jnc.
835 N.E.2d 61, 69 (4th 2005) (quotiRgnderson—Smith & Associates, Inc. v. Nahamani Family
Serv Center, Inc, 752 N.E.2d 33, 43 (1st 2001)). BP and Ragaantract included a right for
BP to request repayment of the $200,000 signing bonus it paid Ragan if she wereddrminat
within her first 24 months of employment. (Pl. SOF 11 2-3, 7; Def. SOF Y 23-24.) Ragan was
to repay the bonus “in cash in gross at least one day prior to the last date of eznplafyshe
was “terminated with cause.” (Pl. SOF | 3, 7; Def. SOF { 23.) Ragan did not repay thiatbonus
any time, at which point she breached a material term of the contract, asshewngss
terminated withcause. (Def. MSJ Resp. Mem. at 1; Def. SOF | 24, 80.) Thus, Ragan admits a
contract existed, she breached the contract after a triggering event (heatierm occurred,
and thus she owes repayment of the $200,000 signing bonus (a clear injury th BRHRY #
10, 13,16); her only arguments are that BP waived its contractual rights and tieatrineation

was not with cause. (Pl. MSJ Mem. ab1-The undisputed material facts establish all elements
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for a claim of breach of contract for the counl@rnants (leaving aside the broader issue of “for
cause”), so much of the case turns on watver.

The Seventh Circuit has defined waiver as “a voluntary and intentional relmoeit or
abandonment of a known existing right or privilege, which, except for such waiver, weeld ha
been enjoyed.United States v. Sumn&65 F.3d 532, 537 (7th Cir. 20QBuffum v. Chase
Natl Bank 192 F.2d 58, 60-61 (7th Cir. 195%Waiver can be “expressed formally or it may be
implied as a necessary consequence of theewaiconduct inconsistent with an assertion of
retention of the right.Buffum 192 F.2d at 61see alsarhomason v. Aetna Life Ins. C6.F.3d
645, 647 (7th Cir. 1993 ent. States, Se. & Sw. Areas Pension Fund v. Ekco Prog 584ck-.
Supp. 374, 378 (N.D. lll. 1984). “An implied waiver may arise where a person against whom the
waiver is asserted has pursued such a course of conduct as to sufficientlyesaidariention to
waive a right or where his conduct is inconsistent with any other intention than toitwaive
Delta Consulting Grp., Inc. v. R. Randle Const.,,|1664 F.3d 1133, 1140 (7th Cir. 2009)
(quotingRyder v. Bank of Hickory Hillsl46 I1l.2d 98, 585 N.E.2d 46, 481( 1991).

Continuing to pay on a contract despite knowing the work of one party falls below the non-
breaching party’s standards can necessarily imply webadta Consulting554 F.3d at 1140—
41. The party attempting to prove waiver has the burden of @aéfum 192 F.2d at 61.

Ragan fails to meet her burden of proof to establish waiver. First, Ralgato fsihow

BP’s conduct necessarily implies waiver of its right to recdvee Buffuml92 F.2d at 61. She

argues BP’s failure to exercise its right to garnish her wages, paymevasation cash-out

3 The phrase “termination with cause” references precisely the same conduat at Ragan’s
complaint, so the existence of the genuine issue of material fact is laid out nectly divove.
(Def. SOF { 23 (“[T]erminated with cause (e.g. breaching orcoompliance with the
company’s policies, guidelines, code of conduct, or not meeting performanaenegpuis due
to misbehaviours or willful disregards of BP rules or procedure)....)".)
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necessarily agates to waiver. (Pl. SOF {1 2-3; PI. MSJ Mem. at 2.) Ragan confuses
specification of an allowable remedial action as excluding BP’s right koregen of her sign-
on bonus through other means. (Pl. SOF {1 2-3, 7; Def. MSJ Mem. at 4.) Further, Ragan
misidentifies hepurportedlybreaching conductailure to repay the bonus by her last day of
employment, as a necessary condition for BP to claw back the signing bonutherzetract.
(Def. Mem. at 4; Def. SOF 1 24, 80er theory would allow anyone who refuses to pay a
contract to claim waiver any time the parties to the contract had any furthacimerfollowing
breach, justifying a cascade of breach from a single breach. Such a broad ireadioigsistent
with the equirement that the non-breaching party voluntarily relinquish their contraicfiis;
Ragan’s theory would leave many non-breaching parties wishing to continue preduct
components of their relationships with a stark choice of relinquishing all gaiivéll rights to
recover for breach of contract.

Unreasonable delay can result in waiver of a breach of contract 8aemne.g., Saverslak
v. DavisCleaver Produce Cp606 F.2d 208 (7th Cir. 197%ilnes v. Hunt 725 N.E.2d 779
(4th Dist. 2000). Irbaverslakthe plaintiff waited almost seven years to file a breach of contract
claim, which resulted in the court finding waiv8averslak606 F.2d at 213H4. InMilnes, the
plaintiff similarly waited roughly six years to file his breach claim, whiwhdourt likewise
determined constituted waiver because allowing the plaintiff to delay undulg wodermine
the purpose of the statute of limitations. 725 N.E.2d at 981.

Ragan’s claim is not close to any case finding waiver for failure to proseclgacin

a timely fashion. At most, BP waited until Ragan commenced this action to file a ctainter

4 Unlike Delta Consultingwhere happiness with performance waseessargondition of the
counter-plaintiff's decision to pay on the contract, BP was not required to enfarepatsnent
only though garnishmenelta Consulting554 F.3d at 1141.
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for breach of contract, a period of only seven months. (Pl. MSJ Mem. at 2-3.) Unlike both
SaverslalkandMilnes where the plaintiffs sough recovery for a breach they had assented to for
more than half a decade, BP sought recovery of the sign-on bonus well within @dye@t.
SOF 1 13.) The rationale for finding waivemtiineswas preserving the integrity of the statute
of limitations; BP is in no dager of exceeding the statute in this case, because it filed its breach
of contract claim only months after Ragan’s terminat®ee725 N.E.2d at 981]d.; Def. MSJ
Mem. at 4; Pl. SOF  13.) Given Ragan'’s theory of waiver already reads “invgluatiae”
expansively, we decline to strain the logic of the few cases finding involuméaver through
unreasonable delay in prosecuting breach by pushing beyond the statute obhmitati
justification for finding waiver.

Even viewing the facts and the terms of the contract in the light most favorable to the
Plaintiff, there is no interpretation of the contract that renders BP’s conduverwf its right
to recoup the $200,000 signing bonus from Ragan. There is nagessilie of material fact as
to the existence of a contract, BP’s performance under the contract, or inRPPydutside of the
waiver issueThus, we grant in part BP’s motion for summary judgment on its signing bonus
repayment counterclaim as to all of these components of its breach of contra¢SeleDkt.
No. 67.), but we also deny in part BP’s motion as to breach because a genuine issueabf mate
fact exists as to whether Ragan was “terminated with cause.” We deny Ragaafis fioroti
summary judgrant on the counterclaim for the reasons stated al@mebkt. No. 72.)

CONCLUSION

We grant in part and deny in part BP’s motion for summary judgment on its

counterclaim. Their motion is granted on its signing bonus counterclaim as to tekeexist a

contract, BP’s performance under the contract, and injury to BP. We also grantriaiary
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judgment on the waiver issue. We deny BP summary judgment as to breach, beesuseea g
issue of material fact exists as to whether Ragan was “terminated with cause.” WWRadan'’s
motion on the counterclaim in its entirety.

We deny BP’s motion for summary judgment on Ragan’s breach of contract,cspecifi
performance, and IWPCA claims because a genuine issue of material fact existhether
BP properly exerciseitls discretion under the contract. We deny Ragan’s motion for summary
judgment in its entiretyit is so ordered.

Accordingly, the remaining issue for trial is whether BP breached the ingaiehant of
good faith and fair dealing, as applied to eacRafan’s claim. As to BP’s counterclaim, the

remaining issue of fact is whether Ragan was “terminated with cause.”

Honorable Marvin E. Afpen
United States District Judge

Dated:November 25, 2019
Chicago, llinois
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