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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROGER BARRA,
Plaintiff,
No. 18 CV 2066

V.

HOME DEPOT U.S.A., INC., d/b/a
THE HOME DEPOT

Judge John J. Tharp, Jr.

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Roger Barra brought this action against Ha»epot alleging that the defendant rented him
a ramp that was too steep, and thus breached itdabtyn, causing plaintiff to fall off the ramp
and sustain serious injuries. The central fact quest this case is straightforward: Was the ramp
too steep, and thus unreasonably dangerous? IBapet moved for summary judgment, arguing
that plaintiff's evidencéconsisting solelpf an OSHA regulation and plaintiff's own deposition)
is alternatively inadmissible and insufficientlyopative. For the reasons discussed below, the
Court grants Defendant’s motiddr. Barra has failed to adduce evidence that would be sufficient
to support a jury verdict in his favor.

BACKGROUND

On September 8, 2015, Mr. Barra rented a taraka ramp from Home Depot. Compl. § 4
(ECF No. 1-1). He needed tbguipment to move a scooter. DefRule 56.1 Statement at § 13
(ECF No. 35-1). Mr. Barra went home, loaded dusoter using the ramp, and took it to a store
where he planned to sell it. Barra Dep. at 32B3%. Apr. 2, 2019 (ECF 38-1). Unsuccessful in
his sale, he returned home to unlolatlat 33-34. As he was moving the scooter down the ramp,

holding the brakes to control the descent, he lost control and fell off the lihrap34. He broke
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his fall onto the concrete with his outstretched hahiisat 39-40. His injuries were severéis
bone was sticking out of his wrist as hauraed the equipment on his way to the hospithlat
57-58. No one witnessed the fatl. at 40.

Several months after his fall, Plaintiff sawneighbor using a U-Haul truck and ramp. The
U-Haul ramp was longer than the one he had rented from Home Depst.Réé 56.1 Statement
1 23 (ECF No. 35-1). This ledr. Barra to believe that hismgp was too short. Drawing on his
background as an Engineer Tech for the Metlitgn Water Reclamation District of Greater
Chicago, Mr. Barra thought to investigate whettiee Occupational Safety and Health Agency
(OSHA) regulated the length of rampd. at 1 22-24. He found 29 C.F.R. § 1926(e)(5)(ii), which
regulates the length of ramps for construction scaffoldimdj provides that they must be “three
horizontal to one verticdl.which the Court understands to mehat for every foot of vertical
elevation of such ramps there must be threedigedrizontal length. Armed with this information,
Mr. Barra then filed a complaint in Cook Cour@ircuit Court. Home Depot removed the case
federal court. Following discovery, He Depot moved for summary judgment.

DISCUSSION

Summary judgment is proper when the recordashthat “there is no genuine issue as to
any material fact and that the moving party stledl to judgment as a matter of law.” Fed. R. Civ.
P. 56(c).The Court “must construe all facts time light most favorable to the nomoving party
and draw all reasonable and justifiainiierences in favor of that partyBellaver v. Quanex Corp.,
200 F.3d 485, 491-92 (7th Cir. 2000)gAnuine issue of materiadt exists only if “the evidence
is such that a reasonable jury could return a verdict for the nonmoving gugh’v. City of
Attica, Indiana, 259 F.3d 619 (7th Cir. 2001). The nmving party must produce “more than a

scintilla of evidence to support his positibid.



Plaintiffs complaint most clearly statescéaim for negligence, so the Court examines
whether Home Depot has met its burden to shoveittigled to a judgment that it was not negligent
in renting the ramp to Mr. Barra. A claim for negligence in lllinois requires that a plaintiff show
the defendant owed plaintiff a duty of catbat defendant breached that duty, and that the
defendant’s breach caused harm to the plainifarshall v. Burger King Corp., 222 Ill. 2d. 422,

430 (2006). Home Depot argues in its motionsiammary judgment that Mr. Barra has not shown
that Home Depot breached any duty owed to him. They say that his reliance on an OSHA
regulation as evidence is misplaced, and thatBdrra has not produced sufficient evidence that
the ramp was unreasonably steep. The Court addresses these arguments in turn.

Mr. Barra’scomplaint contains a cryptic assertitiat the rental ramp was “unreasonably
dangerous because it inclined at an angle excesdfiety standards of one (1) vertical to three (3)
horizontal (20 degrees above th@rizontal).” Compl. at § 9As it turns out, that standard comes
from 29 C.F.R. 1926(e)(5)(ii), a provision from OSHA regulations. Def's Mot. Sum. J. at 3 (ECF
No. 35-2). The provision comes frgrart 1926 of the OSHA regulations, which is entitled “Safety
and Health Regulations for Constructiband specifically from SubpalL of that part, which is
entitled “Scaffolds.” The section describingttscope, applications and definitions” aftspart L
make clear that “[t]his subpart appliesab scaffolds used in workplaces covered by this part.”

29 C.F.R. 1926.450(a) (emphasis added).

As Home Depot points out in its motion, this provision clearly applies to ramps on
scaffolding used by construction workers. Os fiaice, it does not apply to ramps rented by
consumers who are using the equipment for p@pasarelated to construction work and Mr. Barra
has provided no basis to conclutiat the standards applicable to construction scaffolding ramps

are relevant to an assessment of whether ramps used in other contexts are unreasonably dangerous.



Plaintiff has provided no evidence of the staddahat govern ramps used with vehicles, and a
jury would therefore have no basasinfer from a standard appdible to scaffolding ramps that
the truck ramp Mr. Barra used was dangerously steep. Compounding the problem, OSHA
regulations govern workplace safety in employneemtexts, and Mr. Barra is not an employee of
Home Depot and was not injured in a workpl&ee.29 U.S.C. 8 653(a) (“This chapter shall apply
with respect to employment performed in a workplac®). Barra might have offered expert
testimony about ramp standards in order taldwithe evidentiary gap between construction
scaffolding ramp standards and vehicle rangmaards, and the connection between workplace
standards and non-workplace standards, kiindi do so. The OSHA regulation cited by Mr.
Barra therefore has no relevance and fails to caegenuine issue of material fact as to whether
the ramp that Mr. Barra used to unload his scooter was too steep.

Aside from the inapplicable regulation, there is nothing inpthtiff’'s submissionghat
supports the contention that the ramp was tootshawteed, Mr. Barra does not even provide the
measurements of the ramp he rented. He digprmtide pictures or a diagram of the ramp. Nor
did he go to another establishment and take m@stof comparable ramps. He did not take any
similarly straightforward steps that were well within the reach of a competent investigator. The
Court does not mention these possibilities tggast that their presence in the record would
necessarily lead to a different result, but ratbenighlight the paucity of evidence presented by
Mr. Barra. Even if 29 C.F.R. 8§ 1926(e)(5)(ii) applies, which it does not, the only evidence to
suggest that the ramp was dangeraresMr. Barra’s own statemeniBhe Court assumes he is
credible, but his unsupported and conclusory résss that the ramp was dangerous are not

enough to persuade a reasonable jury that it was.



In responding to a summary judgment motion, it is not enough for plamtdtinselto
promise that plaintiffwill testify to the process in which he rented the truck and ramp” or “the
angles at which the ramp leadkc]sfrom the truck to the groundPl's. Resp. to Def. Rule 56.1
Statement 18 (ECF 30). Nor does it sufficediaintiff's counsel to clainthat Mr. Barra‘has
alleged enough, through his complaint and subsequent discovery, to create a question of fact as to
whether Defendant was negligent in this caseés’Résp. to Def’s. Rule 56.1 Statement at 5 (ECF
No. 38). Plaintiff's counsel msunderstands his task at the summary judgment stage. We are no
longer at the pleading stage; the time for mgkmerely plausible allegations is long past.
Plaintiff's task at this stage is not to alleg@lausible claim for negligence, but rather to produce
evidence showing there is a genuine dispute about the $aetlkohnson v. Cambridge Industries,

325 F.3d 892, 901 (7th Cir. 2003) (summary judgment is the moment in a lawsuit “when a party
must show what evidence it has that vdbcbnvince a trier of fact to accept itgsien of events.”).

Here's how summary judgment works in thigiation. The standard is applied slightly
differently depending on which party ultimatdigars the burden of persuasion at ti$ae Celotex
Corp. v. Catrett, 477 U.S. 317, 325 (1986). Here, the non-movant Mr. Barra would bear the burden
at trial of showing by a preponderance of thelence that the ramp was unreasonably dangerous.
On summary judgment, the moving party (HoD®pot) initially bears the burden of showing that
there is no genuine issue of material fact. FediR.Proc. 56(c). Home Depot can discharge that
burden by pointing to an absence of evidence supporting the nonmoving partySee&stotex,

477 U.S. at 325; Fed. R. Civ. Proc. 56(c)(1)(iH)the nonmoving partycannot muster sufficient
evidence to make out its claim, a trial would bel@ss and the moving pargyentitled to summary
judgment as a matter of lawld. at 331 (Brennan, J., dissenting) (agreeing with the majority’s

view of summary judgment procedure). In ordedeéfeat a summary judgment motion that asserts



the nonmovant lacks evidendbe nonmovant’s task is to call the Court’s attention “to supporting
evidence already in the record thatsveverlooked or ignored by the moving partyl.”at 332.

Mr. Barra has failed at that task. Insteagointing to evidence, he has promised future
testimony and contends that he has allegigalgh to make out a claim of negligengee Pl.’s
Resp. to Def.’s Mot. for Sum. J. alf5 ECF No. 38). The Court finds that Home Depot has carried
its burden on summary judgment by (1) pointinghe non-applicability of an OSHA regulation
relied upon by Mr. Barra, and (2) pointing the absence of evidence supportiig Barra’s
assertions that the ramp was too short.

Mr. Barra’s lawyer makes one laditch attempt to save his case by claiming that he has
“adequately pled a cause of action undeiimaplied warranty of fithess theoryl't. at 6. This
necessarily fails for the same reasons stated abBlantiff has made no showing that the ramp
was unfit for use.

In sum, Home Depot has carried its burden on summary judgment by pointing to a lack of
evidence supporting Mr. Barraidaim. Mr. Barra’s request foleave to amend his complaint is
denied. His claim suffers from a prooffdency, not a pleading deficiencilaintiff’'s counsel
has had ample opportunity to show that tamp was unreasonably dangerous throughout the
many months the parties spent in discovery. Barra indicated he will not pursue expert
testimony beyond that of physicians to prove dasa@nd he has failed to adduce enough
evidence of his claim during discovery. Having faitecadduce evidence sufficient to support a

jury verdict in his favor, Mr. Barra’s claim cannot go forward to a.jury



For the reasons discussed above, the Qgrarits Home Depot’'s motion for summary

judgment and enters judgment for the defendant.

Fd

Date:October 8, 2020 John J. Tharp, Jr.
United States District Judge




