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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WAYNE BLAND, et al., )
)
Faintiffs, )
) No. 18-cv-03673
V. )
) JudgeAndreaR. Wood
EDWARD D. JONES & CO., L.P,, etal., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Wayne Bland, Hieia Slaton-Young, and Nyisha Bell are black financial
advisors (“FAS”) either currently or formergmployed by Defendant Edward D. Jones & Co.,
LP. They claim that Defendants Edward D. Jones & Co., LP and The Jones Financial Companies,
LLLP (collectively, “Edward Jones”) discriminategainst them on the basis of their race
because the firm employed polisiand practices that favored nblack FAs over black FAs. As
a result, Plaintiffs were compensated lessttiheir equally or less-qualified non-black
counterparts. Plaintiffs, on behalf of themselaad a putative class of similarly-situated current
and former black FAs, have brought thegent action against Edward Jones for race
discrimination under Title VII of the Civil RightAct of 1964 (“Title VII”), 42 U.S.C. § 2000st
seq, and 42 U.S.C. 8§ 1981. They also assertiddal claims for retaliation under Title VIl and
§ 1981. Before the Court are Edward Jones’s motmhsnsfer this case to another venue under
28 U.S.C. § 1406 or § 1404(a) (Dkt. Nos. 37, 39)rothe alternative, to dismiss the case for
failure to state a claim (Dkt. No. 37). For flelowing reasons, Edward Jones’s motion to
transfer venue under § 1406 is granted in, p@rimotion to transfer venue under § 1404(a)

denied, and its motion to dismiss is denied.
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BACKGROUND

l. Overview

Edward D. Jones & Co., LP is a financarvices firm with over 16,000 FAs providing
brokerage, investment advisory ddimancial and wealth planningrsees to individual investors
in more than 13,000 locations throughout thététhStates. (Second Am. Compl. {1 1, 8, Dkt.
No. 33.) Itis a wholly owned subsidiary tfie Jones Financial Companies, LLLP, which is
headquartered in St. Louis, Missoutd.(] 7.) Almost all of Edwardones’s senior executives are
white. (d. 1 13.) Approximately 94% of Edward Jones’s FAs are white, with minorities such as
blacks, Latinos, and Asians comprising the remaining 63 (12.) By comparison, the United
States Census Bureau reporteat 811% of financibadvisors nationally are black and 21% are
minorities. (d.)

From its St. Louis headquarters, Edward 3omeerts centralizecbntrol over the firm,
and its senior executives issue compgpolicies that apply to all FAsId, § 13.) Among those
policies is Edward Jones’s uniform, nationwide compensation pthpSpecifically, FAS’
compensation is based on commissions ehfmen client accountand transactionsld.)
Generally, an FA’s potential commissions and e@sare positively correlated with the value of
the assets managed by the HA.)(Moreover, an FA can advance along Edward Jones’s
compensation model as he or she achieves grasecial success, thapy allowing him or her
to reap higher payouts and bonusés) (

According to Plaintiffs, Edward Jonesempensation plan and other policies and
practices favor non-black FAs, yiiehg significant racial disparitsein compensation and attrition.
(Id.) New Edward Jones FAs are assigned one opiatis at the outset of their careers at the

firm. (1d. 1 15.) First, Edward Jones assigns a selectber of FAs to either the “Legacy” or
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“Goodknight” programs.I¢l.) FAs who join the Legacy prograare given dedicated office space,
client assistance from a branch office administraand mentoring from an established HA.)(
Similarly, FAs assigned to the Goodknight pragneeceive dedicated office space, mentorship,
and an agreement with an established FA to share a$dgt@n( the other hand, new FAs not
assigned to either program aret provided office space and usualigrk from home and receive
minimal other support from Edward Jondd.)(Thus, FAs who are assigned to the Legacy and
Goodknight programs are able to attract more dientd accounts than other FAs, which in turn
results in those FAs enjoyingagter compensation and successndutheir careers at the firm.
(Id.) Black FAs are disproportionatedcluded from these progranasd those that are assigned
to them do not receive the same supporgueses, or business opportunities as non-black FAs.
(1d.)

Black FAs are also disproportionately relegltie less lucrative tetories and locations
where clients and prospects hdess investable incomdd( { 16.) Specifically, Edward Jones
often steers individual FAs teeighborhoods with demographic makeups that match the FA’s
race. (d.) Edward Jones also maintains policies and practices that disproportionately direct
lucrative business opporturas to non-black FAsId. 1 17.) In particular, the firm reassigns
client accounts and redistributes books of businesshole or in part, when an FA moves offices
or leaves the firm.I{.) Yet the larger more lucrative cfits and books are assigned to FAs who
are not black, costing black FAs compation and advancement opportunitiéd.) (Similarly,
when an FA retires, firm policy encourages oedis the retiring FA teelect and partner with
other Edward Jones FAs to distribtieir books of business upon retiremeld. { 18.) Over a

period of time, the retiring FA transitions hishaar clients to another FA, allowing that FA to
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meet the retiring FA'’s clients and build a relationshigh.) Under that policy, retiring FAs
overwhelmingly select non-black FAsittherit their books of businessd )

Il. Plaintiff Wayne Bland

Plaintiff Bland, a black FA, had over a decadexperience in the financial services
industry when he joined Edward Jones in 20091 9, 23.) While Bland had asked to prospect
in an affluent and predominantly whiteigieborhood, Edward Jones refused his request and
instead assigned a white FA witls$eexperience to that neighborhodd. { 24.) Meanwhile,
Bland was assigned to prospect in a lowepine neighborhood with a large black population.
(Id.) Later, Bland learned that tifiem knew his assigned territoryas not economically viable or
capable of sustaining a successindncial advisory businesdd() In fact, Edward Jones had
previously closed an office in the same location for that reakbh. (

Initially, Bland was not selected for edththe Goodknight or Legacy programisl. {] 25.)
Thus, for his first five months at Edward JenBland worked from home, which hindered his
ability to attract clients.Id.) Only after he repeatedly requested access to an office or to be
included in the Legacy or Goodknight progrant Bdward Jones assign Bland to the Legacy
program. [d.  26.) As a result of his assignment, iglayained access to an office in Lake Wylie,
South Carolina.l¢l.) Yet his office area was also used $torage purposes and contained a dining
table, boxes, and office suppliekl.] Moreover, Bland was still not provided with mentorship,
training, and other benefits providedgarticipants in the Legacy progrand.f Following the
departure of a senior FA atetlhake Wylie office, Edward Jos@ssigned the office and “the
departing FA'’s tens of millions of dollars itient accounts” to a white FA with less experience

than Bland. Id. { 27.) During his time at Edward Jonti firm routinely assigned valuable
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client accounts and books of business to white FAs rather than Biduffi28.) Bland was also
denied administrative and sales suppdadt) (

After he observed and was the target afcfally hostile” statements, Bland reported the
misconduct to Edward Jones’ managemedt.f[ 29.) Instead of addressing the misconduct,
Edward Jones retaliated agdiBsand by denying him favorabtefices, business opportunities,
and resourcesld.) Management also subjected Blanatihanced and differential scrutiny,
resulting in his constriiwe discharge in 20161d. { 30.)

II. Plaintiff Felicia Slaton-Young

Plaintiff Slaton-Young, another bla¢, joined Edward Jones in 201&.(1Y 10, 31.)
She came to the firm with prior experienceha financial servicemdustry, two securities
licenses, and a master’s degrin Business Administratiorid() While at the firm, Slaton-Young
was denied inclusion in the Legacy aadodknight programs, managerial support, and
mentoring. [d. § 32.) After Slaton-Young obtained twdditional securities licenses, Edward
Jones assigned her to an office tvat already set to be closeld. @ 33.) The office, which was
located in a predominantly black neighbbood on Chicago’s South Side, was neither
economically viable nor capable of sustainenguccessful financial-advisory busine$s.) (

Later, Slaton-Young was moved to a new locatiothenSouth Side of Chicago, as part of what
Edward Jones described as a pilot prograpidoe two or more FAs in a single locatiolal. (
1 34.) She was paired with another black FA at the new localiibnAgain, Slaton-Young’s
office was in a neighborhood with a large blgdpulation and limited investment or client

potential and therefore calihot support two FAsI{.)
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Furthermore, Slaton-Young was subjectetrémially-charged” remarks by her mentor.
(Id. 1 32.} Upon reporting this conduct to managgnt, she was subjected to unspecified
retaliation. (d.) Slaton-Young ultimately had no choicet boileave Edward Jones in late 2017
because of the denial of favorable office locations, valuable client accounts, resources, and
support. [d. 1 35.)

V. Plaintiff Nyisha Bell

Plaintiff Bell, a third black FA, joined Edwa Jones in July 2014, bringing with her
experience in the insurance dimhncial services industriesd one securities licenséd.(
11 11, 36.) Nonetheless, she was not assigm a Legacy or Goodknight prograral.Y Despite
lacking significant support frortie firm, Bell developed cliertccounts through her own efforts.
(1d.) Even after Bell achieved “can-sell statd&tdward Jones continued to assign lucrative
business opportunities to norabk FAs instead of Bellld. { 37.)

When a longtime FA with around $75 millionalient accounts left Edward Jones’s
Tracy, California office, Bell was told thateskwould share the office with a white FAd.] Yet
the bulk of the departing FA’s client accountsl @ook of business went the white FA while
Bell received only a fractionooisisting of the smaller and less lucrative accouts. (
Furthermore, the white FA was placed in a nmifice and Bell was put in a space previously
used as a storage closéd.) Bell was also denied manage support and resourcesd  In
particular, the branch office administrator favovdute FAs and their @nts over Bell and her

clients. (d.) After Bell’'s complaints to the regionaldder were ignored, Bell complained to the

! The Second Amended Complaint alleges that Si¥tmmg was denied mentoring, while at the same
time acknowledging that she was assigned a fponsored mentor. While this seems to be a
contradiction, viewing the facts in the light most fale to Plaintiffs, the Court understands Plaintiffs to
be claiming that although Slaton-Young was assignaeértor, the mentor did not actually provide any
valuable mentorship.

2 Plaintiffs do not explain the meaning of this term.
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area leader, who conceded thall Bes not treated fairly in conapison to her white counterpart.
(Id. 1 38.)

Bell was eventually assigned to her own offidd. {{ 39.) However, the office was “vastly
inferior, with no established clients or book of besis, or even an exterior Edward Jones sign.”
(Id.) Moreover, Edward Jones allowed white FAs to interfere with and solicit Bell's clients, in
contravention of firm policy.I¢l.) And after an FA left a nearbyfire, the departing FA’s client
accounts and assets were assigned to a whiia BAother office rather than to Belld({ 40.)
Similarly, when a long-established white FA withndreds of millions of dolta in client assets
decided to retire, nearly all of the FA’s bookbusiness was transitioned to members of his
family who also worked as FAs at Edward Jonkk.{[ 41.) The remainder of the book of
business was transitioned to the same white BAwlas previously assigned assets that could
have gone to Bellld.) That FA was then relocated, leavinig highly-profitable office available
for reassignmentld. 11 41-42.) Nonetheless, in spite of Befjeographic proxiity to the office
and knowledge of the clients and market, a whiteflé/ another firm in Utah was assigned to
the office. (d. 1 42.) That FA then poached many of Bell's clients) (

After Bell complained to management abwaluable business opportunities being given
to white FAs over her, Edward Jones targeted her for retaliakibrfl 43.) Due to escalating
retaliation, Bell felt she hado choice but to leave the firm in August 2018.)(A few months
later, in November 2018, Bell agreed to retiorthe firm when Edward Jones promised her $17
million in assets and a shareffice in Stockton, Californiald. 1 44.) Yet she subsequently
learned that the promised assets were nealkmgble as represented by Edward Jondg. (

Currently, Bell does not have either an office or a book of busirdgs. (
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DISCUSSION

Plaintiffs bring the present acoti on behalf of themselves and a putative class of similarly
situated black current and former Edward Jda&s. Bland and Slaton-dung assert claims under
both Title VIl and § 1981, whereas Bell currerntlyly brings claims under § 1981. Together,
Plaintiffs allege that Edward Jones’s raciallgediminatory policies and practices inhibited their
ability to develop a successful practice, vhim turn, diminished their compensation in
comparison to the compensation of non-black FEAlwvard Jones seeksttansfer this case to
another venue pursuant to either 28 U.S.C. § B)6(28 U.S.C. § 1404(an the alternative,
Edward Jones moves to dismiss the complaintaiture to state a claim under Federal Rule of
Civil Procedure 12(b)(6).

l. Motion to Transfer Venue Under § 1406(a)

While Edward Jones does not dispute that eaayroper in the Northern District of
lllinois as to Slaton-Young, it nonetheless argues that venueis@r in this District with
respect to Bland and Bell. Consequently, Edwianges asserts that teetire action should be
transferred to the Eastern Dist of Missouri, which woulde a proper venue for all three
Plaintiffs.

Under 28 U.S.C. § 1406(a), “[t]he district courtaodlistrict in whichis filed a case laying
venue in the wrong division alistrict shall dismiss, or if it b the interest ojustice, transfer
such case to any district ovion in which it could have been brought.” Transfer under this
statute “is appropriate only wh venue is improperly laidlh re LimitNone, LLC551 F.3d 572,
575 (7th Cir. 2008). Normally, venue is evalubtsder the general venue statute, 28 U.S.C.

§ 1391. However, venue in Title VII cases ivgmed by Title VII's exclusive venue provision,

which provides thaa Title VII action
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may be brought in any judal district in the State in which the unlawful

employment practice is alledéo have been committed, in the judicial district in

which the employment records relevémsuch practice are maintained and

administered, or in the judicial district which the aggrieved person would have

worked but for the alleged unlawful employment practice, but if the respondent is

not found within any such district, suah action may be brought within the

judicial district inwhich the respondent has his principal office.
42 U.S.C. § 2000e-5(f)(3). “Although Title VII hasur venue provisions, ¢hplaintiff need only
establish that venue is proper under one of th&wowell v. Sparrow HospNo. 09 C 3239, 2010
WL 582667, at *2 (N.D. Ill. Feb. 12, 2010). Moreovetere a plaintiff bmgs both Title VII and
§ 1981 claims, Title VII's special venue provision governs the § 1981 claims asiartlewah
v. Wis. Dep’t of Cor;.No. 07C0410, 2007 WL 4302790, at *1 (EVis. Dec. 6, 2007) (“Section
2000e-5(f)(3) is a special venuatsite, which governs Title Viilaims and claims brought under
statutes without special venue provisions wher&geas, such claims are joined with a Title VII
claim.”); Strategic Mgmt. Harmony, LLC v. Eni@ed Bus. Reporting Consortium, Indo. 4:05-
cv-00180-JDT-WGH, 2007 WL 2316484, at *5 (SIBd. Aug. 10, 2007) (“Where . . . Title VII
violations are alleged along with another federaina) Title VII's strict venue requirements take
precedent over the general venue provisions . .Bél);v. Woodward Governor GdNo. 03 C
50190, 2004 WL 1498145, at *1 (N.D. Ill. July 2, 20@8ection 5(f)(3) is the exclusive venue
provision for all Title VII discrimination actionsaking priority over te venue provisions of
other discrimination actiornthat are pled.”).

Plaintiffs in this case do naippear to disagree that thesksan District of Missouri would
be a proper venue for Bland and Slaton-Young’s Mtleclaims, as Edward Jones maintains the
relevant employment records at its St. Louiadgarters. On the othkand, only Slaton-Young

can establish that venue is proper in the Nart District of lllirois. Because Slaton-Young

worked in Chicago, she would have worked Harefor the unlawful employment practice. By
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contrast, Bland worked for Edward Jones irrtN&arolina and South Carolina. Thus, he cannot
establish that he would have worked in thistbet but for the unlawfuemployment practice.
Furthermore, because he never worked in the Nortbestrict of lllinois, he cannot claim to have
suffered an unlawful employment practice here.

Despite the fact that Bland cannot establighapplicability of any of the four Title VII
venue provisions, Plaintiffs nonetless assert that he may ntain his action here because
Slaton-Young’s claims are propgnenued. Specifically, he argumat there is no requirement
that all named plaintiffs in a Title VII class action satisfy Title VII's venue requirements. While
the Seventh Circuit has never squarely addresses$iuis, numerous other courts have held that
each named plaintiff in a class action must irdinally satisfy the applicable venue requirements.
E.g, Abrams Shell v. Shell Oil C843 F.3d 482, 490 (5th Cir. 2008)uarles v. Gen. Inv. &

Dev. Co, 260 F. Supp. 2d 1, 13 (D.D.C. 200Bykes v. Wal-Mart Stores, InéNo. C01-2252

MJJ, 2001 WL 1902806, at *5 (N.D. Cal. Dec. 3, 20@&Eg also Allen v. Isaab9 F.R.D. 45, 57
(N.D. 1ll. 1983) (rejectig intervention where venue would not be proper for intervenors, noting
the lack of “authority for the proposition thagnue rules apply only tine original named

plaintiffs and not to intervening, later-namediptiffs”). Those cases explain that the “central
function of venue generally is tegulate the forum in whichgarty may appear or may force
another party to appear personally, in a swtlch the court would otlmevise have jurisdiction.
Venue is therefore intimately coruted to and predicated upon the personal appearance of the
party.” Quarles 260 F. Supp. 2d at 13 (internal catdn marks and alterations omitted).
Consequently, “[i]t is therefore logical that plaifs who are named representatives of a class be

required to satisfy the venue requirements ai§1VIl] because they arthe parties who have

10
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brought themselves before the court and are pem@rsvhom the court must have jurisdiction.”
Id.

In response, Plaintiffs point yas v. Union Pacific Railroad CaNo. 06-cv-0475-MJR,
2007 WL 1021976 (S.D. lll. Apr. 3, 2007), aBthughter v. Wells Fargo Advisors, LLo. 13-
cv-06368 (N.D. lll. Mar. 13, 2014) (Dkt No. 28), mmsstances where transfer was denied even
though not all named plaintiffs were progevienued in the District. However, 8laughtey the
court provided no explanationrfdas denial of the motion. Rather, the motion was summarily
denied by way of a brief minute entry. Moreowke motion to transfatself did not concern
Title VII's special venue provision and did not raise an argument concerning whether an
improperly venued plaintiff coulderve as a named plaintiff inclass action. Def.’s Mem. in
Supp. of Mot. to Transfedlaughter No-cv-06368 (Mar. 10, 2014), Dkt. No. 26. AndHyas the
defendant does not appear to have arguedrémate was improper because one of the three
named plaintiffs was not propemtgnued in the District. It onlglaimed that there was no venue
in the District because the properly venued plsitid not file an EEOC charge and receive a
right-to-sue letter and coulddhefore not serve as named ptdfs in the class actioByas 2017
WL 1021976, at *2 (“In essencehft defendant] asserts thach person who is named as a
representative of a class musdividually comply with the requements of Section 2000e-5 of
Title VIL.”). Thus, the district court noted passing that there was venue because two of the
plaintiffs were properly venued the District but focused its alysis on the defendant’s core
argument, which it rejectett. at *2—4.. By contrast, those cases fingithat all named plaintiffs
must individually establish venuend to provide in-depth anabs of the issue before reaching
that conclusionSee, e.gQuarles 260 F. Supp. 2d at 9-1Bukes 2001 WL 1902806, at *2-5.

In short, this Court finds theecisions requiring all named pléffs to establish venue to be

11
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persuasive. Consequently, the Gauoncludes that Bland’s clainase improperly venued in this
District.

If venue over Bell's claimwas to be evaluated under €ill's venue provision, this
Court would find venue to be improper. Bell, likeaBt, never worked in tHgorthern District of
lllinois. Instead, she worked entirely in Califga. Yet Bell currently asserts only § 1981 claims.
Plaintiffs have represented that they will amémelcomplaint to include Bell’s Title VII claims
once she receives her right-to-sue letter ftbenEqual Employment Opportunity Commission
(“EEOC"). (Second Am. Compl. at 18 n.9.) Edwdahes argues that because of the impending
amendment, the Court should evaluate venue Bell under Title VII. The Court cannot agree
that venue should be evaluated based on a claitmstimot currently sdorth in the operative
complaint. Thus, venue for Bell will be @wated under the general venue statute.

The relevant provisions of 28 8§.C. § 1391(a) state that veris@ppropriate in either “a
judicial district in whid any defendant residesail defendants are residerdf the State in which
the district is located” or in “a judicial disttiin which a substantial part of the events or
omissions giving rise to the claim occurredére, because Bell was employed in California
during her entire Edward Jones career and Edd@mds policies and praate were devised and
implemented in St. Louis, this District is not digial district in whicha substantial part of the
events giving rise to Bell's alm occurred. However, Plaintiftontend that Edward Jones is a
resident of Illinois.

The general venue statute providlest a business is a residéintany judicialdistrict in
which such defendant is subjectthe@ court’s personal jurisdictiomith respect to the civil action
in question.” 28 U.S.C. § 1391(c)(2). Thus, bessaidward Jones has 665 branch offices in

lllinois and employs more FAs ilihois than in any other statmcluding Missouri, (Pls.” Opp’n

12
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to Mot. to Transfer Venue at 2, Dkt. No. 5&)is Court indisputablyras personal jurisdiction

over it. Edward Jones responds that while @osirt may have personal jurisdiction over
Defendant Edward D. Jones & Co., LP, Plaintifésse not shown that it also has personal
jurisdiction over its parent, coddendant The Jones Financialr@manies, LLLP. Thus, venue is
inappropriate, notwithstanding Edward D. Jone€&, LP’s residency in this District because

§ 1391(a) allows for venue to bedhia a judicial district in whikh any defendant resides, but only
if all defendants are residents of tBtate in which the district iscated. And it is plaintiff's
burden to establish venu&/akley v. Frontera Produce, LidNo. 13 C 5597, 2014 WL 12767672,
at *1 (N.D. lll. Jan. 15, 2014). Neither the Secdrdended Complaint nor Plaintiffs’ brief in
opposition to the motion to transfer venue contain any facts showing this Court’s personal
jurisdiction over The Jones Comnpies, LLLP, specifically.

However, Plaintiffs assert that Edward Johas waived its right to argue a lack of
personal jurisdiction as to both Edward D. J&eCo., LP and The Jones Financial Companies,
LLLP, by failing to file a motion to dismiss for lack personal jurisdiction under Federal Rule of
Civil Procedure 12(b)(2) concumewith its motion to dismiss for failure to state a claim
presently before this Court. support of its argument, Plaintiféte simply to Rule 12(h)(1),
which provides that certain Rule 12 defensaduding improper venuand lack of personal
jurisdiction, are waived by failing to raise théma Rule 12 motion. Yet, another court in this
district recently deemed the same argument ahly supported by citation to Rule 12(h)(1),
waived due to insufficientitation to legal authorityKaiser v. Monroe Clinic, In¢No. 18 C
50118, 2019 WL 1759877, at *3 (N.D. Ill. Apr. 19, 2019)aT district court father noted that the
court inWakley v. Frontera Produce, L2014 WL 12767672 (N.D. lll. Jan. 15, 2014), “found

that the fact a defendant hadt challenged personal juristan did not mean the court had

13
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personal jurisdiction over that defendant for purposes of determining residence under the venue
statute.”Kaiser, 2019 WL 1759877, at *3. Just askaiser, this Court finds that Plaintiffs’
waiver argument is underdevelopaud is therefore itself waived.

That leaves Plaintiffs’ claim that Edward Jer&as subjected itself to this Court’s personal
jurisdiction because it has avaliligskelf of this forum by suing others here. However, Plaintiffs
cite a case in which only Edward D. Jones & Coj4.R Plaintiff. Again, they failed to satisfy
their burden of establishing venue as to Téreed Financial Companidd, LP. Thus, Plaintiffs
have failed to establish thttis District is a proper vaie for Bell's § 1981 claims.

Because Bland and Bell's claims are impmbpgenued in the Northern District of
lllinois, the Court must determinghether to grant Edward Jones&gjuest to transfer the case to
the Eastern District of Missoutunder § 1406(a), when a casdisught in the wrong venue, the
Court “shall dismiss, or if it be ithe interest of justice, tramsfsuch case to any district or

division in which it could be brought.” While tl@@ourt has discretion tdetermine whether to

3 The Court’s conclusion is reinforced by the oppgsiiews among courts on the issue of whether failure
to file a motion to dismiss for lack of personal gdliction concurrent with any other Rule 12(b) motion
waives the right to contest residency under 8§ 1391(cy)@npare Wakley2014 WL 12767672, at *1,
Rankel v. Kabate¢iNo. 12 CV 216(VB), 2013 WL 7161687, at *3 (S.D.N.Y. Dec. 9, 2013) (“[T]he
existence of venue should be analyzed as of the tirfiingf without regard to whether a defendant may
waive a defense based on lack of personal jurisdiblyovirtue of its conduct during litigation.” (internal
guotation marks omitted)and Fractional Villas, Inc. v. Tahoe Clubhouso. 08cv1396-IEG-POR, 2009
WL 465997, at *4 (S.D. Cal. Feb. 25, 2009) (“To shmwper venue, plaintiff must show at the time the
case was commenced that [the defendant] was foumesided in, the Southern District of California.
Therefore, [the defendant’s] subsequent waiver of personal jurisdiction has no impact on the Court’s
analysis.”),with Imperial Crane Servs., Inc. v. Cloverdale Equip.,Glm. 13 C 04750, 2013 WL 5904527,
at *4 n.7 (N.D. lll. Nov. 4, 2013) (“By filing t& present motion [to dismiss for improper venue] without
previously or contemporaneously filing a Rule 12(bj{®tion to dismiss for lack of personal jurisdiction,
[the defendant] has waived that defensaiy Frederick Goldman, Ine. Commemorative Brands, Inc.
No. 04 Civ.1100(LTS)(THK., 2004 WL 954692, at *1 (S.DYNMay 5, 2004) (denying motion to dismiss
for improper venue because the defendant did not cqueestnal jurisdiction anithus “by not raising it

in his Rule 12(b) motion, has, pursuant to Rule 12{(A) . . . waived any lack of personal jurisdiction
defense”). Given the opposing positidaken by courts regarding this issue, Plaintiffs should have come
forward with some authority and provided more thasingle conclusory sentence in arguing their position.
And unlike Plaintiffs, Edward Jones did cite to authority to argue against waédeeD¢fs.” Consolidated
Reply in Supp. of Mot. to Transfer at 9 n.6, Dkt. No. 60.)

14
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transfer or dismiss, “the presumptiganerally runs in favor of transfeMB Fin. Bank, N.A. v.
Walker, 741 F. Supp. 2d 912, 919 (N.D. Ill. 2010). Trans$ particularlyappropriate where
“dismissal will endanger the plaintiff's claimsder the applicable statute of limitationkd”

Here, the statute of limitations fgrticularly salient with respet Bland, as a Title VII action
must be filed within 90 days o&ceiving a right-to-sue lettétom the EEOC. 42 U.S.C. § 2000e-
5(f)(1); Johnson v. United Airlines, IndNo. 12 C 5842, 2013 WL 323404, at *7 (N.D. Ill. Jan.
25, 2013). Bland initiated this lawsuit on May 2818, and thus his Title VII claims would likely
be time-barred if his claims were dissed and he is forced to re-file.

While transfer might appear to be thermequitable action, a court facing a similar
situation found that where one thie named plaintiffs was progye venued, it would defer ruling
on whether to dismiss or transtee improperly veued plaintiffs Quarles 260 F. Supp. 2d at 14.
It determined that deferring was the proper coueszabse if class certification were later granted,
the improperly venued named plaintiffs coulddiemissed while remaining as unnamed members
of the classld. On the other hand, if classrtification were denied, would then be appropriate
to transfer the action to the appropriate distAstwill be explained more fully below, the Court
will not transfer Slaton-Young’s claims under § 1404éend it denies the motion to dismiss as to
her race discrimination claims. Her action may cumgiin this District, and presumably the class
certification issue will be addssed. Nonetheless, the Courtagjoizant that deferring a decision
on the fate of Bland and Bell's improperly venuwdaims may not be the most efficient approach
and could cause unnecessary delay, given that this action is still at an early stage.

Another approach is the ondéan by the district court ihaGuardia v. Designer Brands,
Inc., No. 19¢cv1568 JM(BLM), 2020 WL 2463385 (S.Qal. May 7, 2020), which faced very

similar circumstances to those hereL&Guardia the district court found that venue was
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improper as to three of the named plaintiffs in a class action, whereas troper for one named
plaintiff. As to the three namaalaintiffs for whom venue was impper, the district court severed
their claims and transferred them tdistrict where venue would be propkt. at *6. Such an
approach would allow Bland and Bell to proceathuwheir claims without any further delay. Yet,
in a hearing, Plaintiffs’ counseidicated Plaintiffs’ strong prefence to proceed together in the
same case while insisting that such a case coditddated in the Northern District of Illinois.
For the reasons discussed above, that is not asnagiailable to Plaintiffdf they would like to
proceed together in a single case, that case meustard in the Eastebistrict of Missouri.
Alternatively, as will be explairtebelow, because the 8§ 1404(a) factors do not compel transfer as
to Slaton-Young, she may proceed in this Distjiett without Bland and Bell. Finally, the Court
could simply defer the decision like tRiarlescourt.

Although Plaintiffs have expreg$¢hat neither of the three tigns are ideal, the Court has
now definitively ruled out theipreferred outcome of all threeditiffs proceeding together in
this District. The Court believesis reasonable to allow Plaifis the opportunity to provide
input on how they would like to proceed. Thus, Riéfis shall advise this Court by December 14,
2020 of its preference among the faliag options: (a) severance amdnsfer of Bland and Bell's
claims to the Eastern District Missouri; (b) transfer of the engilcase to the Eastern District of
Missouri; or (c) the deferring the decision to dismiss or transfer Bland and Bell’s claims until after
class certification.

Il. Motion to Transfer Venue Under § 1404(a)

Because venue is appropriate as to Slatonng, her claims cannot be transferred under

8 1406(a)See LimitNoneb51 F.3d at 575 (“Transfer undefl406(a) is appropriate only when

4 Unlike here, thé.aGuardiacourt ultimately decided transfer was also warranted under § 1404(a) as to
the properly venued plaintiff and transferred the entire adtia@uardig 2020 WL 2463385, at *6-9.
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venue is improperly laid.”). Thus, Edward Joa¢so moves to transfer this case pursuant to 28
U.S.C. § 1404(a), which provides that “[flor thenwenience of the parti@sd witnesses, in the
interest of justice, a district court may transday civil action to any ber district or division
where it might have been brought.” Under that séataitcase may be transferred if: “(1) venue is
proper in both the transferor and transferee court; (2) trangterttse convenience of the parties
and witnesses; and (3) transfer is in the interest of justlobrison2013 WL 323404, at *3. As
discussed above, venue is proper for Slaton-Young’s claimshrithmNorthern District of
lllinois and the Eastern Districf Missouri. Thus, the Court mudetermine whether transferring
her claims to the Eastern Distrof Missouri satisfies the convience and interest of justice
factors. It is the moving party’s burden to e$isibthat the transferee forum is more convenient.
Moore v. Motor Coach Indus., Inel87 F. Supp. 2d 1003, 1006 (N.D. Ill. 2007). Moreover, in
undertaking this inquiry, the badee of factors considered byetibourt must heavily weigh in
favor of transferld.
A. Convenience of the Parties and Witnesses

In undertaking the convenience ays$, the Court looks to fiviactors: “(1) the plaintiff's
choice of forum; (2) the situs of material eveli®y;the relative ease of &ss to sources of proof;
(4) the convenience of thatnesses; and (5) th@wrvenience to the partieslbhnson2013 WL
323404, at *4. The Court addresssach factor in turn.

1. Plaintiff’'s Choice of Forum

Generally, a plaintiff's choice dbrum is given substantiateight, especially when the
chosen forum is the plaintiff's home foruRosen v. Spirit Airlines, Inc152 F. Supp. 3d 1055,
1059 (N.D. lll. 2015). Yet in pative class actions, many ctaidiscount this weighk.g, Rosen

152 F. Supp. 3d at 1068aramillo v. DineEquity, In¢.664 F. Supp. 2d 908, 914 (N.D. Ill. 2009).
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But see AL & PO Corp. v. Am. Healthcare Capital, JiNn. 14 C 1905, 2015 WL 738694, at *2—
3 (N.D. Ill. Feb. 19, 2015). That is because where the named plaintiff seeks to represent a
nationwide class, “if class certification occurrdte named [plaintiff’'s] choice of venue will not
be the home venue for all plaintiffs and any veselected is bound to lx@convenient to some
plaintiffs.” Jaramillo, 664 F. Supp. 2d at 914. Following tkead of the many courts in this
District that havedaken this approaci\L & PO Corp, 2015 WL 738694, at *2 (listing cases),
Slaton-Young’s choice of forum will be givenrae weight, but that weight will be reduced
because she seeks to représa nationwide class.
2. Situs of Material Events

Edward Jones argues that material eventkis action involve uniform, firm-wide
policies and practices that were originatedrnid promulgated from its St. Louis headquarters. On
the other hand, Plaintiffs argue thlis District is a relevant situsf material events because those
policies were imposed on and harmed Slaton-Young and many other black FAs in Illinois. Both
Edward Jones’s and Plaintiffs’ contenticare properly considered in the analySise Perry v.
Cable News Network, IndNo. 14 C 1194, 2014 WL 4214873, at *2 (N.D. lll. Aug. 25, 2014)
(“The situs of material events depends bmthtthe conduct of the defendants and on those who
feel the effects of the condudt.Indeed, courts recognize thiae location where a company
devises its policies and procedurea i®levant situs of material eversee, e.g AL & PO Corp,
2015 WL 738694, at *3;afleur v. Dollar Tree Stores, IndNo. 1:11 CV 8473, 2012 WL
2280090, at *4. At the same time, in Title VII acts, “the location where the employee suffered
from the unlawful employment practicedskey situs of material eventilliams v. Am. Coll. of
Educ., Inc, No. 16-cv-11746, 2017 WL 2424227, at *6 (NID. June 5, 2017). In non-class

actions, many courts have found that the faat shplaintiff suffered th unlawful discrimination
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in his or her chosen district wgis slightly against transfebee, e.gid. However, in a putative
class action involving a nationwideask, the injury is not conceated solely in the judicial
district where the named plaintiff felt the effedf corporate decisions. Rather, it is spread
throughout the countnseeSojka v. DirectBuy, IncNo. 12 C 9809, 2014 WL 1089072, at *2
(N.D. lll. Mar. 18, 2014) (finding that the effeat§ decisions made from corporate headquarters
were felt across the country where the putative class members liedld)r, 2012 WL 2280090,
at *4 (“Although the two named Plaintiffs workedlifinois, the significance of their [injury]
here is diluted by the existenotthousands of other locatiomdere similar events occurred.”).
Thus, the situs of events is not concentratesltirer this District othe Eastern District of
Missouri and this factor is neutr&@ee AL & PO Corp2015 WL 738694, at *3\athan v.
Morgan Stanley Renewable Dev. Fund, LIN®. 11 C 2231, 2012 WL 1886440, at *19 (N.D. IIl.
May 22, 2012).
3. Relative Ease of Access to Sources of Proof

Plaintiffs do not appear togpute that because they chaje Edward Jones’s nationwide
policies and its senior egutives’ decisionmaking, the majoriy the relevant sources of proof
are housed in Edward Jones’ St. Louis headquattawever, courts generally disregard this
factor because these days “documents are prestmiedeasily transptable and their location
need not dictate the logam of the litigation.”"Nathan 2012 WL 1886440, at *19. And Edward
Jones does not point to any special circumstatin@svould lead this Court to conclude
otherwise. Thus, this factor is neutral.

4. Convenience of the Parties
Neither the Northern District dflinois nor the Eastern District of Missouri will be equally

convenient to both parties. Slatontfw lives in this District, sodeping her claims here will be
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more convenient for her. Conversely, Edward Jimbsadquartered in St. Louis, so transferring
will be more convenient to it. As the party siegktransfer, Edward Jones must show not only
that this forum is inconvenient to it, but akbat the Eastern Districf Missouri does not
significantly inconvenience Slaton-Yourlgafleur, 2012 WL 2280090, at *4. However, the mere
fact of litigating in a forum in which she doest reside does not mean that Slaton-Young will
suffer a significant inconvenience from transteee id Nonetheless, “[w]hen plaintiff and
defendant are in different séatthere is no choice ofrfiam that will avoid imposing
inconvenience; and when the inconvenience efalternative venues is comparable there is no
basis for a change of venue; tieeis awarded to plaintiff.fn re Nat'l Presto Indus., Inc347

F.3d 662, 665 (7th Cir. 2003). Here, at most, tltemveniences are comparable and the tie favors
keeping the case in this District. The Courthiertweights this factan Slaton-Young’s favor
because the travel and additional expensesreduiy litigating in a foreign forum present a
greater burden to an individual plaintiff agposed a large company like Edward JoSes.

Perry, 2014 WL 4214873, at *3.

In opposing transfer, Plaintiffs also admit ttids District was chan because it is the
most convenient for Plaintiffs’ counsel. Gealéy, “consideration of the convenience of
Plaintiff's counsel is not an appropriate faicto consider wheavaluating transfer.Body Sci.

LLC v. Boston Sci. Corp846 F. Supp. 2d 980, 993 (N.D. Ill. 2012). It may only be considered
where convenience of counsel bears directly on the costs of litigAtidrose v. Steelcase, Inc.
No. 02 C 2753, 2002 WL 1447871, at *2 n.3 (N.D. Ill. July 3, 2082¢; also Household
Reinsurance Co. v. Travelers Ins. (¢go. 91 C 1308, 1991 WL 119121, at *2 (N.D. Ill. June 28,
1991) (“[Clonvenience of counsel shduhrely, if ever, enter intolje court’s] consideration of

the proper venue.”). Plaintiffs contend that sf@n would impose costs because their counsel is
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not admitted to practice law in the Eastern District of Missouri and would have to travel to attend
routine status hearings. But Pléifst make no showing that suclsts are so substantial as to
warrant this Court departing from the normal ragminst considering the convenience of counsel.
See Boyd v. Snydet4 F. Supp. 2d 966, 972 (N.D. Ill. 1998@eclining to consider counsel’s
additional litigation expensessdting from transfer where ¢hadditional expenses would not
force the plaintiff to terminate the litigationhdeed, Plaintiffs’ assedn regarding travel costs
for status hearings is particulaunavailing given their offer tdepose Edward Jones’s witnesses
in St. Louis. Thus, while the convenience of parties factor favors Slaton-Young, the Court gives it
no additional weight based on this Dist's convenience to her counsel.
5. Convenience of the Witnesses

Often, the convenience of thaetmesses is the most importdattor in the transfer
analysisRosen152 F. Supp. 3d at 1061. However, “the convenience of witnesses who are within
a party’s control, such as a party’s employé&efar less important than the convenience of non-
party witnesses.AL & PO Corp, 2015 WL 738694, at *4. In theiritral disclosures, nearly all
potential witnesses identified by Plaintiffs axgrent and former Edward Jones executives,
corporate representatives, management, andmuesaurces representatives who worked out of
Edward Jones’s St. Louis headquarte8geDefs.” Mot. to Transfer Pursuant to 28 U.S.C.
§ 1404(a), Ex. 2, Dkt. No. 39-2.) Plaintiffs conteghdt because these grarty witnesses, their
convenience should be disregardddwever, Plaintiffs are incorcéthat the convenience of
party witnesses is irrelevant. While courts deeggreater considerat to the convenience of
non-party witnesses as opposed to party witnesses, the conveniencdg witpasses nonetheless
matters in the analysiSee First Nat'l Bank v. EI Camino Res., | &7 F. Supp. 2d 902, 913

(N.D. lll. 2006) (“Party witnesseare certainly given some weight. .”). Here, no party has
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identified any non-party withessasthis point. Thus, only theoavenience of paytwitnesses can
be considered.

Plaintiffs intend to call numerous witnesdeom Edward Jones. Indeed, the only non-
Edward Jones witnesses identified by Plaintifs themselves and other potential class members.
In weighing the convenience of each partiegshesses, the “Court must go beyond just tallying
[the number of witnesses] in each District, amtead examine the natuaad quality of their
testimony with respect to¢hssues in the casdrbsen152 F. Supp. 3d at 1061. Here, certainly
the Northern District of lllinois is more convenient to Slaton-Young. Moreover, her testimony
will likely be of key importance to the case. At the same time, other potential class member
witnesses will likely come from all over the carynand there is no reason to believe that this
District would be any more convenient for them than the Eastern District of Missouri. On the
other hand, it is likely that mosr all of the Edward Jones’stwesses will come from the Eastern
District of Missouri. Similarly, itis highly likely that more than one of them will be necessary to
provide testimony concerning the firm’sn@us policies and icedures and their
implementation. Thus, the Court fthat the convenience of the vasises factor favors transfer.

B. Interest of Justice

In addition to the convenience of parties and @sses, courts also caaer the ierest of
justice in determining whether to transfer. Inddbd,interest of justice “may be determinative in
a particular case, even if teenvenience of the parties and veisses might call for a different
result.”Rosen152 F. Supp. 3d at 1062. The underlying irdeoé justice factors concern “the
efficient functioning of the courtLafleur, 2012 WL 2280090, at *6. Among the factors
considered in the analysis are “docket congestion and likely speed to trial in the transferor and

potential transferee forums; eaasud’s relative familiarity withthe relevant law; the respective
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desirability of resolving contversies in each locale; and th&ationship of each community to
the controversy.Research Automation, Inc. Schrader-Bridgeport Int’l, In¢.626 F.3d 973, 978
(7th Cir. 2010).

The one interest of justice factthat favors transfer is ttepeed to trial factor. Courts
frequently evaluate this factby referring to statistics from éhUnited States District Courts
National Judicial Caseload Profilgee AL & PO Corp2015 WL 738694, at *5. In particular,
two statistics are considered: “(1) the median benof months from fitig to disposition for civil
cases and (2) the median number of mofrths filing to trial for civil cases.ld. Here, this
Court looks to the March 2020 repdBeeUnited States District @irts—National Judicial
Caseload Profile, March 2028vailable at
https://www.uscourts.gov/sites/default/fildata_tables/fcms_na_distprofile0331.2020.pdf. For
civil cases in the Northern District of lllinoi)e median time from filing to disposition is 9.8
months, as of March 31, 2020. The median time flibng to trial is 39.0 months. By contrast, in
the Eastern District of Missoutihe median time from filing to dposition is 2.3 months as of
March 31, 2020, and the median time from filtogrial is 33.5 months as of March 31, 2619.
Thus, the speed to tritdctor favors transfer.

However, the remaining interest of justice tastare neutral. BecauBdaintiffs’ Title VII
and § 1981 claims are federal claims, both distaptsequally familiar with the applicable law.
Johnson2013 WL 323404, at *6. And, as to the desiigbof resolving ontroversies in each

locale and the relationship of each community to the controversy factors, for a nationwide class

> The March 31, 2020 United States District Courttidwial Judicial Caseload Profile did not have an
updated median time from filing to trial number for Eestern District of Missouri. Thus, the Court uses
the number as of March 31, 2019.
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action “there is no compelling community intertfstt would be preservday the selection of one
venue over anotherJaramillo, 664 F. Supp. 2d at 917. Thus, th&sgors are also neutral.
C. Balance of Factors

Together, the balance fs#ctors is neutral. On Slaton-Yousgside of the ledger is the fact
that the Northern District oflinois is her chosen forum, although that factor is given less weight
because she seeks to represent a nationwide lelasddition, this Distit is slightly more
convenient to the parties. Weighing in Edward Jan&s/or is the fact thahe Eastern District of
Missouri is more convenient tbhe withesses. Furthermoreetbnly non-neutral interests of
justice factor, speed to trial, al&vors transfer. Together, the bada of factors is neutral at best.
Most of the factors are simply neutral, and etrenfactors favoring Edward Jones are not entitled
to substantial weight and are counteapaled by those factofavoring Slaton-Young.
Consequently, the Court declintestransfer venue as to Slaton-Young'’s claims because the
balance of factors do not weigkdvily in favor of transfer.

II. Motion to Dismiss for Failure to State a Claim

Because the Court declines to tran§kton-Young’s claims, it proceeds to Edward
Jones’s motion to dismiss. To survive a motiodigmiss under Rule 12(b)(6), “a complaint must
contain sufficient factual matter, agted as true, to ‘state a clatmrelief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb]y550 U.S.
544, 570 (2007)). This pleading standard doeswaogéssarily require @mplaint to contain
detailed factual allegation§wombly 550 U.S. at 555. Rather, “[aJatin has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liadfor the misconduct allegedddams v. City of Indianapolig42 F.3d

720, 728 (7th Cir. 2014) (quotirigbal, 556 U.S. at 678).
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In evaluating Edward Jones’s motidine Court considersnly Slaton-Young’s
allegations and those allegations common to treschs it has already determined that Bland and
Bell's claims were not brought tine proper venue. Edwardnks asserts that Slaton-Young’s
Title VII claims should be dismissed becauseEEOC charge was insufficient to support her
claims in this lawsuit. Even if her EEOC cbarwere sufficient, Edward Jones argues that her
claims are time-barred under Title VII's statofdimitations. Finally, Edward Jones contends
that both the Title VIl and § 1981 claims shobkldismissed because they are insufficiently
pleaded.

A. Sufficiency of the EEOC Charge

Edward Jones first argues that Slaton-Youmtaans should be dismissed because she did
not provide sufficient detadoncerning Edward Jones’s @& discrimination in her EEOC
charge. Generally, any claim a piaif brings in a Title VII lawsuit must have been previously
alleged in the plaintiffs EEOC chargéheek v. W. & S. Life Ins. C&1 F.3d 497, 500 (7th Cir.
1994). “This exhaustion rule serviiee dual purpose of affomtj the EEOC and the employer an
opportunity to settle the disputhrough conference, conciliai, and persuasion, and of giving
the employee some warning of the condalmut which the employee is aggrievelléQueen v.
City of Chicagp803 F. Supp. 2d 892, 902 (N.D. Ill. 2011)islhot necessary that a Title VII
plaintiff allege in her EEOC charge “each and gvact that combines to form the basis of each
claim in her complaint.Cheek 31 F.3d at 500. Rather, it is sufé@ai if the Title VII complaint
sets forth claims that are “like or reasonablytegldo the allegations of the charge and growing
out of such allegationsld.

As an initial matter, Edward Jones argtlest Slaton-Young cann@piggyback” on the

allegations in Bland’s EEOC charge becasise received her awight-to-sue lettelSee

25



Case: 1:18-cv-03673 Document #: 105 Filed: 11/30/20 Page 26 of 36 PagelD #:1218

McQueen803 F. Supp. 2d at 905 (finding that where one plaintiff has timely filed his own
administrative charge, he cannot rely on a canfifis administrative charge to satisfy the
exhaustion requirement). The Court declines to address this issue, however, because Slaton-
Young's EEOC charge, standing alone, is sufficterdatisfy Title VII's exhaustion requirement.
While Edward Jones claims that the allegationSlaton-Young’s chargare vague and fail to
refer to specific events, the Court finds tblaaracterization inaccura Indeed, Slaton-Young's
EEOC charge describes numerous examplessofimination that correspond exactly with the
allegations in her complaint. Specificallystates that Slaton-Young was not admitted to the
Legacy and Goodknight programs, was assignéertitories that wer@ot economically viable,
was denied lucrative client accounts and bawksusiness on account of her race, and was
retaliated against for making a complaint alrage discrimination. (DefsMot. to Transfer
Venue, or, Alternatively, to Dismiss, Ex. 3, DktoN88-4.) The Court finds that the allegations in
Slaton-Young’s EEOC charge warere than sufficient to bothyg Edward Jones notice of the
nature of claims against it and to allow EHEOC the opportunity to &k the dispute.
B. Timeliness of Title VII Claims

According to Edward Jones, Slaton-Young'8d VIl claims must be dismissed because
each discrete act of discrimination that sheges in the Second Amended Complaint was time-
barred.

“A Title VIl plaintiff normally must first file a charge with the EEOC within a specified
period of time after the challged employment action occur&ilams 742 F.3d at 729. Where a
state, like lllinois, has an agcy empowered to address employment discrimination, the EEOC
charge must be filed within 3@fays “after the alleged unlawfaimployment practice occurred.”

42 U.S.C. § 2000e-5(e)(19ee alscsStuart v. Local 727, IntBhd. of Teamsterg71 F.3d 1014,
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1017 (7th Cir. 2014). An “unlawful employmentagtice” has been interpreted “to apply to a
discrete act or single ‘oncrence’ even when it has a connection to other adetT R.R. Corp.

v. Morgan 536 U.S. 101, 111 (2002). And “[e]ach discrdigcriminatory act starts a new clock
for filing charges alleging that actid. at 113. Thus, the EEOC chareust be filed within

the . .. 300-day time period after theatete discriminatory act occurredd. Any discrete act
that falls outside that 300-day windowtiime-barred, and while it may serve as background
evidence in support of a timelyadi, it cannot itself be a basis for the employer’s liabilily at
113-14.

Slaton-Young filed her EEOC charge orpamber 14, 2018. (DefdVlot. to Transfer
Venue, or, Alternatively, to Dismiss, Ex. 3.) Thus, her charge covered discrimination suffered in
the preceding 300 days—or on November 18, 201dter. Yet Slaton-Young alleges that she
was constructively discharged on December 3, 2q$&cond Am. Compl. 1 10.) And so
presumably, she did not suffer acliete act of discrimination aftthat date. Thus, the window of
time during which Slaton-Young would have to hauéfered a discrete disminatory act runs
from November 18, 2017 (the earliest deweered by her EEOC charge) to December 3, 2017
(the date when she claims to have beentoactsvely discharged). Put another way, Slaton-
Young must have suffered a discrete discriminatoryreitte fifteen days jpor to her discharge.

Edward Jones argues that Slaton-Young'ssTWlI claims are time-barred because the
allegations in the EEOC charge and theoBdcAmended Complaint do not include pertinent
details, including the dates of any discrete disgratory acts that occurred during this fifteen-day

window. Of course, the statutelohitations is an affirmative defese that a plaintiff's complaint

® December 3, 2017 is the date Slaton-Young listéeeinrEEOC charge as the latest date that Edward
Jones discriminated against her. Further, her chdagms that she was “unlawfully constructively
discharged” in December 2017, thus it is fair to infer that her discharge occurred on December 3, 2017.
(Defs.” Mot. to Transfer Venue, or, Alternatively, to Dismiss, Ex. 3.)
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need not anticipate or overconadron v. Wal-Mart Stores, Inc/83 F. Supp. 2d 1042, 1051
(N.D. lll. 2011). Nonetheless, complaint may be dismissed statute of limitations grounds
when a plaintiff “pleads facts that establall of the elements of that defenskl”

Instead of claiming that the Second Amen@exinplaint does not cohusively establish
the applicability of the statute dimitations defense, Slaton-Young claims that she need not plead
any discrete act occurring within the limitatiqgreriod because her claim is that Edward Jones
maintains a discriminatory compensation sysas is therefore governed by the Lily Ledbetter
Fair Pay Act of 2009 (“Ledbetter Act”), 42.S.C. § 2000e-5(e)(3)(A). The Ledbetter Act
provides that “the state of limitations for filing an EEOCharge alleging pay discrimination
resets with each paycheck affected by a discriminatory decigtsaésch v. City of Springfield,
lll., 635 F.3d 1020, 1025 (7th Cir. 2011).

Ultimately, the Court declines to resolve thatste of limitations issue at this time. Even
if the Ledbetter Act does not apply, at the motioditniss stage “the question is whether there is
any set of facts that if promevould establish a defense to the statute of limitatidbiark v. City
of Braidwood 318 F.3d 764, 768 (7th Cir. 2003). Whilemgaof the allegations in the EEOC
charge and the Second Amended Complaint reladetsthat almost certainly occurred outside
the 300-day window, such as allegations retatd Slaton-Young’s traing and initial office
assignment, there are still certain discriminatoryg #tat could have occurred in the fifteen days
before the end of Slaton-Young’s employment. &mample, she complains that Edward Jones
assigned lucrative client accoutwsFAs who were not black, rdiag in lower compensation for
black FAs. It is entirely podslie that such an account was assigned to a white FA during the
limitations period. While it is perhaps unlikelyathsuch a discrete act occurred during the

limitations period, it is not entirely foreclosed the allegations in the EEOC charge and the
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Second Amended Complaint. For that reason, dismissal on statute of limitations grounds is not
appropriate at this stage.
C. Intentional Discrimination Claims

Through its policies that resulted in bld€Rs being bypassed for lucrative business
opportunities, Slaton-Young clainisat Edward Jones has engaged in a nationwide pattern and
practice of intentional discrimination. Undawth Title VIl and § 1981, a plaintiff may state a
claim for disparate racial treatment by plaugilleging that she was subject to intentional
discrimination because of her rabdurdock-Alexander v. Tempsnow Empb. 16-cv-5182,

2016 WL 6833961, at *6 (N.D. Ill. Nov. 21, 2016).i$lnas been described as a “minimal
pleading standardFlanagan v. Excel Staffing Sols., LLo. 16-CV-05653, 2018 WL 558499,
at *3 (N.D. Ill. Jan. 25, 2018). One means of pngvintentional discrimination is by showing that
an employer has a pattern or practicéistriminating against a protected cleRsffer v. Allstate
Ins. Co, 675 F.3d 709, 716-17 (7th Cir. 2012). “Patterrpraetice claims require a showing that
an employer regularly and purposefullgdiminates against a protected groug."at 716

(internal quotation marks omitted). Specificallyplaintiff must “prove that discrimination was
the company’s standard operating proceduree+#igular rather thathe unusual practiceld.
(internal quotation marks omitted).

Edward Jones claims that the Second Adsel Complaint is cohasory in pleading a
pattern or practice of discrimination. It agguthat Slaton-Young cannot simply allege her
membership in a protected class and that uiftich decisionmakers were motivated by bigotry.
Critically, in a disparate treatmeciaim, the plaintiff need only alig facts showing that she is a
member of a protected class and that she uljested to an adverse employment act. While she

does need to show a causal link between tloe $fve may do so by “rely[ing] on conclusory
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allegations that [they] arlinked by racial animusMurdock-Alexander2016 WL 6833961, at
*6. At this stage, Slaton-Young’s allegations arHisient to state a claim. She has alleged that
Edward Jones has policies and practices that lsterative client acounts and books of business
away from black FAs, that black FAs are routynglaced in less economically viable offices than
other non-black FAs, and that black FAs aretinely denied the mentoring, support, and
advancement opportunities afforded to non-black.Fose general alletians mirror Slaton-
Young'’s allegations specific to her own expecems a black FA at Edward Jones. Thus, the
Second Amended Complaint sufficiently alleges that Slaton-Young’s experience was not
anomalous but that discriminating againstdidd FAs was standard operating proced8e= Radek
v. Target Corp.No. 16 C 4750, 2017 WL 6733717, at *4 (N.D. Ill. Dec. 19, 2017) (finding
allegations that employer had pattern of makinggfallegations against Hispanic employees for
the purpose of firing them to Isaifficient at the pleading stagé)icas v. Vee Pak, In&8 F.
Supp. 3d 870, 878 (N.D. lll. 2014) (denying motiordiemiss pattern-or-practice claim where
plaintiffs alleged that black wkers were not hired when equatly less qualified workers of
other races were, they were subjected to pecyiplication requirements, and there were almost
no black workers in the defendant’s workforce also Freeman v. Metro. Water Reclamation
Dist. of Greater Chj.927 F.3d 961, 965 (7th Cir. 2019) (wewriam) (“A plaintiff alleging race
discrimination need not allege each evidentiagyrent of a legal theory to survive a motion to
dismiss . . .. [the plaintiff] needed only to allege that the [defendant] fired him because of his
race.”).

In sum, the Second Amended Complaint aketpat, because of Edward Jones’s pattern

and practice of discriminatio&laton-Young receiveliss compensation than non-black FAs and
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suffered other adverse employment actions such as constructive discharge. Consequently, Slaton-
Young's allegations are sufficient for her intentibdiscrimination claim to survive dismissal.
D. Disparate Impact Claim

Slaton-Young also contends that Edwaothes implements several policies—such as
assignment of territories and offices, selattio the Legacy and Goodknight programs, and
distribution of client accounts—iways that disproportionatelysgidvantage black FAs. In turn,
black FAs are compensated significantly less thair non-black counterparts. Edward Jones
argues that the allegations in the Second Amebedplaint are insufficietrto plead a disparate
impact claim because it does not contain amc#ie factual details demonstrating how such
policies disparately impact black FAs.

Under Title VII,” an employment practice that hasdiaproportionatelyadverse impact on
employees with protected characteristics” ishilited, “even if the impact is unintende&mnst
v. City of Chicagp837 F.3d 788, 794 (7th Cir. 2016). A disate impact claim may be based on
any employment practice, whether facially nelubrasubjective or discretionary, so long as it
disparately impacts employees in a protected c&ess Adams/42 F.3d at 731-323ge also
Melendez v. lll. Bell Tel. Co79 F.3d 661, 670 (7th Cir. 1996)A(plaintiff may demonstrate a
violation of Title VII under the disparate impact theory without proving discriminatory intent.”).
At the pleading stage, for a complaint to adequately state a disparate impact claim, it “must
identify a specific employment practice, allétgecausation of the disparate impact, and give
Defendants fair notice of the clainMicQueen803 F. Supp. 2d at 907. Furthermore, it must also
contain sufficient facts that “pleibly demonstrate an employniguolicy or practice has caused a

relevant and statistically significant disppibetween members of affected classésas v.

" Disparate impact is not a basis for liability under § 1$8anklin v. City of Evanstqr884 F.3d 838, 848
(7th Cir. 2004). Slaton-Young does not contend otherwise.
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Ferrara Candy Cq.No. 13 C 1525, 2014 WL 3611130, at *3.[NIIl. July 22, 2014) (internal
guotation marks omitted).

Edward Jones contends that Slaton-Youngspaiate impact claim must be dismissed
because her allegations are conclusory anddailipply facts showing that Edward Jones’s
policies caused a significant dasjty between black and non-blaERs. Instead, she makes bare
allegations concerning the disproponately adverse impact ttie policies on black FAs without
actually supplying factual details substantiating disparate impact. But statistical evidence is
not necessary to state a disparate-impact ciElmmagan 2018 WL 558499, at *4. Rather than
demonstrating an employment policy’s disproportionate effect‘jpélhcentages, statistics, or
data,” a plaintiff “may rely on a variety ofatistical methods and comparisons” to support her
claims.Murdock-Alexander2016 WL 6833961, at *7. “[S]Jome basic allegations of this sort will
suffice.” Id. And while “the required levef factual specificity rises with the complexity of the
claim,” Adams 742 F.3d at 733 (internal quotation markgtted), “where the policy identified is
a policy of intentional discrimination . . . . Ids&tual specificity is required to surpass the
plausibility threshold, Flanagan 2018 WL 558499, at *5.

While Slaton-Young’s claim at first glancefarly complex, given that it focuses on pay
differentials resulting from numeus different potential inputs,dlcomplexity is decreased given
her allegations that those inputs are directly influencefldward Jones’s intentionally
discriminatory policies. In padular, she alleges that Edwardnes intentionally applied its
policies in a way that disadvantaged blacksFresulting in decreased compensation and
negatively impacting their career advancetragportunities. Courtiaced with similar
allegations concerning inteatial conduct have denied motions to dismiss disparate-impact

claims, finding it sufficient that the plaintiff @htified the employment policy and provided basic
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facts showing an adverseparct on a protected clase, e.gFlanagan 2018 WL 558499, at *5
(“It is beyond merely conceiwée that a policy of assigning woto Hispanic laborers over
African American laborers wodlresult in a disparate impamt African Americans who apply
for assignments at Excel."Murdock-Alexander2016 WL 6833961, at *8 (denying motion to
dismiss where the plaintiff alleged that fgonary employer had a pojiof hiring Hispanic
laborers over black laborers to work for its ntedespite failing to supply facts concerning the
racial makeup of the relevant racial pool a lercentage of Hisparn@borers that received
assignments instead of blackShirley v. Staffing Network Holdings, LLRo. 16 C 6279, 2016
WL 6599951, at *4 (N.D. Ill. Nov. 8, 2016) (denyingption to dismiss where plaintiff alleged
that the defendant had “a poliand practice of hiringispanic laborers over African American
laborers and this policy [had] an adverse immaca protected clasgven though the “only
evidence offered in support of this gj#ion is [plaintiff's] own observations”).

In addition, Edward Jones contends thatt&i-Young’s claim must be dismissed because
she fails to allege how she was directly disadvgetl by Edward Jones’s policies. In addition to
claiming injury as a result of decreased conga¢ion as compared to non-black FAs, however,
Slaton-Young also alleges that Edward Jonessigasd her and another FA to an office located
in a less economically-viable ta&ary. Given that Edward Joad-As are compensated based on
commissions, and Slaton-Young gks that her new office was anterritory that could not
sustain two FAs, that is sufficieto constitute an adverse emplogmb action at this stage in the
case® See McKenzie v. Milwaukee Courg1 F.3d 619, 625 (7th Cir. 2004) (“Adverse

employment actions include a broad array of actions such as hiring, firing, failing to promote,

8 There is, of course, the question of whetherrdggssignment occurred within the 300-day limitations
period. But because the Second Amended Complag# dot definitively establish that the reassignment
occurred outside that window, the Court will consider it for present purposes.
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reassignment with significantly different pesibilities, or somether action causing a
significant change in benefits.”).

Finally, Edward Jones argues that besgaiis compensation system measures
compensation by quality or quantity of producti@taton-Young cannot challenge that system
under a disparate impact theory. Under 42 U.S.C. § 2000e-2(h), an employer may “apply different
standards of compensation . . . pursuant to aystem which measures earnings by quantity or
guality of production” so long abkose differences are “not the result of an intention to
discriminate.” The import of this section “is thdisparate racial impad insufficient under Title
VIl to invalidate a . . . system which meassiearnings by quantity or quality of production.
Plaintiffs challenging an employmepractice or compensation systefithis type must establish
intent to discriminate.McReynolds v. Meili Lynch & Co., Inc, 694 F.3d 873, 880 (7th Cir.
2012). Slaton-Young does not claim that Edwamde$’ compensation system itself is a product
of intentional discrimination. Rather, she argues the inputs that inflence FAs’ compensation
cause black FAs to be compensated lesstti@innon-black counterparts. She claims that
§ 2000e-2(h) does not foreclose her from challentfirglisparate impact of those inputs. Slaton-
Young is correct, as this Court finds that § 20QQ®) simply acts to insulate the compensation
system itself from attack. Indeed, thieReynoldsourt expressly recognizédat a challenge to

the “disparate impact of the underlying policikat provide théinputs’™ for compensation would
be cognizableMcReynolds694 F.3d at 879 n.4pe also Goodman v. Merrill Lynch & Co., Inc.
716 F. Supp. 2d 253, 261 (S.D.N.Y. 2010) (“To the extent that other acts of discrimination in

violation of Title VII affect the ‘inputs’ inta . . . production-based compensation system, a

plaintiff's remedy lies in challengindnose other violations directly.”).
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In sum, Slaton-Young has adequately statddgtle VII disparate-impact claim. And
because she challenges the inputs thataffer compensation under Edward Jones’s
compensation system, her claim is not forecldse8 2000e-2(h). Consequently, Edward Jones’s
motion to dismiss the disparate impact claim is denied as well.

E. Retaliation Claims

Finally, Slaton-Young argues that Edward Jones retaliated against her for reporting
racially-charged remarks by her mentor. Boithe VIl and § 1981 prohibit “an employer from
discriminating against an employee who has opposed any practice made unlawful by Title VII.”
Stephens v. ErickspB69 F.3d 779, 786 (7th Cir. 2009). Edd/dones does not contest that
Slaton-Young engaged in a starily-protected ativity. Instead, it assés that Slaton-Young
does not adequately allege how the proteatdidity caused an adveremployment action.

To state a retaliation claim, a “plaintifiust somehow tie the adverse action to her
protected activity.’Clark v. SMG Corp.No. 16-cv-07985, 2018 WL 4699763, at *4 (N.D. Il
Sept. 30, 2018). Here, Slaton-Young merely allé¢gasafter reporting #racial remark, she
“otherwise suffered retaliatioeind ongoing race discriminatior(Second Am. Compl. T 32.) Yet
she does not plead any facts showing eiVteat adverse employment action was taken in
retaliation against her for engaging in a proteé@etivity, or a causal connection between any
pleaded adverse employment action and hatepted activity. Inde Slaton-Young does not
attribute a single pleaded adverse employmetidrato retaliation. Fothat reason, Slaton-Young
fails to state a claim for retaliation, and bdthe Title VII and § 1981 claims are dismissed

without prejudice.
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CONCLUSION
For the foregoing reasons, Edward Jones’s motion to transfer venue pursuant to 28 U.S.C.
§ 1406 (Dkt. No. 37), is granted part, its motion to transfefenue pursuant to 28 U.S.C.
§ 1404(a) (Dkt. No. 39) is denied, and its motiowligimiss for failure to state a claim (Dkt. No.

37) is granted in part and denied in part.

ENTERED:

Dated: November 30, 2020 W

Andrea R. Wood
United States District Judge
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