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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHRISTY MALLORY,

Plaintiff,
No.18C 4364
V.
Judge Sara L. Ellis
RUSH UNIVERSITY MEDICAL CENTER,
an lllinois not-for-profit corporation

— e N N

Defendant. )

OPINION AND ORDER

After more than two years of litigatioRJaintiff Christy Mallorynow movego
voluntarily dismissher action againddefendant Rush University Medical CentédRysh”)
without prejudice pursuant to Federal Rule of Civil Procedure @)(aRushopposedallory’s
motion,and moreit asksthe Court to dsmiss Mallory's casewith prejudice, order her to pay all
costs and fees associateith its opposition, and retain jurisdiction to enfosamcions orders
that have alreadgeen entered irhis case.The Court finds that dismissing Mallosyaction is
appropriate onlyf it is with prejudice. Therefore Mallory has until November 17, 2020 to
withdraw hervoluntary motion to dismiss [175]f Mallory withdraws her motionthecasewill
proceed towartrial; if she doesot, the Court willgranther motion, butwith the additional
condition that the dismissalwgth prejudice and the Court will retaijurisdiction to enforceas
necessary, theanctions orersenteredagainst Malloryand her counseéh this case The Court,
however, denies Rusrequest for costs and feassociatedvith its opposition

BACKGROUND
Mallory alleges that she sustained severe and permanent inyine@sshe slippd and

fell on a puddle ofiquid in Rush’s hospital building. In June 20Mallory filed acomplaint
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asserting negligence against Rush. Rush answered the complaint withoutgaasgrti
counterclaimsso Mallory’s negligence clains the only &@aim atissue in thiditigation.

The district court judgeorderedhe parties toxchange Mandatory Initial Discovery
Pilot (“MIDP”) disclosures by October 11, 2018 @aacdtcompleteall fact discoveryincluding
discovery with respect to Mallory’s tréag physcians, by April 12, 2019. Doc. 16. The district
court judge alsoeferred the case to the assigned magistrate judge for discovery superiision.
part of this supervision, the magistrate judge ordeeaih partyto seve written dscovery
requests by October 18018 serve responses teserequests by November 18, and identify
any issue#t had with the opposing party’s discovery responses by December 6. Doc. 18.
Mallory failed to canply with thedistrict court andnagistratgudges’deadlinegrom the start
she served her MIDP disclosures five dige and her discovery responses more than two
weekslate, and she failed to identify any issues with Rush’s written discovery responses by the
December @leadline. SeeDoc. 20 at 2—-3; Doc. 20-at 1;Doc. 35-1 at 15, 23. e magistrate
judge subsequentlyave Malloryuntil December 310 identifyany suchissuesDoc. 24, but
Mallory did not meet this deadlirether. Insteadshe requested an extension of the deadli
after ithad alreadyassed Doc. 25. The magistate judgeagainextended the deadlirier
Mallory to identify any issues with Rush’s written discovemyis-timeuntil January 22, 2019—
but required Mallory to identifyhese issuemm a motion to ompel. Doc. 27.Mallory missed
this deadline as well. Almost three weeks afterJdmeuary 22 deadline, Mallory sought another
extension of time. Doc. 29.h& magistrate judge denied Mallory’s requbst time noting the
previous extensions he had giv® Malloryand the impdance 6 “clos[ing] the loop on written

discovery before moving forward with oral discovery.” Doc. 3Bereafter, o February 25,

! Two other district courtljdgesoversawthis case before the Executive Committee assigrtedhe
undersiged in October2019



2019,Mallory moved the district aart to extend the fact discovery deadline.this motion,
Mallory’s counsehlsserted her beligtiat themagistrate judgevas biasdagainst kr client?
Doc. 37at 5-6.

This appears to be tiest time Mallory’s counsel accused the magistrate judge of bias in
this litigation Butit was not the lastFor example, in an April 13, 2020 motiomvacate a
recent order by the magrate judgeMallory’s counsel asserted that the ruling “singrtdintiff
and/or her counsel out for disparate treatment.” Doc. 103 BEbi@e monthdater,in a July 13
email to the magistratjudge and opposing casel, Mallory’s counsel asked ththe case be
removed from the magistrate judge “for bias.” Doc. 190-1 at 66. The following day, in an email
to Rush’s counsel, Mallory’s counsel claimed that certain achigrisemagistrate judgwere
improper and that she was going to “move outsidbe court” b have the magistrate judge
removed for biasld. at 75. Mallory’s counsel alsoepresentin her reply briethat shehas
askedfor the magistrie judge’s removabecaiseof biasthree timesandthat shefiled ajudicial
misconduct complaint against the magistrate judge on September 102 20&Gt no point in
thislitigation did Mallory’s counsel file a formal motion seeking thagistrate judge’s resal.

On September 11, 2020lallory filed a motionasking the magistrate judgereconsider
his ordergrarting Rush’s motion to quash a subpoena she servéd @tained medical expert.
Doc. 171 see alsdoc. 156 (Aug. 24, 2020 order granting Rush’s motidn)this motionthe
assertions of biamace by Mallory’s counseteachedanew level. The Court will not repeat the
offending asertions hergbutit is sufficient to say that the Court agrees with the magistrate
judgés characterization dhese assertions agtriolic attacks” on the courtha were

“disruptive to theadmiristration ofjustice” and violated several model ruldpoofessional

2 The district court denied Mallory’s motiorDoc. 41.
% The Seventh Circuit dismissed counséeptember 16, 2020 Complaint of Judicial Misconduct or
Disability against the magistrate judge.



conduct. Doc. 184 at 1. Mallory’s counsel filed the motion for reconsideration at 8:59 p.m.;
eight minutes later, sHided anotice purporting to voluarily dismissMallory’s actionwithout
prejudice. Id. The magistratgudge entered and continued the motion for reconsideration but
explainecthat thedismissal noticevas ineffective becausat this stage of the litigatioa, court
orderwasnecessaryo dismiss the actionDoc. 174. Two daylater,Mallory filed the notion

for voluntary dismissadt issuehere Doc. 175.

On September 15, the magistrate judpeied an order addressiMigllory’s motion for
reconsideration Doc. 184. The magistejudgefound thatbecause Madry filed the rotice of
voluntary dismssal immediately aftdiling the motion for reconsideration, “the motion for
reconsideration was merely a vehicle to spew parting shtitsatourt” and that Mallory’s
counselppeaed to “mistakenly believe[] thiby dismissing the case that she can evade the
rulings ofthis court or that a different set of judges would be assigned to the case when
reinstated.”ld. at 1. However, so that Mallory’s counsel could “avoid consequesitesnay
not have appreciated’tvenshe filed the motion for reconsideration, the magistrate judge gave
her until September 17 teithdrawor amend her motionld. Mallory’s counsedid nottake
this opportunity and, according to Mallory’s counsel, the isteage judgdiled a complaint with
lllinois’ Attorney Registration and Disciplinary Commission (“ARDGgainst heon
September 23A week later the magistrate judge denied Mallory’s motion for reconsideration
SeeDoc. 194.

Searately,the magistrae judge has sanctiondhllory andher counsemultiple times in
the pattwo months. First, the magistrate juddesordered Mallorys counsel to pay Rush
$6,535for attorneysfees incurredn connection wittbriefing Rush’s motion to quash and

Mallory’s subsequent motion foeconsideratin. SeeDocs. 156, 173, 194, 19%eond, the



magistrate judge has orderithllory to pay Rush $1,008s a cancellation fee féailing to
timely cancethe deposition of Rush’s expei®eeDoc. 200; Doc. 201 at 1, 8. Third, the
magistratgudge has atered Mallorys counsel to pagll attarneys feesand expesesincurred
by Rush in connection with opposiiMallory’s frivolousand groundlessotion to strikeRushs
experts reportand seeking to sanction Mallory for the motion under FedRarkd of Civl
Procedure 11SeeDoc. 202; Doc. 203 at 1-2, 4-6.

Discovery isclosed Rush moved for summary judgment on Mallory’s claim, but the
Court denied the motion. li&hat is left for the parties to deat least as ipertains tahe merits
of Mallory’s claim—is to prepardor trial.

LEGAL STANDARD

If a defendant has already served an answer or summary judgment motion and has not
stipulated to a dismissal, which is the case rapégintiff mustobtain a court orderdfore she
canvoluntarily dismiss her actianFed. R. Civ. P. 41(&))(A), (a)(2) Whether to grant or deny
a motion for voluntary dismissalithout prejudicébrought under Re 41(a)(29 is “within the
sound discretion of thestrict court.” Tolle v. Carroll Touch, In¢.23 F.3d 174, 177 (7th Cir.
1994). Adistrictcourtabuses its discretion lmysmissing a case without prejudioely if the
dismissal would cause thiefendanto “suffer ‘plain legal prejudic& United Staées v.
Outboard Marine Corp.789 F.2d 497, 502 (7th Cir. 198@]jtation omitted). Ultimatly,
though, it is not the defendant’s burden to demonstrate the existence of legatprenedi
plaintiff must demonstratéhat dismissal without prejudice is wanted—i.e., thatthe deéndant
will not sufferlegd prejudice—and without such a demonstration, the Court “shall not” dismiss
the action.SeeTolle, 23 F.3d at 177—-7&watulegww. BoehringeringelheimPharm., Inc,. 668

F. App’x 173, 175 (7th Cir. 2@) (“Rule 41(a)(2) requirethat the plaitiff persuade the district



court that a voluntargismissal should be without prejudice, and, absent such a showing,
voluntary dismissal is inappropriate.”).

The Caurt alsomaydetermine thatlismissing the piatiff's actionis only appopriate if
it is made withprejudice. SeeFed. R. Civ. P. %a)R) (‘[A]Jn action may be dismissed . on
termsthat the court considers proggr Carter v. City of Alton922 F.3d 824, 826 (7th Cir.
2019) (‘Under Rule 41(a)(2), the court had discretio dismiss tk case eithewith or without
prejudice. The coudetermined that a dismissal with prejudice was proper, and it was within its
discretion to do sb).; August Storck KG v. Nabisco, IndNo. 95 C 1446, 1996 WL 634116, at
*5 (N.D. lll. Oct. 30, 1996) (Thecourt may convert the proposed dismissal, sought by [the
plaintiff] to be enteredavithoutprejudice into one with prejuite.”). But wherethe plaintiff
seeks aoluntarydismissal without prejudicéhe Court must give the plaintiffrassonable
opportunity to withdraw hermotion before disissingthe case with prejudiceCarter, 922 FE3d
at 826;Marlow v. Winston & Sawn, 19 F.3d 300, 304-05 (7th Cir. 1994).

ANALYSIS

In Pace v. Southern Express .C409 F.2d 331 (7th Cir. 1969), thevgath Circuit
identified four factors that the Coumay consider in resolving a Rule 41(a)(2) nooti“the
defendant’s effort and expense of preparation for trial, excessive delay and ldgeotdion
the part otthe plaintiffin prosecuting the action, insufficieexplanatio for the need to take a
dismissal, and the fact that a motion for sumymadgment has been filed by the defendant.”
TycolLabs., Incv. KoppersCo, 627 F.2d 54, 56 (7th Cir. 1980) (quaiRace 409 F.2d at 334).
These factos, however, & merelya guide,id., andthe Courts discretion onstitutes “a zone of
choicewithin which [it] may go either way [in granting or denying the motiof]iitboard

Marine, 789 F.2d at 50#irst alteration added) (citation omitted)



The firstPacefactorlooks toRush’s effort and expense in prepariagtrial. Rush has
defended this casfor more than two yes Discovery is complete, and summary judgment has
been briefed and decided other words,His case is ready to be decided i trThe Court
further nots thatin the past few months alorirush has had to expeadditionaltime ard effort
briefing severamatters for whicthe magistrate judgéoundit neessary tsanctionMallory
and her counselSeeg.g, Doc. 156 (grantingRushs notion to quash and authorizing the
recovery of attorneydeeg; Doc. 166 (granting Rust’'motion to strike Mallorg second
supplemental interrogatorgsponsg Doc. 194 (denying Mallory’s motion for reconsideration
and authorizing the recovery attorneys fees); Dos. 200, 20Xordering Mallay to payRush
$1,000 forfailing to timely cawelan expert deposition); Docs. 202, 203 (granting Rush’s motion
for Rule 11 sanctions* Although Rush has not identified tamount of fees it has inced in
this litigation so far, the Court does not doubt, and Mallory does not digipatBushhas
incurred substantial feesd expenses in defending the cagiitpoint in thelitigation. See
August Storck1996 WL 634116, at *&inding that this fator favored the defendawhere
discovery was “practically complete” and the case was “ripe for tridlénet Ins. Co. v.

Griffith, 712 F. Supp. 659, 660-61 (N.D. Ill. 1989) (finding that this factor favored the defendant
where the case was more tham tyears old, discovery watosed, and the case wase for
adjudication). This factor, therefore, favors Rush.

The secondPacefactorasks whether Mallory excessively delayed and lacked diligence
in prosecuting her action. The Court acknowledbasMallory survived summary judgment,

which means that she hatacal her claimin a positiorthat requires #&ial. That said, the

* The Court recognizes that the magistrjudgés ordess requireMallory and her counséb reimburse
Rush for some dhe fees and expenses it incurieditigating these matérs Evenso, Rush wouldhot
have had to expend tinamdeffort to raise these matters in the first plddallory’s counsehad
complied with the applicable rules.



remainder of the record is replete with instances of delay and lack etiéig A discussed
above Mallory failed to meetnultiple written discovey deadlinest theoutset of the ase In
March 2019 (shortly before thlagiginal close of fact discovery), the magistrate judge expressed
his concern withthe level of diligence Plaintiff has exercised in meeting her discovery
obligations” regardinghe disclosure of her treating physicians, Doca# 12, and he
subsequently extended the fact discovery deadline by two months at Rush’s requsst beca
Mallory’s failure to accurately and timely disclose her treating physiciainc. 48t 10; Doc.
54. Around the same time, Mallofgiled tocomply withthe magistrate judge’s order to provide
acertain medical authorizatidn Rush, which required theagistra¢ judge—a year laterto
againorder Mallory toprovide the authoraion. SeeDoc. 47 at 2Doc. 100. Even thenit
appears thatlallory failed to provide the proper authorization in a timely mans&eDoc. 119
at2-3. Also, althoughMallory saw certain medical providers starting in September, 209
waited severdamonths beforeskng the magistrate judge to repen discovery so that she could
depose these provider$he magistrate judge denied this request because Mallory’s “lack of
diligence in prosecuting this case” did not provide goaasdor the request Doc. 165t 1
What is nore, even though the magistrate judge granted Mallory’s requesbpenediscovery
in part so thashe could depose certain othdinessessee id, it appears that Mallory never
deposed these witnessdadeed, Mallorys coursel does not dspute thashe has not taken a
singledeposition in this caselhis factor weighs in Rush’s favas well.

The fourthPacefactor (the Court addresses the thRdcefactor below)asks whether
Rush has filed a motion for summary judgment. The Court undesstiaisdacto to address a
situation where a plaintiff seeks to dismiss her teferethe courissuesan adverse ruling aa

defendant’s pending summary judgment moti@ae Pace409 F2d at 334 (affirming the



district court’sdenial of a motion to dmiss withotiprejudice where the plaintiff was
“attempting todeprive the defendant of a ruling on [its] summary judgment motion by its
dismissal tactic)2010-1SFGVentureLLC v. EP Milwaukee LLC, No. 10-C-1079, 2011 WL
4431745, at *6 (E.D. Wis. Se#2, 2011) (Clearly, the Pacefactor relating to summary
judgment was meant to address the instance where a plaintiff files a motion to voluntaril
dismissafter andin responsdo a motion for summary judgment filed by the defendant.’hatT
is not thesituation hee. Mallory is not trying to avoia potentiallyadversesummary judgment
ruling. Rather, he Court already ruleith Mallory’s favor when itdenied Rush’s summary
judgment motion This fector supports Mallory’s requekir dismissal.

Thatbrings the Court to the thifdlacefactor, which looks tahe sufficiency of Mallory’s
explanaion for requesting dismissatithout prejudice. Mallory did not provide an explanation
for her dismissal request in her opening motiorstdad, she waiteahtil her reply brief to
identify the purported reasons for her requdstis wasimproper: ‘tegdy briefs arefor replying,
not for raising and developing points that ought to have been raised and developed in an opening
brief.” Franklin v. Howard BrownHealth Ctr., No. 17 C 8376, 2018 WL 4590010, at *2 (N.D.
lll. Sept. 25, 2018). Thusjallory missedher chance texplain why dismissal without gjudice
is appropriate.SeeO’Neal v. Reilly, 961 F.3d 973, 974 (7th Cir. 2020).

In anyevent,Mallory doesnot fare any better even if the @bconsiders the
justifications sheffersin her reply. Mallory asserts that the reason for thexdssal “is
financial, brought about by loss of income sustained by [her] counsel due to COVID-19. ..
coupled with [th¢fact that [she] is indigent and cannot afford to assist with the payment of costs

associated with this case.’Doc. 197 at 13An inability to continue litigation due to financial

® Mallory alsosuggests that the resolution of the judicial misconduct and ARDC aontgsmay very
well affect the outcome of thisse.” Doc. 197 at 13. But Mallory makes no attempt to explain this

9



constraintan be a legitimate consideratifmm dismissinga case withut prejudice.See, e.g.
Copelandv. Hiram Twp, No. 5:18CV2413, 2019 WL 1980507, at *2 (N.D. Ohio May 3, 2019)
(finding that the plaintiff “provided a sufficient explanatifum the necessity of the dismissal
based upon her financiabnceris and presdnnability to pay to continue this case based upon
increasing costs for upcoming costly disagveisputes”);VectorEnvtl. Grp., Inc. v. 3MCo,,

No. 2:06€v-11264, 2006 WL 8433616, at *3 (E.D. Mich. Oct. 20, 2006) (finding that “the
change irbusiness anate” and the plaintiff'ginancial difficultiesconstituted “a sufficient
explanation for [thelaintiff's] pursuit of a voluntary dismsal”). Andthe Gurt does not doub
that Mallory and her counsel face finandaéficulties in pursuing thé casdarther Butthe
conduct ofMallory’s counselindicateshat the trueeasorfor thedismissal requestasa desire

to use theSeptember 11 motion foeeconsideration as “a vehicle to spew parting shots” at the
magistrate judge. Doc. 184 at [h fact, the Court does not see any other reagiaynMallory’s
counsel wouldake the timeo draft a terpage motion for reconsideratioontaining vitriolic
attackson the magistrate judgmly to attempt to dismiss the catess than ten miniaslater.
Furthemore Mallory’s counsehas not shown amggretfor these attacks, and she has refused
to withdraw them, even though the magistrate judge gave her the opportunity toGiasbng
Mallory’s request for dismissal in these circumstaneeuld at leastmplicitly, condone her
counsel’s impropeand remorselesstacks on the magisteajudge. The Couwill not do that

Cf. 8 Moore’s Fedral Practice- Civil 8 41.40[6] (2020) (noting thatourtshave considexd
“vexatious conduct or labfaith on [the] plaintiff's part” in deciding a motion for voluntary
dismissal)id. 8 41.40[7][b]i] (courts often consider “the plaintiff’s good or bad faith in seeking

the dismissal”).

contention further, and the Court does not see how the resolut@thef complaint would affect the
merits of Mallory’s case astherwisgustify dismissing the case without prejudice.

10



The Court also shares the magistrate judge’s concerththdisnissal request was
motivated byMallory’s counsel’s belief that dismissing the case would enable hewvtaé the
rulings of this court” or bassgned “a different set of judges/hen refiling her caseDoc. 184
at 1. The desire to awban unfavorable rulingr a particlar judgedoes not justify dismissing a
case without prejudiceSee Tolle23 F.3d at 178 (“Unfavorablrulings by the district court is
not an acceptable basis to grant Talleoluntary dismissal or to facilitate teearch for a
perceivably more favolde [] judicial climate.”);VaqueriaTresMonijitas, Inc.v. Rivera
Cubang 230 F.R.D. 278, 279-8D.P.R. 2005) (explaining that Rule 41(a) should not be used
“as a vehicle for judgshopping”). Here,for instancerulings by the magisaite judje preclude
Mallory from deposing some of her treating physicians and presenting certain indoraiaout
her nedical treatmentSeeDocs. 165, 166. It also appears that Mallory has waived her
opportunity to depose other witnesses and to present expert disc8eefjoc. 189 at 1; Doc.
192. If the Court allows Mallory to dismiss this suit without prejudiResh might los¢he
benefit of these decisions in any subsequent action that Mélesy See Augus$torck 1996
WL 634116, at *4 dismissing theplaintiff’'s casewithout prejudice would allow it to “evade the
consequences” pamong other things, itsifare to respond to a request to admit and to timely
serve expert repodts And if Mallory dismissed her casadthen refiled inlllin ois state court
she would ensurthather case wasot assigned to the Court and the magistrate jadgently
overseeingliscovery® Therefore, despite the financial difficulties of Mallory and her counsel,
these other consideratieasvhich indicatethatMallory’s counselsoughtdismissalprimarily in
an atenmpt toavoid the consguences of her actions and inactiorisad theCourt to conclude

that the thirdPacefactor weighs in Rush’s favor.

® If Mallory refiled her case in this Districhowever,the undesignedand the current magistrate judge
would again oversee the caseeeN.D. lll. L.R. 40.3b)(2), 72.1.
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With three of the fouPacefactors weighing in Rush’s favor, the Coooncludes that
Mallory has not demonstrated tithismissal of this case without prejudice is warranted, as is her
burden. See Tdeg, 23 F.3d at 17778. To the contraryafter weighing these factoend
considering the record, the Courcmvinced thatinydismissl of Mallory s claim at this stage
of the litigation must bevith prejudice. Given Rush’s efforts in defending traseMallory’s
delayand lack of diligence in prosecutittge action and the motivethatarguably drove the
requesfor dismisal, “[a]llowing [Mallory] to simply ‘drop the caseat this late juncture...
without adjudication bthe issueson their neritd] would causeplain legal prejudicé to Rush.
See August Storck996 WL 634116, at *Ssee alsdutboard Marine 789 F.2d at 502
(characterizing th@acefactors agactors td‘consider indetermining whether the defendant has
suffered ‘legal prejudice’ as a result of the dismissal of an action without mejudMoreover,
thiscase has had a tortured latgon history, andt needs to bérought to a resolutioonce and
for all, whethemby trial, settlement, adismissal withprejudice.

Nonetheless, before the Court aismiss this case with prejudice, it must give Mallory a
reasonabl®pportunity to witldrawher motion for voluntary dismissaCarter, 922 FE3d at 826;
Marlow, 19 F.3dat 304-05. AccordinglyMallory has until November 17, 2020 to witlagv he
voluntary motion to dismisslf Mallory withdraws her motion, theasewill proceed toward
trial; if she doa not, the Court will granhermotion with the additional condition that the
dismissal iswith prejudice.Under either scenar, the Court and the magiate judgeaetainthe
authorityto enforce as necessary, the sanctions ordatsredagainst Mallory and her counsel
in this case.See Cooter & Gell v. Hartmarx Corpl96 U.S. 384, 395-98 (199@unn v. Gull
990 F.2d 348, 3507¢h Cir. 1993) Wojan v. Gen. Motors Corp351 F.2d 969, 971-73 (7th Cir.

1988).

12



As for Rushs request foran awad of fees and cos@ssociated with opposing Maty’s
voluntary motion to dismiss, the Court declrte grant the request at this tintdowever, the
Court reminds both partigkat all filings in this Court and befotke magistrate judgenust
complywith Rule 11 and the applicable rules of professional conduct.

One final note.Attorneyshave a professionabligation to teatjudges and each other
with courtesy and dignity in their briefindvallory’s counsel did not fdill this obligation in
filing her replyin support of her motion to voluntarily dismiss this case. #rjht of the
record in this case, including theotion for reconsideration Malloty counsefiled before the
magidrate judgethis is not a isolated mcident Although Mallory’'s counsel is entitled to
criticize a challenge a judge’s or opposing couiskandling ofa matter, she must do so
respectfully Should this case move forward, f@eurt will not tolerate mudslingingf the type
it had to wade through to decide threntmotion.

CONCLUSION

Forthe foregoing reasons,aory has until November 17, 2020 to witlagv her
voluntary motion to dismiss [175]if Mallory withdraws her motion, theasewill proceed
towardtrial; if she doesot, the Court Wl grart her motionwith the additional condition that the
dismissal iswith prejudiceand the Court will retaijurisdiction to enforceas necessary, the
sanctions orersentered in this casegainst Mallory antter counsel.The Courtdenies Rush'’s

request fo cods and feegassociatedvith its opposition

Dated:November 9, 2020 8’ Zm

SARA L. ELLIS
United States District Judge
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