Johnson v. Doe et al Doc. 102

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAMES JOHNSON,
Plaintiff, 18C 5379

VS. JudgeGary Feinerman

N N N N N N

OFFICER FOSTER, OFFICER SURANE, OFFICER )
COOPER, OFFICER WHITE, and OFFICER BRYAN, )

)
Defendand. )

M EMORANDUM OPINION AND ORDER

James Johnson sues five Cook Coulatiycorrectional officerainder 42 U.S.C. § 1983
for allegedlysubjecting him to inhumane conditions in his jail cell and failing to provide him
medical treatment to address the injutlesse conditions caused. Doc. 81. Other than
Defendant Officer Bryan, who has not been served, Defendants move under Civil ®)(&)12
to dismiss th@perativecomplaint. Doc. 82. The motion is granted in part and denied in part.

Background

In resolving a Rule 12(b)(6) motion, the court assumes the truth of the operative
complaint’s wellpleaded factual allegations, though not its legal conclusi8aes.Zahn v. N.
Am. Power & Gas, LLC815 F.3d 1082, 1087 (7th Cir. 2016). The court must also consider
“documents attached to the complaint, documents that are critical to the complaefearsd r
to in it, and information that is subject to proper judicial notice,” along with additiaciz set
forth in Johnson’s brief opposing dismissal, so long as those additional facts “aréecongib
the pleadings."Phillips v. Prudential Ins. Co. of Aniz14 F.3d 1017, 1020 (7th Cir. 2013)
(internal quotation marks omitted). The facts are set forth as favorably to Johnisoseas t

materials allow.See Pierce v. Zoetis, In&18 F.3d 274, 277 (7th Cir. 2016). In setting forth the
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facts at the pleading stage, the court does not vouch for their acc@eeysoldberg v. United
States881 F.3d 529, 531 (7th Cir. 2018).

Johnson identifies as “a member of the transgender community.” Doc. 81 axff 4.
approximately July 1, 2017, Johnsweas placed in a cell &ook County Jaias a pretrial
detainee Id. atf]{ 4, 11. He quickly noticed that the cell’s toigtsnot functioningand*“filled
with feces,” causing the cell to “smell[] terriblyld. at 112. Johnson informed Defendants
about the issue and asked that they repair the toilet, but the toilet was not fixed faretkgo w
Id. at §14-15, 19. Defendants’ decision to confine Johnsoheddilthy cell was due to their
animus against him for identifying as transgendedr.at 46-47.

During that two-week period, Johnson’s only access to a functioning toilet camepence
day, when he was allowed to use the Jail's dayroom ddeat 1] 16-17. This meant that
Johnson had to go 22 hours daily without toilet access, even teeugtal nearby cells with
functioning toilets were availabldd. at 117-18. Eventually, Johnson filed a formal written
grievance, and the toilet was repaitew days later.ld. at 120-21.

As a result of having “to endure the truly vile sight and smell of the broken and overfilled
toilet” and “hold [his] urine and feces for hours on end,” Johnson developed several physical and
psychologicaissuesincluding ‘permanenstomach problems;difficulty sleeping,” and
“severe mental anxiety regarding operability of the toilets in celts.at Y22-25. Johnson
“repeatedly’asked Defendants fonedical attentin, but they refused to provide him with
medical treatmentld. at §155-56.

Discussion
The operative complaint—which is the first amended complaint, and the first prepared by

able recruited counselbrings a conditions-of-confinement claim, an equal protection claim, and



an inadequate medical care claim. DRt. Defendants move to dismiss all three claims.
Doc. 82.

l. Conditions-of-Confinement Claim

“Pretrial detainees may assert a conditiolksonfinement claim under the Fourteenth
Amendment’s Due Process Claugfesubjected to “adverse cditions that deny the minimal
civilized measure of lifes necessities. Hardeman v. Curran933 F.3d 816, 821-22 (7th Cir.
2019) (internal quotation marks omitted).dAtaineecanstatesuch eclaim by alleging that:

(1) the defendant “actepurposefully, knowingly, or perhaps even recklessisto the
conditions of the detainee’s confinement; and (2) the defendant’s conduct was digjective
unreasonableSee Miranda v. Cnty. of Lak®00 F.3d 335, 353-54 (7th Cir. 2018). Unlike in
the Eighth Amendment context, deliberate indifferenttee-defendant’s subjective awareness
thathis conduct was unreasonable—is not requileeleid. at 350-54.

Defendants concede that “access to a working toilet is a civilized measuresof life’
necessities.” Da@2 at 4see Hardemarf33 F.3d at 823-2¢&[A] defendant cannot .force a
prisoner permanently to live surrounded fig]hown excrement and that of others.”). Still, they
argue, Johnson fails to state a conditionsasffinement claim because “the datirons were not
sufficiently serious.” Doc. 82 at 8eealsoid. at 5 (“[T]he malfunction of in-cell plumbing
generally dges] not rise to the level of a constitutional violati). According to Defendants,
the facts that Johnson had daily accessttilet, that the situatiowith his cell’s toiletlasted
only two weeks, and that the toilet was fixed two days aitesubmited a written grievance all
suggest that there was no constitutional deprivatidnat 67.

That argument fails to persuade. IndeBdfendants defeat their own argument b
resting in ortheir belief that prisoners, as a result of their crimes against socigty actept

lessthanrideal living conditions.See idat 5 (“[R]outine discomfort is part of the penalty that



prisoners pay for their offenses against socigfguotingPerez v. Hardy2015 WL 5081355, at

*5 (N.D. lll. Aug. 27, 2015)). Johnsomas a pretrial detainee at the tirse,the argumerthat

the poor conditions would have served a punitive purpose is essentially a concession that they
were unconstitutiondbr a pretrial detaineeSee Kingsley v. Hendricksol35 S. Ct. 2466, 2475
(2015) (“[PYetrial detainees (unlike convicted prisoners) cannot be punahadd.. .”).

In any eventan allegation thad detainee was forced spend 22 hounger day for two
weeks not only without access to a toilet, but surrounded by fda#ss a due process claim
See Hardemarb33 F.3d at 820 (holding that “be[ing] surroundeddne’s]own and others’
excrement” is aconditior]] of confinement that courts have long recognizejdjsotential
constitutional violatiofi”); Wheeler v. Walkei303 F. App’x 365, 368 (7th Cir. 2008) (holding
that a prisoner stated angth Amendment claim byatleding] that for two weeks prison
guards, without explanation, ignored his requests for basic cleaning supplies while he was
exposed to a combination of a heavy roach-infestation, filth, and humar)ywabktamas v.

McCoy, 2020 WL 247464, at *4-5 (N.D. Ill. Jan. 16, 2020) (holding that a prisoner’s conditions-
of-confinement clainsurvived summary judgmenthere ‘he was allowed to use the toilet

outside of his cell [only$even to ten times in the telay period in which his toilet was broken,

in addition to any times he was able to use the bathroom during his dayrodjn thnd the

fact that the situation wasmediatedfter Johnson filed a written grievance is irrelevant, as the
complaint alleges that Defendants were anarthe problem long before that poimoc. 81 at

1 14 (“Specifically, and on numerous occasions, [Johriafmjmed Defendants that the toilet in
his cell was broken and asked that it be fiXed.

Opposing this conclusigefendantpoint out that because prison officials brought

Johnsorto the dayroom area once per déyreasonable inference can be drawn that officers



were available ifJohnson] requested additional bathroom access as nedded.82 at 6.
They alsamaintainthat the somewhat quick response to Johnson’s written grievance
“demonstrates a prompt response to the alleged.is$bid. The former argumenimproperly
asks the court to draw an inference in Defendants’ favor at the motion to disagessSse
Tamayo v. Blagojeviclb26 F.3d 1074, 1081 (7th Cir. 2008) (“We construe the complaint in the
light most favorable to the plaintiff, accepting as true all\pkdhded facts allegednd drawing
all possible inferences jhis] favor.”). The latter argumemhighthave had some force if the
complaint alleged that it wd3efendantsvho promptly responded to Johnson’s written
grievance, but the complaint does sayto whom the grievance was addressed or who
responded to itDoc. 81 at 1 20. Perhaps another prison official responded, andhft fact
would cut in Johnson’s favor, not Defendangsit would suggesthatthe problem could have
been addressed earlier.

Finally, Defendants argue that they could not have played any rdie alléged
deprivation because the complaint alleges that they all worked in Division 8 of thehilail, w
Johnson’s cell was in Division 10. Doc. 82 as@eDoc. 81 at 1 5-11see alsdoc. 82 at 12
(making the same argumeagto Johnson’s inadequateedical care claim)Butregardless of
who was in what division of the Jaihe complaint clearly allegekat Defendants placed
Johnson in the filthy cell, kept him there, and then deprived him of medical carehekadst
nothing in the complaint suggesting that an officer in Division 8 could not play a role in the
conditions of confinemer{br medical caredf a detainee in Division 10. At the pleading stage,
the court must take the complaint at face value and may not draw inferences agaissh.J

See Tamay®26 F.3d at 1081.



. Equal Protection Claim

Johnson’s equal protection claim alleges that Defengidatsed him in the filthy cell and
kept him confined therbecauséeidentifies as transgendeRoc. 81 at 1 45-47. Th&eventh
Circuit has not yet decided whether transgender people are a protected classdéenBour
Amendment purposesSee Whitaker esel. Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of
Educ, 858 F.3d 1034, 1051 (7th Cir. 2017) (“hi§ case doesot require us to reach the
guestion of whether transgender status is per se entitled to heightened Sirageyalso Tay v.
Dennison 2020 WL 2104962, at *17 (S.D. lll. May 1, 2020) (“Neither the Seventh Circuit nor
the Supreme Court has determined whether transgender individuals constitutetagrote
class.”). But even without heightened scrutiny, a jail official violates a detainee’s equal
protection rights byifitentionally treding] [him] differently from others similarly situatédf
“there isno rational basis for the difference in treatmer@&inosky v. City of Chicag675 F.3d
743, 747 (7th Cir. 2012) (quotirigngquist v. Or. Dep't of Agric553 U.S. 591, 601 (2008)).
That is precisely what Johnson alleges here, as a detainee’s ed¢iotifias transgender is not a
rational reason for subjecting him to a filthy cdlloc. 81 at  45alleging that irdepriving
Johnson of a working toileDefendants treated him differenthpm detainees who do not
identify as transgender).

Defendantxontend that Johnson’s equal protection claim is barred by the statute of
limitations. According to Defendants, the cldinst appeared ithefirst amended complaint,
which was filed on June 2, 2020, well over two years after the July 2017 episode giving rise to
this suit. See Regains v. City of Chicadd.8 F.3d 529, 533 (7th Cir. 2019) (“[W]e look to the
law of the state in whicthe personal injury occurred to determine the length digti©83]

statute of limitations Under lllinois law, a plaintiff must bring a personal injury action within



two years after its accrugl(citation omitted). That argument fails, as the claim relates back to
Johnson’s original complaint, which was filed within two years of July 2017.

Civil Rule 15(c) provides that “[a]n amendment to a pleading relates back to the date of
the original pleading when .the amendment asserts a claim or defense that arose out of the
conduct, transaction, or occurrence set out—or attempted to be set out—in the original
pleading.” Fed. R. Civ. P. 15(c)(1)(B). “The criterion of relation back is whetheritfinar
complaint gave the defendant enough notice of the nature and scope of the plalatiff'that
he shouldn’t have been surprised by the amplification of the allegations of the originalinbmpla
in the amended orfe.Santamarina v. Sears, Roebuck & Ct66 F.3d 570, 573 (7th Cir. 2006).
Defendants concede that thauabjprotection claim “is premised on [Johnson’s] identification as
transgendérin July 2017, when he lacked access to a working tddet. 82 at 13. In other
words, the claim arises out of the same incident giving rise to the conditicosfoiement
claim, which was brought in Johnson’s originaiq s§ complaint. Docl at5-7. The equal
protection claim thus relates back to the original complaint, and because Johnsontfiled tha
complaintin August 2018—well within two years of theomplainedof conduct—the claim is
timely. See Neita v. City of Chicag830 F.3d 494, 498 (7th Cir. 2016) (“The original
complaint, which describgthe plaintiff's] arrest and the subsequent searches of his person and
business, was sufficient to put the defendant officers on notice that they would have to defend
against all claims arising out ofishencounter ...”).

[I1.  Inadequate Medical Care Claim

Johnson’s inadequate medical care claim is really two subclaims. The firgtafi¢ha
Johnson was deprived of toilet access for 22 hours pebDddgndants denied him medical care
eventhough he “repeatedly requested medical attention from [them], both through written lette

and grievance reports as well as through tadace communication.” Do@&1at 153-55. The



secondclaim sounds in the register ofMonell claim, see Monell vDep't of Soc. Servs436
U.S. 658 (1978), alleging that Defendants have a “custom, policy, or practice” to show
“deliberate indifference to the medical needs oftpied detaineesitthe Cook County
Department of Corrections” and to “provide inadequmagelical care and treatment to rial
detainees” there. DoB1at 1957-58.

As to thesecond claim*“Monell claims focus on institutional behavior; for this reason,
misbehavior by one or a group of officials is only relevant where it can be tied to the policy,
customs, or practices of the institution as a whoRdssi v. City of Chicage90 F.3d 729, 737
(7th Cir. 2015). But the complaint alleges only tBatfendants—five specific officers—have a
“custom, policy, or practice” to deny adequate medical care to pretrial detainee81Rb
1157-58, and says nothing about broader policies or practices at Cook County Jail. Moreover,
the complaint says nothing about how any other pretrial detainee was affected bygtuk alle
policies or practicesSee Daniel v. Cook Cnfy\833 F.3d 728, 734 (7th Cir. 2016) (“To prove an
official policy, custom, or practice wiiinthe meaning oMonell, [a plaintiff] must show more
than the deficiencies specific to his own experience)...TheMonell claim is therefore
dismissed.

As to the inadequate medical care claim against Defendants in their individualieapacit
Defendants argue that the complaint’s allegations “are extremely vague and fe¢caaly
specific conduct on behalf of each Defendant.” DoatBH. That is incorrect. The complaint
alleges that Johnson had “a serious medical need resulting frawotiveeek confinement to a
cell with a broken toilet that he “repeatedly requested medical attention from Defendants,” and
that Defendantg[f] ail[ed] to provide” the requested attention. Doca8y154-56. That

suffices to state an inadequate medical care claim under the Due Process &#augiranda



900 F.3d at 353-54 (holding that a pretrial detainee hasadequate medical care claim if the

defendants’ “deliberate failure to act was objectively unreasonable”). Defsrodarectly
observe thatthe law encourages nanedical ... and administrative personnel at jails and
prisons to defer to the professional medical judgment of the physicians and nursesttieat
prisoners in their care without fear of liability for doing so,” Doca821-12 (quotingBerry v.
Peterman604 F.3d 435, 440 (7th Cir. 2010)), but a corrections officer maignote a
detainee’s requests for caree Miranda900 F.3d at 353-54 (holding that the defendants’
“intentional and knowing inaction” could support libty); Arnett v. Webstei658 F.3d 742, 751
(7th Cir. 2011) (“A prison official acts with a sufficiently culpable state afdwhen he knows
of a substantial risk of harm to an inmate and ... fails to act in disregard of that risk.”)
Conclusion

Defendantsimotion to dismiss is granted in part and denied in part. Johnson’s
conditions-of-confinement and equal protection claims may proceed. Johnson’s inadequate
medical care claim is dismissed insofar as it purports to sMtmall claim against Defendants
in their official capacities, but it may proceed against Defendants in their indivadpacities.

Because the amended complaint is Johnson'’s first counseled complaint, the partial
dismissal is without prejudiceSee Runnion ex rel. Runnion v. Girl Scouts of Greater Chi. &
Nw. Ind, 786 F.3d 510, 519 (7th Cir. 2015) (“Ordinarily, a.plaintiff whose original complaint
has been dismissed under Rule 12(b)(6) should be given at least one opportunity to try to
amend... .”). Johnson has until October 19, 2@80Gile asecondamended complaint. If he
does not do so, the dismissal of the inadequate medical care claim against Defentiaint
official capacities will convert automatically to a dismissal with prejudice, and Dafés(those

who have beererved shall answer the surviving portions of the amended complaint by



November 2, 2020. If Johnson files a second amended complaint, Defendants shall file their

-

responsive pleading by November 2, 2020.

Octobers, 2020

United States District Judge
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