Morgan v. Boston Market Corporation Doc. 36

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CITA MORGAN,
Plaintiff, 18 C 6151
VS. Judge Gary Feinerman

BOSTON MARKET CORPORATION

N N N N N N N N N

Defendant

M EMORANDUM OPINION AND ORDER

Cita Morgan brought this suit in the Circuit Court of Cook County, lllinois, against
Boston Market Corpration alleging thasshe contractedorovirus due teatingfood from one
of itsrestaurard. Doc. 1-1. BostoNlarket timely removed the suit under the diversity
jurisdiction, Doc. 1, and now moves for summary judgment, Doc. 26. The motion is denied.

Background

The court recites the facts as favorably to Morgan as the record and LocabRule
permit. See Johnson v. Advocate Health & Hosps. Corp., 892 F.3d 887, 893 (7th Cir. 2018). At
this juncture, the court must assume the truth of those facts, but does not vouch fdselhem.
Gates v. Bd. of Educ. of Chi., 916 F.3d 631, 633 (7th Cir. 2019).

On December 25, 2016, at about 11:45 a.m., Moagamotisserie chickeand other
itemsfrom a Boston Market restauraint Oak Lawn, lllinois Doc. 30-1at 16; Doc. 27-1 at 3
(p. 12:15-19). Later that daljorgan“started getting really sick [and] feeling really dizzy and
nauseous.”Doc. 30-1at 1 913. Morganventhome,immediatelybegan vomiting and
experiencing diarrheandproceededo the emergency roosiill later that daywhere she was

admitted and spent four daysl. at 15-17.
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Morgan'’s treating physician, Dr. Audrey Lynn Tanksley, diagndszavith norovirus.
Id. at §21. Dr. Tanksleytestified that noroviru§[u]sually” and “typically” elicits symptoms
within 24-48 hours, but that those dgeneral time framesand that symptomsanpresent
within 24 hours of consumingpntaminated foodld. at{{ 2526; Doc. 27-2 at 12 (pp. 43:14-
44:3). While unable to sawith certaintythat Morgan contracted norovirus from the Boston
Market meal Dr. Tanksley concluded that her symptoms and condition were consistent with that
possibility. Doc. 30-1at 123.

The summary judgment record includesdire@ct evidence that tr@oston Market
employees who preparédiorgan’s food did so improperlyld. at 27. Therestaurant’s gneral
manager has never had to discipline an employee for improper food handling or stbiEge,
1128, 30, and has no reason to believe éingtemployee violated arsyore policien
December 25, 2016d. at 1131-33. But tke general manager conceddkathe has no way of
knowing whethethefood Morgan atewvas tainted. Doc. 32t 145.

Morgan’sonly meal that day was the ofiem Boston Market.ld. at 38. Morgaris
previous meal wasgekaged ramen noodles boiled withter anchothing else.ld. at 139.
Morgan’s co-worker, Selene Winford, ate chicken thatfday the sam@&oston Market
restaurant and also became Iill. at 1137.

Discussion

lllinois law provides: “By furnishing food to the general public, the ... retailer ...
impliedly warrant[s] that the product is fit for human consumption at the time addés]
respective control, and where the food proves to be deleterious, [it] may be reguesgoond
in damages to the injured consumefiffin v. Great Atl. & Pac. Tea Co., 162 N.E.2d 406, 441

(Il. 1959). Contrary to Boston Market's submission, Morgas adduatevidencesufficient



for a reasonable jurp find that she contracted norovirus as a resuifabingherBoston Market
mealon December 25, 2016.

First, Dr. Tanksleytestified that Morgan’s symptoms were consistent Wwehhaving
contractechorovirus fromthatmeal Although Dr. Tanksley observed that norovirus symptoms
typically present betwee2v-48 hours of eating contaminated food, she explained that those are
“general time frames” and that symptoowsild present within 24 hours. Accordingly, that
Morgan’s symptoms presented twelve hours (at most) giteatdher meal does not defeat
causation as a matter of lam summary judgment. Second, Morgan ate only the Boston Market
mealthat day, andher prior meatonsisted of packaged ramen noodles boiled with nothing but
water A reasonable jury could find that the norovirus was food-born¢hadbetween the
chicken and ramen noodles, the chicken was the culprit. Third, Morgan’s co-workag Sele
Winford, also was sickened after eating chicken from the $2mseon Marketestaurant that
day. Together, these facts alldar a reasonable veict in Morgan’s favor.

Boston Market cites three food poisoning cases disposedsafromary judgmenDaoc.

26 at 4-7, but each is distinguishable.Vuletich v. Alivotvodic, 392 N.E.2d 663 (lll. App.
1979),thedinerwas not examined Hyis treating physicianSeeid. at666 (“The[diner] ... was
never examined by a physician or other medical person either on the night of demtathe
next morning or at any time thereafter in order to determine what disordsy, Ife suffered
from at the time of the accident.”)n Greene v. KFC National Management Co., 1985 WL 2110
(N.D. lll. Aug. 1, 1985), the plaintiff was not hospitalized until a week after ettimgllegelly
contaminated foodandhistreating physiciamestifiedthattheillness “might have been caused
by nerves, a dietary indiscretion, the flu or ‘almost any diseasands prone to get.”ld. at *2.

In Warren v. Coca-Cola Bottling Co. of Chicago, 519 N.E.2d 1197 (lll. App. 1988kgstresults



indicated thathe Cokebottlefrom which the plaintiff drankontained far fewer bacteria than
whatan expert opined is “necessary to cause food poisoning in humansat’570(internal
guotation marks omitted). Here, by contrast, Dr. Tanksley examined Morgan aidlaly of her
eatingthe Boston Market meal, diagnosed her with norovirus, and testified that the cause could
have been thmeal a person who ai@ meal that day from the same restaurant also was
sickened and there is no expert testimony essentially eliminating the possibilityldrgan
contracted norovirus from the Boston Market meal.

Conclusion

Boston Market’'ssummary judgmennotion is denied.This case will proceed to trial.

A

United States District Judge

Decembed?7, 2019
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