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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE BELT RAILWAY COMPANY OF )
CHICAGO, )
)
Plaintiff, )
) Case No. & C 7361
V. )
) Hon. Jorge L. Alonso

WEGLARZ HOTEL IlI, L.L.C., WEGLARZ )
HOTEL IV, L.L.C., WEGLARZ HOTEL V, )
L.L.C., and KATIE PAPADIMITRIU, CARRIE )
ZALEWSKI, U-JUNG CHOE, CYNTHIA )
SANTOS, and BRENDA CARTER, MEMBERS)
OF THE ILLINOIS POLLUTION CONTROL )
BOARD, IN THEIR OFFICIAL CAPACITIES )
AND NOT AS INDIVIDUALS, )

)

)

Defendans.

MEMORANDUM OPINION AND ORDER

Plaintiff, the Belt Railway Company of Chicago, brings this suit against Defendants,
Weglarz Hotel Ill, L.L.C., Weglarz Hotel IV, L.L.C., WeglaHotel V, L.L.C., and all members
of the lllinois Pollution Control Boardseeking injunctive and declaratory relief on constitutional
groundseffectivelyto bar defendants from enforcing state noise regulations. The parties have filed
crossmotions for summary judgment, and Plaintiff heso filed a Daubert motion to strike
Defendants’ expertFor the reasons that follow, the Cognrants in part and denies in part
Defendants’ motion for summary judgment. The Court ddmésPlaintiff's motion for sumrary

judgment andPlaintiff’'s Daubertmotion.

1 The PCB members named as defendant&atie Papdimitriu, Carrie Zalewski,-Qung Choe, Cynthia
Santos, and Brenda Cartéhe PCB member defendants are sued only in their official capacity.
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BACKGROUND

Plaintiff, the Belt Railway Company of Chicago (“BRC"), is a “private intermtedia
switching terminal railroad company” that operates a&&e “clearing yard” located just outside
Chicago in the Village of Bedford Park, lllinois. (Pl.'s LR 56.1 Resp. at {1 2, B, Nt 65.)
BRC'’s clearing yard is used to sort freight trains. The clearing yardrescieight trains from
various rail carriers from across the country, separates the trailmsgamizes the individual rail
cars based on where the cars need to go next, and then forms new freight trains accordisgly. (De
LR 56.1 Resp. at 1@, ECF No. 67.) This process is generally known as “switchimng. af
4.) BRC“plays a key role irthe United States’ rail networkiecause it iSthe highest volume
intermediate rail switching operation in North America,” with thousands of aad passing
through its clearing yard every dajd.(at 11 810.)

Defendants, Weglarz'slotel Ill, L.L.C., Weglarz Hotel IV, L.L.C., Weglarz Hotel V,
L.L.C. (collectively “Weglarz”), together operate three hotels located onaithsest side of
Chicago. (ECF No. 65 at 11 1, 6.) The hotels are located just north of the eastern poif@@sof B
clearing yard, omore specifically, just north of BRC’s “East Classification Yartd” &t § 10.)

At its clearing yard, BRC uses a sophisticated system of what are known adehsta
which are pieces of safety equipment used to slow down rail cars as they are lseirtedyrpose
is to prevent rail cars from colliding, derailing, or otherwise striking an employpeoperty.
(ECF No. 67 at 11 121.) BRC uses two types of retarders: “active retarders” and “inert retarders
(ECF No. 65 at 11 234.) An inert retardeis a steel, springpaded device placed along the tracks
that squeezes a rail car’s wheels as the rail car moves through it, therahyg sh@aail car down.
(ECF No. 67 at 1 121.) The resulting friction creates a certain squgatiound. (ECF No.%at

114
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Sometime between 2013 and 2015, BRC began installing a second set of inert retarders on
certain tracks in its East Classification Yardl @t 17 1516.)* This project was prompted by a
guidance memorandum issued by the Federal Railroad Authority in March 2010, but BRC’s choice
to install a second set aert retarders was discretionary. The guidance memorandum did not
require the projectlq. at 71 1819.)

In the spring of 2014, Weglarz’s staff and guests began complaining of excesseje nois
this was the first time Weglarz received such complaints since it opened its (idteds T 20.)
Weglarz retained a noise expert, Bowlby and Associates, Inc., which conducteestigation
and issued a report; the report doded that BRC’s use of its double inert retarders was violating
noise emission standards set by regulations promulgated under the lllinois Environmental
Protection Act (“IEPA”). (d.)

In 2018, Weglarz filed a complaint before the lllinois Pollution Control Board (“PCB”)
which is responsible for enforcirige IEPA. (Seeid. at 11 3, 23see alsd”l.’s Compl., Ex. B at
12-16, ECF No. 1.) In its complaint, Weglarz alleges that BRC has violated the applios#e
emissons standards through its ustdoubleinert retarders. (ECF No. 65 at 11-13, 24.)
Weglarzs complaint asks the PCB: (1) to find that BRC violates the IEPA and has creatielita
nuisancehrough violations of the IEPA and its regulations; (2) to direct BRC to stop using inert
retarders in its East Classification Yard in a manner that violates the IE&£3)a0 impose civil

penaltiesas permitted by the IERAId. at { 25.)

2 BRC technically uses “double inert retarders” and has for some tinnee&e 2013 and 2015, BRC

installed an additional set of double inert retarders, which togatheeferred to as “double double inert
retarders.” For clarity’s sake, the Court refers to each set of double insferstsimply as inert retarders.

When the Court refers to double inert retarders, it means BRC's tise séts of double inert retarders.
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Before the PCB adjudicated Weglarz's compldiBiRC filed the instant subefore this
Court, naming as defendants Weglarz and all members of the PCB in their offipaaltg.BRC
seeks declaratory and injunctive relief against defendants, arguing that anybgctihe PCB on
Weglarz’'s Complaint is preempted by the Intaest&€ommerce Commission Termination
Act(“ICCTA"), 49 U.S.C. § 10501(b)Count I), or in the alternative, would violate the U.S.
Constitution’s Commerce Clausért. I, 8 8 (ECF No. 1 at {1 280.) BRC and Weglarz now file
crossmotions for summary judgmeas to the ICCTA preemption issue, and Weglarz also moves
for summary judgment on BRC'’s claim relating to the Commerce Cléase generalli?l.’s Mot.
for Summary Judgment, ECF No. S&e alsdefs.” Mot. for Summary Judgment, ECF No. 53.)
The PCB defediants take no position on the merits of BRC'’s claims h&eeHCF No. 32 at41
2.)

LEGAL STANDARD

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BethwR”
Civ. P. 56(a)Wackett v. City of Beaver Da®42 F.3d 578, 581 (7th Cir. 2011). A genuine dispute
of material fact exists if “the evidence is such that a reasonable juryredutd a verdict for the

nonmoving party./Anderson v. Liberty Lobby, In@77 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed.

3ThePCB stayed proceedings on Wegla@mplaint in January 2019, pending the resolution of this case.
(SeeECF No. 32 at 1.) Although the parties do not address the issue, the Couha@ioB#G has standing
hereto bring its claimsin particular regarding the injusin-fact requirementeven assuming Weglarz's
Complaint before the PCB itself does not suffice, BRC need not evadinf adverse ruling from the PCB
to have standing to brintpe instant suitSee Six Star Holdings, LLC v. City of Milwauk&®21 F.3d 795,
802 (7th Cir. 2016) (@ting pre-enforcement actions are permissibkge also Mainstreet Org. of Realtors
v. Calumet City505 F.3d 742, 7445 (7th Cir. 2007)Further, the Court has subject matter jurisdiction
over this action pursuant to 28 U.S.C. 88 1331 and 1337.

4 In explaining they take no position on the merits of BRC'’s claimsPiB members also moved to be
excused from filing an answer or otherwise actively participating sndhse (despite remaining named
defendants).§eeECF No. 32 at 1-2.) The Court granted the unopposed mo8esECF No. 37.)
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2d 202 (1986). At the summary judgment stage, a court does not make credibility determinations,
weigh evidence, or decide which inferences to draw from the facts; those are julyn&isze

Gibbs v. Lomas755 F.3d 529, 536 (7th Cir. 2014). Rather, a court construes the evideraé a
inferences that reasonably can be drawn therefrom in the light most favorablentmiheving

party. See Kvapil v. Chippewa Ctyr52 F.3d 708, 712 (7th Cir. 2014). The Court applies these
“ordinary standard for summary judgment” in the same way whether one or both pantiesor
summary judgment; when the parties file crosstions, the Court treats each motion individually,
“constru[ing] the evidence and all reasonable inferences in favor of the pamgtaghom the
motion under consideratios made.”Blow v. Bijora, Inc, 855 F.3d 793, 797 (7th Cir. 2018ge
Premcor USA, Inc. v. American Home Assurance €430 F.3d 523, 526-27 (7th Cir. 2005).

DISCUSSION

In Count lof the complaint, BRC asks this Court to enjoin any potential state dmtion
defendants that would affect BRC’s usealotibleinert retarders in its clearing yard on the grounds
that such action is preempted by theerstate Commerce Commission Termination Act of 1995
(“ICCTA"), 49 U.S.C. § 10501(b)Both parties move for summary judgment on Count I, and
Weglarz also moves for summary judgment on Counnhliyhich BRC also asks the Court to
enoin any action by defendants on the alternative grounds that such action would violate the
Commerce Clause, Art. |, § 8. The Court addresses each count and then turns tO&REr$
motion to strike Weglarz’s expert, Ralph Lee Meadows.

l. Preemption

The Supremacy Clause of the United States Constitution states the Constitutieseaad f

laws are “the supreme Law of the Land . . . kaf any State to the Contrary notwithstanding.”

U.S. Const., Art. VI, cl. 2. In other words, federal law “preempts state lawstaeere with, or
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are contrary to, federal lawUnion Pac. R. Co. v. Chicago Transit Ayte47 F.3d 675, 678 (7th
Cir. 2011) (quotingdoomer v. AT&T Corp.309 F.3d 404, 417 (7th Cir. 2002)).

The ICCTA, like many federal statutes, contains an express preemptionigiraviat
delineates the extent to which it preempts stateTa@ ICCTA created the Surface Transportation
Board (“STB”) and conferred upon the STB exclusive jurisdiction over the regulatiomibf “
transportation.” 49 U.S.C. § 10501(b). “Transportation” is defined broadly to include any
“property, facility, instrumentality, or equipment of any kind related to the movement of . .
property ... byrail....” 49 U.S.C. § 10102(9)(A). The ICCTA further states that “theis=me
provided under [49 U.S.C. 88 10321908] with respect to regulation of rail transportation are
exdusive and preempt the remedies provided under Federal or State law.” 49 U.S.C. § 10501(b).

Seizing on this language, BRC contends summary judgment on Count | is appropriate
because § 10501(b) of the ICCTA preempts state enforcement of the IEPA amdsé&s
regulations. Weglarz, on the other hand, argues summary judgment in their favor is agpropriat
for either of two reasons. First, Weglarz argues that the federal Noise CacitiéNCA”), 42
U.S.C. § 490kt seq—not the ICCTA—governs the preemption analysis and that the NCA does
not preempt the PCB from enforcing state noise regulations. Second, Weglarz arguestrthifat, e
the ICCTA governs, it does not preempt the PCB from acting under these circumstances. The
Court first addresses the relationship between the NCA and ICCTA lhefoneg to the parties’
arguments regarding ICCTA preemption.

A. Noise Control Act

The NCA and its implementing regulations set noise emission standards for sail car
moving in interstate commercgeed2 U.S.C. § 4916Gee alsat9 C.F.R. § 210.&t seq 40 C.F.R.

§ 201.10et seq The NCA also contains its own preemption provision, which states:
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[N]Jo State or political subdivision thereof may adopt or enforce any standard

applicable to noise emissions from the operation of [any equipment or facility of a

surface carrier engaged in interstate commerce by railroad] unless suehdstand

identical to a standard applicable to noise emissions resulting from such operation

prescribed by any regulation [promulgated under the NCA].
42 U.S.C. § 4916(c)(1). As Weglarz points out, the NCA’s implementing regulations sgBcific
state that NCA noise emission standardsakapply to inert retarders. 49 C.F.R. 8 210.3(b)(6).

Relying on these provisions, Weglarz argues essentially as follows: even assuming the
ICCTA would preempt the PCB’s enforcement of state noise regulations, the I€@&Dalatory
regime overlaps with the NCA'’s regulatory regimgeéDefs.” Memo. in Support of Summary
Judgment at-4.0, ECF No. 56.) Because they overlap, this Court must attempt to harmonize these
two statutes, ancelevantcase law and STB decisions show that enforcement of lllinois noise
regulations more appropriately falls within the NCA'’s purvield. &t 310.) Weglarz argues that,
because the NCA specifically allows for state regulation of inert retardersgRiGEEement of
state noise regulation is not preempted here, and, according to Weglarz, the ICE&EAiptmn
clause is irrelevantld.)

The Court disagrees. As the partieste, there is almost no case law discussing the
interplay between the ICCTA and the NCA. BRC raises one district courtateigefly touching
on the issueNottke v. Norfolk Southern Ry. C818 F. Supp. 3d 1036, 1640 (N.D. Ohio 2018).
Nottkeprovides limited analysis and, as Weglarz points out, addresses active retahidisane
treated differently under the NCAd. The Court does not rely dottkebut does agree with its
succinct observation that the NCA is not “an affirmative grant of poovére states to regulate
rail carriers” and that “there is no true conflict between [the NCA and ICCTA].at 1041. In

other words, and more to the point hetee NCA'’s regulatory reach does not encompass inert

retarders, so the NCA does not afféet tCCTA preemption analysis.
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In arguing to the contrary, Weglarz relies on cases and STB decisions dischssing t
interplay of the ICCTA and other federal statutes, like the Federal 8aBafety Act (“FRSA”)
or environmental statutes like the Clean Aat (“CAA”). (ECF No. 56 at 911.) But the Court
finds the regulatory regimes under statutes like the FRSA and CAA areaihawdifferent from
the NCA'’s regulatory regime under these circumstances, and therefore Wezdaessshed little
light on how he ICCTA and NCA interact

For example, the CAA mandates that states create certain rules relating taaorpaiid,
if approved by the EPA, these rules “have the force and effect of federalSaw/ Ass’n of Am.
Railroads v. S. Coast Air Quality MgnDist, 622 F.3d 1094, 1096 (9th Cir. 2018ge also
Indiana v. EPA796 F.3d 803, 804 (7th Cir. 2015) (describing regulatory regifme)he extent
these state rules effectively manage or govern railway transportation, they thggECTA'’s
preempton clause, and because these state rules are part of the CAA regulatoryofigntas/
creates an apparent conflict between the CAA and ICCTA. In light of this cofiftiet courts
must strive to harmonize the two laws, giving effect to both laws ifildess Ass’n of Am.
Railroads 622 F.3d d@t09798 (ultimately finding that because state rules at issue had not yet been
approved by the EPA, they did not have force of federal law and “there is no authority for the
courts to harmonize the [state]es with ICCTA).

Similarly, the FRSA, which governs rail safety, grants substantial authorgiates to
regulate. The FRSA’s preemption clause explicitly provides a role for staigspiement federal
regulations with their own ruleSee49 U.S.C. § 20106 (“A State may adopt or continue in force
a law, regulation, or order related to railroad safety until the Secretary opor&isn prescribes
a regulation or issues an order covering the subject matter of the state reqguiijet@eurts

interpreting this language have found that a state rule regulating rail safetyef®tbgrart of the
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FRSA's regulatory regime (assuming there is no federal regulation promulgatednenB&SA
covering the same subjecBee Tyrrell v. Norfolk S. Ry. C@48 F.3d 517, 521 (6th Cir. 2001);
see also lowa, Chicago & E. R.R. Corp. v. Washington Cty., I88F.3d 557, 5581 (8th Cir.
2004);lIsland Park, LLC v. CSX Transf59 F.3d 96, 108 (2d Cir. 2009). Where such state rules
trigger the ICCTA’s preemptionlause, these courts find the ICCTA and the FRSA overlap; to
avoid a conflict, courts find that Congress intended the two statutes to be comspaiedhateria

and that the ICCTA desnot preempt state rules relating to railroad safety because sastiaill
under the FRSA’s regulatory umbrella, which has “primary authority” over rail satgtgmmSee
Tyrrell, 248 F.3d at 528.

The NCA'’s regulatory regime differs from the regulatory regimes of the FRSA or other
federal environmental statutes, andadingly,the Court finds there is no conflict between the
NCA and ICCTA here. Unlike the CAA or similar statutes, the NCA does notlatathat states
craft or implement noise regulations nor does it grant state noise regulatioosctharfd effect
of federal law, and unlike the FRSA, which explicitly makes room for stdés in the federal
regulatory framework, the NCA’s preemption provision merely says thateecatatotadopt or
enforce noise emission standards relating to rail carriers unlestatbestandards are identical to

federal regulations promulgated under the NCA. 42 U.S.C. 8§ 4916(c)(1). In short, the NCA’s

®In so finding, these courts had the benefit of amici briefs filed by thed)Bitates and the STBTiyrell,

both of which took the position that the ICCTA and FRSA overlapped and needed tdibgeramateria
Tyrrell, 248 F.3d at 521see also Washington Cty., low@84 F.3d at 560. In support of its position in
Tyrrell, the STB leaned on a rulemaking plan it drafted with the Be&eilroad Authority (tasked with
implementing the FRSA) which laid out the dep between the ICCTA and FRSA and how the agencies
harmonized that overlafee SIPS Rulemakin®B Fed. Reg. 7222B2226;Tyrrell, 248 F.3d at 523. Here,
the parties do not offerand the Court has not foureany similar materials with respect to the IGECT
and NCA.
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preemption provision isot “an affirmative grant of power to the states to regulate rail carriers.”
Nottke 318 F. Supp. 3d at 1041.

The relevant rulemaking history by the Environmental Protection Agency (“EPARgfu
supports the conclusion that the NCA does not confer regulatory authority to the statds her
exempting inert retarders from regulation, the EPA explained thextt tietarders generally create
lower noise levels and much less frequent squeals than the other types efs¢tiaadl are covered
by regulation]. Consequently, EPA is not proposing a specific noise source standardtfor ine
retarders.” 44 Fed. Reg. 22960, 22964 (Apr. 17, 1979). In other words, the EPA did not view inert
retarders as a problem worth regulatifgingsmight be differentf the EPA purposefully left to
states the task of filling the regulatory gap, but if that were the dasEPA likely would have
said soSee e.g., S. Pac. Transp. Co. v. Pub. Util. Coméh¥.3d 807, 812 n.4 (9th Cir. 1993)
(citing EPA rulemaking history that explicitly left regulation of train whistles to stadelacal
authorities “who are better able to evaludie particular local circumstances . . . and the requisite
safety considerations involved”).

The Seventh Circuit instructs that “[w]hen addressing the interactions of fetkexgks,
courts are not supposed to go tmatking for trouble.” Lewis v. Epic $s. Corp, 823 F.3d 1147,

1158 (7th Cir. 2016). Weglarz asks the Court to do just that by essentially urging it to find the
NCA bestows federal weight on state rules relating to noise emissions. But rgther the
NCA'’s statutory language nor its relevant regulations evidence an intent etdirasgulation of

inert retarders into the NCA regulatory regime. So, at least under the diaoges here, there is

6 The NCA’s preemption provision does permit a state to establish andesitfomwn noise emissions
standards buinlyif the EPA first “determines such standard . . . is necessitated by special local@munditi
and is not in conflict with regulations promulgated urithés sectiot 42 U.S.C. § 4916(c)(2)Veglarz
makes no argument regarding if and how § 4916(c)(2) applies here.

10
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no conflict nor overlap between the NCA and the ICCTA. Accordingly, the Court now turns to
whether the ICCTA preempts Weglarz's complaint before the PCB.
B. ICCTA Preemption
“I'n determining preemptiome look to Congress’s intent in enacting the federal statute at
issue.” Chicago Transit Auth.647 F.3d at 678. A court discerns Congress’s intent from the
statute’s text, the statutory framework, and the “reasoned understanding of the waghn whi
Congress intended the statute and its surrounding regulatory scheme to affect,lneisassers,
and the law.”Union Pac. R. Co. v. Chicago Transit AytNo. 072CV-229, 2009 WL 448897, at
*4 (N.D. lll. Feb. 23, 2009) (citing/ledtronic, Inc. v. Lohr518 U.S. 470, 485, 116 S. Ct. 2240,
225051 (1996)). Where, as here, the statute contains an express preemption provision, the plain
wording of the clause “contains the best evidence of Congress’s preemptive @&XfTransp.,
Inc. v. Easterwoodb07 U.S. 658, 664, 113 S. Ct. 1732, 1737 (1993).
Again, 810501(b) provides the ICCTA’s express preemption provision and states:
(b) The jurisdiction of the [STB] over—
(1) transportation by rail carriers, and the remedies provided in this part with
respect to rates, classifications, rules (including car service, interchange
and other operating rules), practices, routes, services, and facilities of such
carriers; and
(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, even if the tracks are located, or intended ttotated, entirely
in one State,
is exclusive. Except as otherwise provided in this part, the remedies provided under
this part with respect to regulation of rail transportation are exclusive andgiree
the remedies provided under Federal or State law.

49 U.S.C. § 10501(b). Congress defined “transportation” more broadly than the term’s ordinary

meaning; under the ICCTA, “transportation includes . . . a locomotive, car, vehicle,, vessel

11
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warehouse, wharf, pier, dock, yard, property, facility, instrumentality, or equipment ofrahy ki

related to the movement of passengers or property, or both, by rail . . ..” 49 U.S.C. 8 10102(9)(A).
Courts have characterized § 10501(b)’'s preemptive scope as “broad and sweeping.”

Chicago Transit Auth.647 F.3d at 678 (catting caseskee also City of Auburn v. U.S. Gov't

154 F.3d 1023, 1030 (9th Cir. 1998) (rejecting argument that 8 10501(b) preempts only economic

regulation of railroads and noting case law supported “a broad reading of Congressjstipree

intent, nota narrow one”)CSX Transportation, Inc. v. Georgia Pub. Serv. Com8dd F. Supp.

1573, 1581 (N.D. Ga. 1996) (“It is difficult to imagine a broader statement of Congress’santent

preempt state regulatory authority over railroad operations.”) This broadgesadilso supported

by the “history and sequence of legislation in the area of railroad ‘transportatvbich reveals

Congress’s “considered policy” of deregulation and consolidation of remaining regulatory

authority into federal hand<Chicago Transit Auth, 2009 WL 448897, at *6 (concluding

“Congress’s actions were anything but cavalier”). However, it is alsesetled that although

ICCTA’s preemption language is unquestionably broad, “it does not encompass everything

touching on railroasl” Delaware v. Surface Transp. BB59 F.3d 16, 18 (D.C. Cir. 2017)

(collecting casesNotably, “the ICCTA does not [necessarily] usurp the right of state and local

entities to impose appropriate public health and safety regulation on interdtaselsd’ King

Cty., Wa—Petition for Declaratory OrderSTB Finance Docket No. 32974, 1996 WL 545598, at

*3 (S.T.B. Sept. 25, 1996%ee also Green Mountain R.R. Corp. v. Vermdad F.3d 638, 643

(2d Cir. 2005) (analyzing 8§ 10501(b) and generally noting that “direct environmental regulations

enacted for the protection of the public health and safety, and other generally apptioable

discriminatory regulations and permit requirements would seem to withstand pozgjnpt

12
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Against this backdrophe Seventh Circuit haglopteda twotiered analysis offered by the
STB to determine whether a state law or regulation is preempted by § 105GE(tgrally
speaking, “there are two manners in which state or local actions could be preerhipted: (
categorical, oper se preemption, and (2) eapplied preemption.Wedemeyer850 F.3d at 894.
“Categorical preemption occurs when a state or local action is preemptedfaseitiespite its
context or rationale.Chicago Transit Auth.647 F.3d at 679. The STB has explainwat ttwo
broad categories of state and local actionsdategorically preempted regardless of the context
or rationale for the action”:

The first is any form of state or local permitting or preclearance that, by it patur

could be used to deny a railroad the ability to conduct some part of its operations

or to proceed with activities that the Board has authorized . . .

Second, there can be no state or local regulation of matters directly regulated by the

Board—such as the construction, operation, abdndonment of rail lines¢e49

U.S.C. [88] 1090410907); railroad mergers, line acquisitions, and other forms of

consolidationgee49 U.S.C. [88] 11321.1328); and railroad rates and serveeg(

49 U.S.C. [88] 10501(b), 10701-10747, 1101-11124) . . ..
CSX Transp., InePetition for Declaratory Order2005 WL 1024490, at *3 (citations to
supporting cases omitted). State and local laws that fall within one of dteg@iies “are per
se unreasonable interference with interstate commerce. For such cases, once the gvarties h
presented enough evidence to determine that an action falls within one of thgseiest@o
further factual inquiry is neededd. at *3. “If an action is not categorically preempted, it may be
preempted ‘as applied’ based on the degree of interference that the particahaena@son railroad
transportation-this occurs when the facts show that the action would have the effect of preventing

or unreasonably interfering with railroad transportati@hicago Transit Auth.647 F.3d at 679

(quotations omitted).

13
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Here, ICCTA preemptiodepend®n the effect PCB enforcement of lllinois noise emission
standards would have on BRC'’s use of inert retarders. It is undisiateBRC’suse of inert
retarders in its clearing yard constitsteransportation by rail carrier” agefined by the ICCTA
becausehe inert retarders qualify as “equipment . . . related to the movement of . . typraper
by rail.”” But this does not end the preemption inquiry. The real question is whether the PCB
enforcement of the IEPA and its relevant regulations amounts to the kind otttatdlze ICCTA
was intended to preempt.

1. Categorical Preemption

In applying the STB’s framework to the instant case, the Court cannot say that PCB
enforcement of Illinois’ noise emissions rules here is categorically ptedmin short, the state
action here is enforcement of generally applicable rules enacted undes’liiolice powers to
protect pubc health and safety; these rules regulate noise emissions, not rail transportatio
Further, the state action here does not fall into eitleersecategory described by the STB.
Accordingly, an “as applied” analysis is more appropriate.

Again, the relevant portions of the IEPA weaxeacted under the state’s gengalice
powers to protect public health and saf@ge415 ILCS 5/23. The IEPA prohibits any “person”
(which includes entities like BRC) from emitting beyond its property boundaries “arg thaits
unreasonably interferes with the enjoyment of life or with lawful business or pétias ILCS
5/24. A person violates this provision when it emits beyond its boundaries noise in excessof cert
thresholds set by the PCB through regulabomoise deemetb unreasonably interfere with the

life of others See415 ILCS 5/2535 Ill. Adm. Code § 900.1035 Ill. Adm. Code 8§88 901.101

" The parties also do not dispute that BRC qualifies aaibcarriet under the ICCTA. $eeECF No. 67
atf1)
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901.1028 To address noise violations, a private party like Weglarz can initiate a complairg bef
the PCB,see Ratv. LTD Commaodities823 N.E.2d 636, 644 (lll. App. 2d Dist. 2005), and after
the PCB determines a violation has been committed, it can issue an order providing certai
remedies, including “a direction to cease and desist from [noise] violationsinjuactive relief)
and civil fines. 415 ILCS 5/33(b3ee alsat15 ILCS 5/42 (providing what fines may be imposed).
Again, the relevant provisions of the IEPA and its regulatiemsd by extension,
Weglarz’s complaint before the PERIo notfall within either category of state regulation found
to be preempteper se They do not impose any type of “permitting or preclearance” requirement
i.e., requiring that BRC acquireapermit or type of approvadeforeconducting its businegsr
for that matter any permit or approval to continue its business), and they also do ntinedtezs
directly regulated by the Board” (i.e., construction, operation, and abandonment afiasjl li
railroad mergers, line acquisitions, and consolidation, or railroad rates aie5€&SX Transp.,
Inc—Petition for Declaratory Order 2005 WL 1024490, at *3. Instead, these generally
applicable rules are intended to regulate the noise BRC emits beyond the boundanespéity.
Tellingly, only when the IEPA and its regulatiorsgeappliedto BRG—i.e., throughthe specific
allegations inWeglarz's complaint—€oes itbecomeclear that they could affect BRC’s use of inert

retardersSee also Chicago Transit Autl®47 F.3d at 6780 (using “as appliedanalysis after

8 Regarding the second type of violation, the kind that unreasonably interférebeMives of othersthe
PCB makes a determination aftealiag evidence and considering certain specificatiymerated factors
listed in the IEPASee415 ILCS 5/33(c)see also RqtiB23 N.E.2d at 6445. Weglarz alleges both types
of violations in its complaint before the PCB. Notably, the parties makegnmant that these two types
of violations should be analyzed separately. The Court sees some similarigghehg second type of
violation and permitting or preclearance actions recognized to be pexbpeptse namely the level of
discretion the statedls to determine a violatio8ee e.g., Green Mountain R. R. Corp. v. Verptint F.3d
638, 643 (2d Cir. 2005BRC does not make this argument, so the Court does not consider it fBgber.
Doherty v. City of Chj.75 F.3d 318, 324 (7th Cir. 1996).
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noting that the condemnation at issue “is not a rule of general applicability becausestatce
necessarily varies with the facts of the case and the specific property subjextdamnpation”).

In arguing for summary judgment, BRC daes use the STB framework described above
butargues that it is “neither necessary nor appropriate” to resort“@sapplied analysis. $ee
Pl.’s Memo. in Support of Summary Judgment-8 ECF No. 58see alsdl.’s Opp. to Summary
Judgment at 213, ECF No. 64.) Instead, BR&ntends that arstate actiothat“may reasonably
be said to have the effect of ‘managing’ or ‘governing’ rail transportation” is expeampted
under § 10501 (b)SeeECF No. 58t 38.) BRC argueshat,because PCB enforcement of Illinois
noise emission standards would necessarily affectiitentuse of inert retarderthis constitutes
“managing or governing rail transportation” and, thus, the action is preemipitgd. (

In making its argument, BRCuqgtesa portion of an oftrepeated interpretation of 8
10501(b):“The ICCTA preempts all state laws that may reasonably be said to have the effect of
managing or governing rail transportatiovhile permitting the continued application of laws
having a moe remote or incidental effect on rail transportatibibelaware 859 F.3d at 18
(emphasis adde§ee also Wichita Terminal Ass’n, B.N.S.F. R. Co. & Union Pac. R-xadition
for Declaratory Ordey STB Finance Docket No. 35765, 2015 WL 3875937, at *4 (S.T.B. June
22, 2015) (fS]tate or local actions that have the effect of managing or governing, and not merely
incidentally affecting, rail transportation, are expressly or categoricalgngpted under §

10501(b).); Fla. E. Coast Ry. Co. v. City of W. Pamach 266 F.3d 1324, 1331 (11th Cir. 2001)

%1In afew passing sentences, BRC seems to suggest that PCB actios &lscedategorically preempted
because it fits into the second categorpef secategory, i.e., PCB action overlaps with matters directly
regulated by the STBSgePl.’'s Resp. at 4ECF No. 64;see alsdECF No. 58 at 10.) To the extent BRC
argues this point, the Court does not read the case law to supg@®&XitTransp., Ine-Petition for
Declaratory Order 2005 WL 1024490, at *3. More importantly though, the argument is perfungtand
underdevelopedUnited States v. Berkowjt®27 F.2d 1376, 1384 (7th Cir. 1991) (“[P]erfunctory and
underdeveloped arguments, and arguments that are unsupported by pertinent authwoaiyedr. . . .”).
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(first formulating statement bysing dictionary definition of “regulation”). BRC leaves out a
crucial portion of the rule statement: 8§ 10501(b) was not intended to preempt sbate ‘@etving

a more remote or incidental effect on rail transportation.” As explained ghev&ate actiondre
regulates the noise BRC emits beyond its property; any effect the state actionhHeasqngment
BRC uses to move property by rail.e., any effect on rail transportatiens incidental to the
regulation of noise, at least when looking at the state action on itgfasas consistent with the
view that the ICCTA was not intended to preemlpstate exercise of traditional police powers
including “[generallyapplicable] direct environmental regulations enacted for the protection of the
public heah and safety GreenMountainR. R. Corp. v. Vermon#04 F.3d 638, 643 (2d Cir.
2005);see also Jacksp®00 F.3d at 253Ass’n of Am. Railroad$22 F.3d at 1097-98.

As discussed below, the IEPA and its regulatiomsld still amount to‘regulation ofrail
transportation’and be preempted, but not threir face.If it were to accept BRC’s argument, the
Court does not understand the point of the STB and other courts, including the Seventh Circuit,
articulating an asapplied” test at allAs the Seventh Circuit explained: “[w]hen considering a
standard regulatierrwhich is normally a rule of general applicabiiysing the Board’s
framework for both a categorical analysis and an ‘as applied’ analysis makestsensgulation
may be categorically preempted on its face, or based on the specific facts of tharasbet
preempted ‘as applied’ due to its effect on railroad transportation.” 647 F.3d dhé&&d, in
Chicago Transit Auth.the Seventh Circuit concluded that the condemnation proceeding at issue
wasa “regulation” and that the railroad property at issue fell within the purvieWweofGCTA but
still proceeded to conduct an “as applied” analyisisin its briefing, BRC has cited decisions
outside this circuit that appedo have found state actichrsncluding nuisance actiors

categorically preempted, but the Court need not discuss eachSee&(dF No. 58 at %.) In
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essence, these cases do not address enforcement of geapgiidigble noise emission standards
like those enacted under the IEPA, nor do these cases seattutdly adhere to the twstep
preemption analysis adopted by the Seventh Circuit. For these reasons, the Courxiceadttpr
an “as applied” analysis.

2. “As Applied” Preemption

Under an “as applied” analysis, the relevant question is whether enforcemeimods’ IlI
noise emission standards “prevents or unreasonably interferes with railroad teditspbdr
Chicago Transit Auth.647 F.3d at 680At the outset, the Court notasack ofrelevantcase law
to help guiddts analysis herebut generally,courts view the “as applied” test adactintensive
inquiry. See Chicago Transit Autt2009 WL 448897, at *8 (noting “as applied” test is “more fact
intensive”);Jackson500 F.3d at 253 (“This is a fattensive inquiry.”);Tubbs v. Surface Transp.
Bd, 812 F.3d 1141, 1144 (8th Cir. 2015) (“The [STB’s] unreasonaibtdenor-interferencdest
is fact intensive.”)And quite candidly, BRC admits that “an as applied analysis often does not
lend itself to summary judgment.” (ECF No. 64 at1Pl) That proves to be the case hénere
are questions of fact that preclude summary judgment in either party’s favor.

The Court begins with BRC’s motion.sAhe plaintiff, BRC has the ultimate burden of
proof to show that PCB action would prevent or unreasonably interfere with its opsrage
Washington Cty., lowa384 F.3d at 561 (placing burden of proof on railroad where railroad
brought action seeking declaration that county’s action was preempted by § 105¥KBIs0
City of Lincoln v. Surface Transp. Bd14 F.3d 858, 862 (8th Cir. 2005) (noting that allocation
of burden of proof iWashngton Cty., lowavas proper because railroad brought the actilamn
v. Kan. City S. Ry.635 F.3d 796, 802 (5th Cir. 2011) (noting “[tlhe party asserting federal

preemption has the burden of persuasion” where railroad asserted 8 10501(b) preemption as
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defense to plaintiff's negligence claims). Essentially, BRC presents tloeedsto show that the
state action here would unreasonably interfere with its operations: (1) tleeneoaviable
alternatives for car securement if BRC was forced to changerient use of inert retarders; (2)
BRC does not have adequate funding to implement “any alternative method of car securement”
place of its current inert retarders; and (3) enforcement of lllinois noissiems standards would
force BRC to adopt “non-standard operating procedures.”

As to BRC's first pointthefactual record, as it stands, cannot suppammary judgment.
Surprisingly,although both parties ¢la to have investigated alternatives for inert retarders that
would reducenoise emissionsigther party offers evidendbat attempts tdefinitively showwhat
it would take for BRC to conduct its operations while complying with lIllinois noise amiss
standardsBRC contends it has conducted an investigatibalternatives to its current use of
double inert retarders (including unspecified European deviogsaulic” retarders, and a sound
wall), and that BRC has determindtkese alternativgeare not feasible or would be ineffective.
(ECF No. 67 at 11 281.) Weglarz disputes these facts in varying waigs), (but even accepting
BRC's proffered evidence at face value, it does not address one of Weglarz's prdiposatives.

Weglarz proposes that BRC could reduce its noise emissions by removing the second set
of inert retarders it installed between 2013 and 2015. (ECF No. 65 at\Weglarz offers facts
showingthat, beginning in spring 2019, BRC actually began removing the second set of inert
retarders on the tracks in the East Classification Yaréksodegan raising the grade of end tracks
in the East Classification Yard, which is intended to increase resistance carsaioving along
the tracks that wilrender thesecond set of retarders unnecessddy.at 11 32, 37.) For both
projects, BRC had to take a number of tracks out of service, and when BRC employess itestif

May 2019, they testified that the grading projbeat not impacted the operational capacity of
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BRC'’s clearing yard.ld. at 1 32, 389.) Further, accordingo BRC personnelremoving the
second set of inert retarders will likely reduce noise emitted from BR€&asiieg yard, and BRC
is undertaking a similar project in 2020 of raising the grade of end tracks and remowiogd se
set of inert retarders in BRC’s West Clagsfion Yard. [d. at 36, 41.)

To the extenBRC argueghat none of these facts matter because there are no facts showing
whether removing the second set of retarders will ensure BRC complieslhmitins Inoise
emission regulations, this does not support summary judgment in favor of BRC because, again,
BRC ultimately bears the burden of proof hefdoreover there is evidence in the record that
WeglarZzfirst began receiving complaints of noise in the Spring of 2014, which prompted Weglarz
to hirea noise expertthe expert conducted an investigation and issued a report concluding that
BRC was violating lllinois noise regulations aatributedthe source of the violatioto BRC’s
use ofinert retarders.Ig. at 120.)!° Based on these facts, a trier of fact could reasonably infer that
BRC was not violating lllinois noise emission standards until it installed the seeboélisert
retarders. Accordinglygn this record, the Court cannot grant summary judgment in favor of BRC
based on a lack of viable alternatives to BR@e of double inert retarders.

Regarding BRC'’s ability to fundmplementing analternative method, BRC offers
employee testimony showing that BRC does not “have substantial spare cash on hand6.(ECF N

67 at 1 32.) BRC employees explain that BRC is owned by six railroads who account for 91 percent

10 The report was drafted by William Bowllmf Bowlby & Associates and was attached to Weglarz's PCB
Complaint, which in turn, was attached to BRC’s ComplaBge(general§ex. C, Bowlby & Associates
Report, Ex. B, PCB Compl., ECF No. 1n)its response to Weglarz’s LR 56.1 Statement of Fad&_ B
admits that the noise expert reached the conclusion that BRC dithatapplicable noise regulatiomst
“denies [the statement] that the noise is excessive as a legal conclusion.”lBRCduplained it “has no
opinion at this time on whether thosenclusions are correct or whether [the noise expert] used an
appropriate methodology to reach them.” (ECF No. 65 at)T@sdenial does not comport with LR 56.1,

so the Court accepts as true for the purposes of deciding the instant niwtdBRC volated applicable
noise regulationsSee Curtis v. Costco Wholesale Cog07 F.3d 215, 2189 (7th Cir. 2015)see also
Trumbull v. SCI lllinois Servs., In&G75 F. App’x 683, 685 (7th Cir. 2014).
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of BRC’s business and that BRC sets its rates to break even, not make dg)dEven accepting
these facts as true, BRC admits that, in 2019, lllinois allocated $98 million to thgevof
Bedford Park for noise abatement at BRC’s clearing yard and that those funds atdeataila
BRC for noise abatement. (ECF No. 65 at 146§ Furtler, BRC also admitshat it has already
begun work on projects relating to grading and removal of the double inert retddiexts{{ 32,

37.) Moreover, BRC admithat, in 2019, lllinois allocated $98 million to the Village of Bedford
Park for noise atement at BRC’s clearing yard and that those funds are available to BRC for
noise abatementd; at 1 4647.) Based on this record, material factual disputes exist as to BRC’s
actual ability to fund noise abatement projects to comply with lllinois noise emistadards.
Further,to the extent BRC argues that it lacks the funding to pay anyficigd the PCB could
impose—er thatsuchfines would unreasonalyl interferewith BRC’s operationgegardless of
BRC'’s ability to pay—neither the record nor relevant case tawnpel this conclusior{See id),

see also Jackson 500 F.3d at 255 (reversing decision that potential fine of $50,000 per day
constituted unreasonable burden on railroad based on absence of evidence ordr&hoeaing

that a fine would, in fact, be burdensoméerson v. Kansas City S. Ry. (803 F.3d 1126,
1134 (10th Cir. 2007}ffinding that while “some potential remedies” could be preempted, the
record did not show proposed remedies would have the effect of preventing or unreasonably
interfering with railroad transportation).

Finally, BRC argies that complying with lllinois noise emission standards would
necessarily force BRC to resort to “nstandard procedures” in operating its clearing ya&de(
ECF No. 64 at 1113; see alscPl.’s Reply at 56, ECF No. 75.)The Court need not linger long
here. BRC’s argument restolely onthe Seventh Circuit'decisionin Chicago Transit Autbrity,

647 F.3d at 681. Ithat casethe Seventh Circuit found § 10501(b) preempted the CTA’s attempt
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to condemn part of a right of way it had long leased from a rajlrdaal CTA initiated
condemnation proceedings so it coalstain a perpetual easement on the right of (iestead of
paying increased rent to the railroald). at 67677. Using an “as applied” analysis, the Seventh
Circuit found the action would prevent or unreasonablgriete with rail transportatiorid. at
680-81.Part of its reasoninig so concludingvas that the railroad was forced to use “stemdard
procedures” to maintain the right of wagl. Becausehe CTA ran tracks on the leased portion of
the right of way only a few feet beside the railroad’s tracks that also ran on thefrighy, the
railroad hado modify its regular procedures to inspect and maintain its right of aifere,
without providing detail BRC argueshe same conclusion must be drawn bee®CB action
would alsoforce it to usenonstandard procedures in its clearing yard in lieu of its double inert
retardersThis is unpersuasivédt was the potentighbermanent loss dherailroad’s right of way
that did most of the heavy lifting i@hicago Transit Autbrity, and so the Court doubts that the
specter of modifyingertain unspecifiedracticess enough, on its own, to constitute unreasonable
interferenceat least in the absence of otkapport for this argument. Moreover, it is unclear from
the record whether BRC wouklyenhave to resort ténon-standard procedurésow that the
projects described above are underway (and may be complete).

Likewise,summary in favor of Weglarz is also inapprapel Specifically regarding viable
alternatives to the double inert retard&keglarzsuggestswo options (1) removing the second
set of inert retarders, as discussed above, and (2) replacing the currentyg@imegrt retarders
with “hydraulic-activated inert retarders,” which spend less time clamped onto rail cars’ wheels
(and by inference, produce noise for shorter periods of time than -$paced inert retarders).
(Id. at 1 3681, 42-45.) However, as BRC points out, Weglarz offers no factsispdlat either

of its proposed alternatives would ensure compliance with lllinois noiseiensistandardsSge
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id.) So, even assumingrguendoimplementing these alternatives pose no burden to BRC, the
Court still has to draw an inference that theseraatives would bring BRC in compliance with
the applicable noise regulations, but the Court cannot draw this inference at suodgargrjt.
More importantly though, as the parties’ briefs make clear, whether replacing BB@jle inert
retarders ultimaly “prevents or unreasonably interferes” wBIRC’s operations is a broad
guestiorthat requires weighing issues of effective alternatives, financiabfiigs and impact on
daily operations. At summary judgment, it is improper for the Court to weigh all this esidedc
render a conclusion; that is a job for the trier of f@&hbbs 755 F.3d at 536Accordingly, the
Court finds factual issues preclude summary judgment on the issue of § 10501(b) preemption and
denies the crossotions for summary judgment as to Count |.

Il. Commerce Clause

Next, the Court turns to Weglarz’'s motion for summary judgment on BRC’'s Commerce
Clause claim.Again, in Count Il of BRC’s complaint, BRC asks the Court to enjoin PCB
enforcement of lllinois noise emission standards and declare that enfotceowdd violate the
U.S. Constitution’s Commerce Clause because it would impermissibly burden aieterst
commerce.

The Commerce Clause grants Congress the power to “regulate Commerce . . . among the
several States.” U.S. Const. art. |, 8 8, cl. 3. This provision provides “not only anasiffgm
authorization for Congress to regulate interstate commerce, dmutesponding restraint on the
power of state and local governments to regulate that comm&egan v. City of Hammond,
Indiana 934 F.3d 700, 702 (7th Cir. 2019). “This restraint is referred to as the dormant commerce
clause, and it precludes statesl anunicipalities from erecting obstacles to interstate commerce

even where Congress has not regulatied But importantly, the dormant commerce clause “does
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not apply tceverystate and local law that affects interstate commeRaK Pet Shop, Inc. City
of Chicagg 872 F.3d 495, 501 (7th Cir. 2017T.he fact that a state or municipal law affects
interstate commerce in some way is by itself insufficient to render the law suspect under the
commerce clause, as almost any local regulation is boundi¢b tgoon interstate commerce.”
Regan 934 F.3d at 702 (citindlat’l Paint & Coatings Ass’n v. City of Chicagd5 F.3d 1124,
1130 (7th Cir. 1995)). Rather, “Dormant Commerce Clause doctrine applies only to laws that
discriminateagainst interstate commeragther expressly or in factPark Pet Shop, Inc872
F.3d at 501.

State and local laws flainto one of three categories, “depending on the degree to which
they affect interstate commerce: (1) laws that expressly discriminate agairsateteommerce;
(2) laws that, although neutral on their face, bear more heavily on interstate thaohocedrce;
and (3) laws that may have a mild effect on interstate commerce but in pdactiog give local
firms any competitive advantage over firms located elsewhBRegan 934 F.3d at 702. A law
falling into the first category i§presumed to be almioger seunconstitutional.’ld. at 703.A law
falling into the second category is analyzed according to its effect; “if thecinga interstate
commerce in comparison to local commerce] is so strong that the law effeciperhtes as an
embargo on intstate commerce,” it is subjected to the same scrutiny as the first catelgory.

A law that fallsinto the third category+e., a law that “regulates ewérandedly and only
incidentally burdens interstate commereaghay be“examined under the balancing test set forth
in Pike v. Bruce Church, Inc397 U.S. 137142, 90 S. Ct. 844, 847 (1970), to determine whether
it is animated by a legitimate public purpose and, if so, whether the burden the law imposes on
interstate commeecis excessive in relation to that intere&€gan 934 F.3d at 703As a general

matter,Pikes balancing test requires weighing eviderigaude v. Heath538 F.3d 608, 612 (7th
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Cir. 2008). However, the Seventh Circuit has made clear Rila¢ I's not the default standard of
review for any state or local law that affects interstate commePeek’ Pet Shop, Inc872 F.3d

at 502. Rather,Pike balancing is triggerednly when the challenged ladiscriminatesagainst
interstate commerce in practical apption.” Id. 502. In this context law is discriminatory only

if thereis evidence that the law gives “local firms [a] competitive advantage over those located
elsewhere” (i.e., those located out of sta@axk Pet Shop, Inc872 F.3d at 5084. Absentsuch
evidencePikeis not applicable, anldws in the third category are subjeciy to a rationabasis
standard of reviewid. (applying rationabasis review where plaintiffs did not plausibly allege
that Chicago “puppy mill” ordinance favored lllinois breeders oveiodstate breeders$ee also
Regan 934 F.3d at 7085 (applying rationabasis review where plaintiffs failed to show that local
ordinance favored in-state landlords over ofistate landlords).

Here, theparties agree thapplicaton of the IEPA and its regulations fall into the third
category but disagree whether the Court must conduétikliedalancing testSeeECF No. 56 at
19-20; see alsoECF No. 64 at 134.) Basedon Park Pet Shop, Incand Regan the Court
concludes it does not. Although BRC offers evidence showing BRC's role in the national ralil
network, éee e.g.ECF No. 67 at 11-80), the Court is not aware of any evidence in the record
showing that the IEPA, its regulations, or PCB enforcement of the two somehow att&egtiow
some type of advantage on local business or railroads at the expensefeftatd businesses or
railroads.

Accordingly, the Court applies a ratiodzsis standard of review. Under ratichakis
review,a state law or regation “comes to court bearing a strong presumption of validity, and the
challenger must negative every conceivable basis which might suppdrdigtha Petroleum

Marketers & Convenience Store Ass’n v. Go®B8 F.3d 318, 322 (7th Cir. 2015). “This is a
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heavy legal lift for the challengerdd. To uphold a law under rationbhsis review, a court “need
only find a reasonably conceivable state of facts that could provide a ratiorsdlfbashe law.
Id. Applying this standard, the Court finds that the IEPA, its regulations, and the attendant PCB
enforcement action withstand BRC’s dormant commerce clause challenge. ingnaatoise
controls, the lllinois General Assembly sought to protect the public’s general hehltlekbeing
and the quality ofthe environment. 415 ILCS 5/23. These are “unquestionably legitimate
governmental interests” and it is rational that the noise emission standabtistestzby the IEPA
and its regulations and enforced by the PCB will serve these int8est$ark PeShop, Inc.
872 F.3d at 504 (rejecting dormant commerce clause claim where ordinance survorel rati
basis review)see also Rega®34 F.3d at 705 (affirming grant of summary judgment on dormant
commerce clause claim after finding local ordinance “gasitvive[d] deferential [rationd)asis]
review”). The Court grants Weglarz's motion for summary judgment as to BRC’'s commerce
clause claim.
1. Daubert Motion

Finally, the Court addresses BRM=ubertmotion to strike Weglarz's expewitness,
Ralph Lee MeadowsBroadly speaking, Meadows offers opinions relating to the feasibility of
BRC adopting andmplementingalternatives tats current use of double inert retarders in its
clearing yard, particularly Weglarzigoposed alternatives ¢f) removing the second set of inert
retarders and@2) replacing the double inert retarders with “hydraalitivated” inert retarders.
BRC seeks to bar Meadows in totality, arguing thashanqualified to offer his opinions,ahhis
opinions are unreliable, and that his opinions are irrelevant.

The admissibility of expert witness testimony is governed by Federal Rule ohEgidé2

and the Supreme Court’s opinionaubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579,
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113 S. Ct. 2786 (1993 opalratnam v. HewletPackard Co,.877 F.3d 771, 778 (7th Cir. 2017)
(quotingKrik v. Exxon Mobil Corp.870 F.3d 669, 673 (7th Cir. 2017)). Rule &l Daubert
require“the district court to act as an evidentiary gatekeepeuremgsthat an expert’s testimony
rests on a reliable foundation and is relevant to the task at h&nkl,”870 F.3d at 674This
gatekeeper function is important, in part, because “[e]xpert evidence can be botfulpanct
quite misleading because of thdficulty in evaluating it.” Daubert 509 U.S. at 595. This is
especially true in the context of a jury trial where a jury could be misled by an expeiis
unqualified or who offers unreliable or irrelevant opinions. However, in the contexberfich
trial, “the court’s gatekeeping role is necessarily different” becausedie plays the role of the
gatekeeper and the fact findér.re Salem465 F.3d 767, 777 (7th Cir. 2006). Accordingly, the
need to decide issues of admissibility prior to heathgy expert testimony is lessendd.;
Metavante Corp. v. Emigrant Sav. Ba@d9 F.3d 748, 760 (7th Cir. 2010) (reaffirming past
holding that, in a bench trial, a court need not rule on admissibility of expert testimony before s
evidence is presented)o be clear, this is not to say that the Court can consider opinions that do
not meet thdaubertstandard; Rule 702 determinations must be made at someldolifit]he
point is only that the court can hear the evidence and make its reliability deteoms during,
rather than in advance of, trialri re Salem465 F.3d at 777.

This matter is headed for a bench trial. The Court points this out because BR® ks
Meadows entirely, which based on the Court’s review of the parties’ briefstanbeat exhibits,
is clearly not appropriate. Whilsomeof Meadows’ opinions may prove to be unreliable or
ultimately irrelevant, it is clear that other opinions meet the bar of admissibilityugedthe
parties’ briefing does noadequatelyparse Meadowsopinions for specific ruling, the Court

declines at this time to provide specific contours of what portions of Meadowshaestiis
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admissible. Accordingly, the Court denies without prejudice BRC’s motion to strikddvWsaas
an expert witness.

CONCLUSION

For the foregoing reasons, the Court deRiesntiff’'s motionfor summary judgment [57]
and deniedlaintiff’'s Daubertmotion to strike Meadows as an expert witness [52]. The Court

denies in part and grants in pBetfendantsmotion for summary judgment [53].

SO ORDERED. ENTERED: November24, 2020

HON. JORGE ALONSO
United States District Judge
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