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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARLES B., JR

Plaintiff,
Case No. 19 C 1980
V.
Magistrate Judge Sunil R. Harjani
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Charles B., Jt seeks judicial review of the final decision of the
Commissioner of Social Security findifgm ineligible for Disability Insurance Benefits
(“DIB”) and Supplemental Security Income (“SSit)der the Social Security Aptior to
April 9, 2013. Charlesasks the Court to reverse and remand the ALJ’s decision, and the
Commissioner moves for its affirmancor the following reason§;harles’smotion [15]
is granted in part, and the Commissioner’'s moti# {s denied. The ALJ’s decision is
reversed andthis case is remanded for further proceedings consistent with this
Memorandum Opinion and Order.

BACKGROUND

A few days after receiving shoulder surgery in February 2007, Chaelgasn
experiencing pain and swelling in his left calf and aniRe.1014-15, 1024).A venous

duplex scarshowed that Charles was suffering from acute deep vein thrombosis (DVT).

! Pursuant to Northern District of Illinois Internal Operating Proceduregr@2Court refers to
Plaintiff by hisfirst name and the first initial dferlast name or alternatively, by first name.
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Id. at 1024. Genetic testing @ouple ofmonthslater revealed a genetic mutation, and
doctors prescribed anticoagulants.at 96566. In January 2008, when Charles continued
experiencing swelling and pain in his left leg amttitional imagingconfirmed DVT,
Charles’s doctors opined that long-term anticoagulant therapy was apprdgriat&.54-

55. Doctors furthemstructed Charles to wear compression socks and elevate hiSdegs.
e.g, id. at 756, 1734. Eventually in April 2012, doctors surgically inserted a trapeze
inferior vena cavafilter. Id. at 891. At the same time Charles was suffering from
complicatonsfrom his DVT, he was also battling depressitth.at 789-90. Charleswas
hospitalized after admitting to suicidal ideation in 2M10 and again in February 2011
after attempting suicidey overdoseld. at 78485, 81516. In April 2012, a mentadtatus
examination reflected that Charles had impaired insight and judgdohexit881 To seek
relief from his genetic mutation, DVT, and depression, Charles reported to emergency
roomsand the county health department, underwent therapy, and ufiliesedription
medications, including Coumadin, Lovenox, and Cymb&lé&e, e.qgid. at 714, 751, 752,

784, 804.

Charles filed his application for disability insurance benefits in April 204®Rfor
supplemental security income in August 20&kiming he became unable to work at
age34, due to coagulopathy pulmonary embolus, lupus anticoagulant, high blood pressure,
and depression. (R. 248, 493, 549). Charles alleged that his disability began in
January2007.1d. at 492. After hearings we¥ held in June and December 2015, ALJ
Patricia Supergan issued a decision in May 2016 denying Charles’s disabilityldlaam.
24567. The Appeals Council subsequently remanded Charles’s case to the ALJ, and

another hearing was held in March 20iB.at 52-104. At that hearing, also before ALJ



Supergan, the ALJ heard testimony from Charles, a medical expert, Dr. Ashok Jilhewar,
and a vocational expert, Ronald Malié.

OnJune 212018, the ALJ issued a partially favorable decision, finding Charles
disabled as of April 9, 2013, but not before. (B-3b). The opinion followed the required
five-step evaluation process. 20 C.F.RI(8.152020 C.F.R. 816.920(a) At step one,
the ALJ found thaCharleshad not engaged in substantial gainful attisinceJanuary 23,

2007, the alleged onset datd. at17-18 At step two, the ALJ found th&tharleshad the
severe impairments dfipus anticoagulant syndrome and gene mutations associated with
increased risk of venous thrombosis, tobacco use disorder, and depressibd8. At

step three, the ALJ determined thatior to April 9, 2013,Charlesdid not have an
impairment or combination of impairments that met or medically equaled the severity of
one of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R.
88404.1520(d), 404.1525, and 404.1526, 416.920(d), 416.9251&@P4. Id. at 18-2Q

The ALJ then concluded that prior to April 9, 2013, Charégained the residual
functional capacity (“RFC”) to perfornsedentarywork as defined in 20 C.F.R.

§ 404.1567(a) and 416.967(akcept:

he could occasionally climb ramps and stairs, but never
ladders, ropes or scaffolds. He could occasionally balance
and stoop, but never kneel, crouch or crawl. He could
frequently reach in all directions including overhead with
both upper extremities; frequently handieger and feel
with both upper extremities. He can tolerate occasional
exposure to and work around extreme cold and heat,
wetness, humidity, vibration and fumes, gases, and other
pulmonary irritants. He cannot tolerate any exposure or
work around hazards such as moving machinery or
unprotected heights. He can perform work involving simple
routine tasks requiring no more than short simple

instructions and simple wotlelated decision making with
few workplace changes.



(R.20). Based on this RFC, the Aldetermined at step four tl@@harlescouldnotperform

his past relevant work aswater treatment operator or plumhldr at30-31 At step five,

the ALJ found that, prior to April 9, 2013here were jobs that exet in significant
numbers in the national economy that Charles cdiade performed Id. at 3132.
Specifically, the ALJ found that Charles could have worked as a document preparer,
addresser, or waxér. The Appeals Council denie@harles’srequest for review on
January22, 2019 leaving the ALJ’s decision as the final decision of the Commissioner.
Id. at 1-4; McHenry v. Berryhill 911 F.3d 866, 871 (7th Cir. 2018).

DISCUSSION

Under the Social Security Act, disability is defined as the “inability to engage in
any substantial gainful activity by reason of any medically determinable physical @ ment
impairment which can be expected to result in death or which has lasted ereogrebted
to last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). To
determine whether a claimant is disabled, the ALJ conducts-atBpanquiry: (1) whether
the claimant is currently unemployed; (2) whether the clairhasta severe impairment;

(3) whether the claimant’s impairment meets or equals any of the listings found in the
regulations,see20 C.F.R. 8§ 404, Subpt. P, App. 1 (2004); (4) whether the claimant is
unable to perforrhisformer occupation; and (5) whethie claimant is unable to perform

any other available work in light dfis age, education, and work experience. 20 C.F.R.

§ 404.1520(a)(4)20 C.F.R. 816.920(a);Clifford v. Apfe] 227 F.3d 863, 868 (7th

Cir. 2000). These steps are to be performed sequentially. 20 C.E(R.1%20(a)(4)

2The ALJ mistakenly listed theccupatioras “faxer,” buthe vocational expert testified to the job
of “waxer; DOT 779.687-038 (R. 101).



20C.F.R. 8416.920(a). “An affirmative answer leads either to the next step, or, o8 Steps
and 5, to a finding that the claimant is disabled. A negative answer at any point, other than
Step 3, ends the inquiry ahelads to a determination that a claimant is not disabled.”
Clifford, 227 F.3d at 868 (quotingalewskiv. Heckler 760 F.2d 160, 162 n.2 (7th

Cir. 1985)).

Judicial review of the ALJ's decision is limited to determining whether it
adequately discusses tlssiies and is based upon substantial evidence and the proper legal
criteria. See Villanos. Astrue 556 F.3d658, 562 7th Cir. 2009) Scheck v. Barnhar857
F.3d 697, 699 (7th Cir. 2004)Substantial evidence “mearsand means onh+‘such
relevant evidencas areasonablenind might accept as adequate to support a conclusion.™
Biestek v. Berryhi)l 139 S.Ct. 1148, 1154 (2019) (quotiG@gnsolidated Edison Co. v.
NLRB 305 U.S. 197, 229 (1938). In reviewing an ALJ’'s decision, the Court may not
“reweigh the evidence, resolve conflicts, decide questions of credibility, ortstd§tis]
own judgment for that of the” ALBurmester v. Berryhill920 F.3d 507, 510 (7th Cir.
2019). Although the Court reviews the ALJ's decision deferentially, thé must
nevertheless “build an accurate and logical bridge” between the evidence and hlis]
conclusions.See Steele v. Barnhar290 F.3d 936, 938, 941 (7th Cir. 2002) (internal
citation and quotations omittedee also Fisher v. Berryhilf60 Fed. Appx. 471, 476 (7th
Cir. 2019) (explaining that the “substantial evidence” standard requires thengwofdia
logical and accurate bridge between the evidence and conclusion”). Moreover, when the
ALJ’'s “decision lacks evidentiary support or is so poorly afited as to prevent

meaningful review, the case must be remandgtiéle 290 F.3d at 940.



Charlegraiseswo generalssues in support dfisrequest for reversal of the ALJ’s
decision: (1) the AL&rred in assessing Charles’s Ri@d(2) the ALJerred in assessing
Charles’s subjective allegations addressing the intensity, persistentieniing effects
of Charles’s pain and symptonfeeDoc. [15]. Within those broad arguments, Charles
hasidentified errors warranting remandSpecifically,the ALJ failed to build an accurate
and logical bridge with respect to her decision to omit a leg elevation requirement in
Charles’s RFCand the ALXommitted multiple subjective symptom analysis errsush
that the subjective symptom analysis is patently wrbrithe Court accordingly remands
the ALJ’s decision.

A. Leg Elevation

Charles argues that the ALJ failed to explain why she excludiohaional
restriction that would have permitted Charles to elevate the legs to alleviate swatingg d
the workday from her assessment of Charles’s RFC, and that that faihs&tuied a
harmful error in this case. Doc. [15] at 6-7. The Court agrees.

In crafting an individual’s RFC, an ALJ must evaluate all limitations that arise from
a medically determinable impairment and cannot ignore a line of evidence contrary to the
ruling. See Villanp556 F.3d at 563. The RFC determination should incudiscussion
describing how the evidence, both objective and subjective, supports the ultimate
conclusionBriscoeex rel.v. Barnhart 425 F.3d 345, 352 (7th Cir. 2008)Vhile an ALJ
need not discuss every piece of evidence, she must still articldateprhe minimum
level,” her analysis of the evidend#oiles v. Barnhart395 F.3d 421, 425 (7th Cir. 2005)

(internal quotation marks and citations omittesde Brindisiex rel.v. Barnhart 315 F.3d

3 Because the Court remands on these bases, the Court does not address Charlasjsiotants.
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783, 786 (7th Cir. 2003)Put another way, the ALJ “must confront the evidence that does
not support her conclusion and explain why that evidence was rejetasdbt v. Colvin
829 F.3d 799, 802 (7th Cir. 2016) (internal quotation marks and citations omitted).

In Smith v. Astruethe Seventh Circuit remanded the decision of an ALJ who
explained her decision to exclude a leg elevation requirement with a “cursory nfmme
that ‘{tjhe medical records do not support the limitations alleged by the claimant that she
is medically required to elevate her legs.” 467 F. App'x 507, at 510 (7th Cir. 2012). The
SmithCourt found that the “perfunctory nature of the ALJ’s discussion of leg&on”
failed to build the requisite logical bridge connecting the evidence to her deddsion.
While the ALJ inSmithdid cite to some medical records, the Seventh Circuit emphasized
that the ALJ “did not explaihowthe records undermined [the clant’s] testimony that
she needed to elevate her lelgl” (emphasis in original).The court furthestressed that
there was evidence in the record to support the claimant’s need for leg elemativms
the claimant’s testimongnd agency reportsecods from a hospital stay, and records from
follow-up appointments, during which tinithe edema in her leg was characterized as
either ‘moderate’ or ‘severe’’ld. at 510-11.

Following Smith courts in this Circuit have remanded the decisions of ALJs who
fail to include recoreésupported leg elevation requirements without adequately explaining
why. See, e.gRouse v. Comm'r of Soc. Sd¢o. 1:16CV-420-TLS, 2018 WL 480829, at
*5-6 (N.D. Ind. Jan. 19, 2018) (remanding where ALJ acknowledged claimant’s testimony
that she needed to elevate her feet but “did not explain why the Plaintiffs RFC did not
include a functional restriction that would allow the Plaintiff to elevate herlegdeet”);

Gonzalez v. ColvirNo. 12 CV 10262, 2014 WL 4627833, at *7 (N.D. Ill. Sept. 16, 2014)



(remanding and holding that ALJ should expressly address claimant’s alleged need to
elevate his leg and “either explain why she rejects it or discuss Hitsvirito her RFC
assessment” where numerous records showed claimant’'s knee swé&lignson v.
Colvin, No. 13 C 1654, 2014 WL 2119270, at3gN.D. Ill. May 21, 2014) (remanding
where ALJ failed to address claimant’s testimony about leg elevation and did nan expla
why she did not believe claimant’s testimongyrton v. AstrueNo. 113164, 2012 WL
2905363, at *1aL1 (C.D. Ill. July 16, 2012) (remanding where ALJ mentioned claimant’s
testimony about need to elevate the leg and then used meanirgjlegsldie language
which was unhelpful in building logical bridge).

Whereas courts in this Circuit have affirmed decisions excluding a leg elevation
requirement when such a requirement is not supported by the medical rSeerd.
Blanchard v. SaulNo. 18CV-1166, 2019 WL 3220397, at *4 (E.D. Wis. July 15, 2019)
(“Blanchard does not present any evidence, besides his own testimony, showing that he
needs to elevate his legs during the dagiwning v. AstrugNo. 10 CV 7129, 2011 WL
5042048, at *6 (N.D. Ill. Oct. 20, 2011) (“The ALJ compared [claimant’s] testimony with
the medical records and found no medical confirmation of her need to elevate her feet.”)

Here, Charles’s need for a letpvation requirement is wedupported by the
record. Charles tafied that he elevated his legs higher than his shoulders during the
relevant time period because it helped with the pain and swelling he was expgrienc
(R. 181). Charles even asked elevate his leg @vo of his administrativlearing. Id. at
112-13, 174-75Charles also testified that his hematologist constantly told him to elevate
his legs above the hedd. at 181.Consistent with that testimony, at least two of Charles’s

doctors recommended that he elevate his legs. On July 5, 2007, Cbpdeed to Dr.



Cataldo when he was experiencing swelling in his left ldgat 1734. Dr. Cataldo
prescribed Charles compression hose and recommended that Charles elevateltiis legs
On July 1, 2009, Dr. Lakhani observed swelling in Charles’s left leg extending from his
ankle to the thighld. at 1755. Dr. Lakhani accordingly instructed Charles to keep his leg
elevated when he was in bed and while sittidg.at 1757. Later that month, Charles
reported to Dr. Lakhani again, who observed that @earleg swelling had decreasédt!.
at 1753. Even so, Dr. Lakhani confirmed that Charles needed to keep his legs elevated
while sitting or lying in bedid. at1754. Charles reported to at least one doctor that he was
attempting tcelevate his legld. at 754. Moreover, Charles’s medical records show that
he consistentijhadswelling in his left lower leg throughout the relevant time per8mk,
e.g,id. at739, 752, 807, 884, 938, 941, 943, 946, 1733, 1736. Inteemecord evidence
in this case went beyond tblimant’s statements

The ALJ's mere acknowledgement of Charles’s testimony and the medical records
in this case fails to build an accurate and logical bridge for excluding a lgfiete
requirenent. The ALJ mentioned Charles’s leg elevation testimony, as well as the
aforementioned recommendations from his doctors that he elevate his legs. (R. 21, 22, 23).
Yet, beyond that, the ALJ’s decision includes no further discussion on the leg elevation
requirement. Like the ALJ iBmith the ALJ here failed to explain how any of Charles’s
medical records undermined Charles’s testimony that he needed to elevaje4tg leed.
App’x at 510. The ALJ likewise failed to explain why shiscountedhe eviagnce in the
recordthat illustrated ameed for Charles to elevate his leg.Smith the ALJ at least stated

that “[tjhe medical records do not support the limitations alleged by the claimanih¢hat s



is medically required to elevate her ledgsl.” Here,the ALJ did not even offer up that type
of conclusory explanation.

The Court is mindful that an ALJ’s decision merits a good deal of deference and
need not be perfeciee BiesteKl39 S.Ctat 1154 Even so, the Court cannot trace the
ALJ’'s reasonig in omitting a leg elevation requiremeantthis case Perhaps the ALJ
rejected the requirement because she disbelieved Charles’s testimony. Wittioart f
elaboration, the Court cannot say. Even if the ALJ rejected the leg elevation rexpirem
basel on her subjective symptom analysis, that analysis (as will be discussed furthgr below
is patently wrong and therefore cannot support the ALJ’s deciSioGruzado v. Colvin
No. 13 C 6220, 2015 WL 5093790, at *9 (N.D. Ill. Aug. 26, 2015) (affirming’&LJ
rejection of leg elevation requirement where ALJ adequately supported her adverse
credibility determination). In any event, the ALJ would still need to grapple with the
medical opinions in the record stating that Charles needed to elevate his leg.

Unfortunately, the ALJ’s weighing of medical opinions in this case does not add
clarity. In her discussion of Dr. Lakhani, the ALJ stated that she gave “some weight” to
his statements but did not address his opinion that ChHaatktoelevate his leg(R. 29).

The ALJ did not weigh Dr. Cataldo’s opinions at all. While it is true tiinaistate agency
physicians and medical experts did not opine that a leg elevation requirement was
necessary during the relevant time pergek id.at 95, 13233, 20507, 21-24, 236240,

the ALJ did not discuss those portions of the medical opinions, so the Court is left unable
to meaningfully review the ALJ's decision. For instance, the ALJ only discussed the
medical experts’ opinions regarding Listing 4.11, so the Court does not know what weight

the ALJ gave, if any, to the experts’ opinions regarding the need for leg elevation during

10



the relevant time periodd. at 2829. With respect to the state agency physicians’ physical
RFC findings, the ALJ stated only: “I have assigned some weight to the opinions of the
state agency medical consultants who opined the claimant could engage in light work with
occasional climbing of ramps and stairs, no climbing of ladders, ropes and scaffolds,
occasional kneeling, crouching, and crawling, limited overhead reaching on the right and
a limitation to avoid concentrated exposure to hazadds.at 30. The ALJ’s single
sentence that she assigned “some weight” to the state agency physicians’ opinidres, like t
ALJ’'s other medical opiniomrticulations, failsto illuminate her decision to omit a leg
elevation requirement in this caSeelLarson v. Astrug615 F.3d 744, 751 (7th Cir. 2010)
(citations omittedJALJ’ s statement that physicigopinion entitled to “some weight/as
unhelpful).

The Commissioner does not provide insight into the ALJ’s decision to omit a leg
elevation requirement, nor does the Commissioner discuss any caselaw on the subjec
Instead, the Commissioner assertat tthe ALJ did not have to include a leg elevation
requirement, and that “plaintiff has failed to show that his alleged need to elevédg
during the day was a disabling functional limitation.” Doc. [22] at 5. The Commissioner
is correct that the ALdoes not have to include a leg elevation, but that is not Charles’s
argument. Charles’s argument, base&mnith v. Astrugs that the ALJ did not sufficiently
explain why she ultimately omitted a leg elevation requirement from the RFC, given the
eviderce in the record. Doc. [15] at 6. And while the Commissioner is correct that the

claimant has the burden of supplying adequate records to show disabééyScheck v.

4 Along the same lines, the Commissioner avers generalhd without citation to caselawthat

the ALJ is not tasked with explaining why a claimant did not have greaiéations than the ALJ
found, and that the ALJ does not have to prove a negative. Doc. [22] at 4. The Goneriss
broad statement fails to respond to Charles’s specific arguments amntielpful to the Court.

11



Barnhart 357 F.3d 697, 702 (7th Cir. 200¢)tations omitted)42 U.S.C. § 423(d){%a),
Charles testified and provided a litany of medical records signalingghésiema andeed

for leg elevation. The ALJ needed to grapple with this evidence, and explain why she
rejected it.

In defense of the ALJ's RFC generally, the Commissioraes that the ALJ
recognized that multiple treating providers indicated that Charles was eapjatbrk at
leastthe sedentary level during the relevant time period. Doc. [22] Htig true that the
ALJ made that statement, although the Court can only find two such treating providers, not
“multiple.” (R. 21). The first being Dr. Lakhani. Whéime ALJ weighed Dr. Lakhani’'s
opinion, she discussed Dr. Lakhani’'s June 2fx@ing that Charleswas limited to “no
physically strenuous activity, but ambulatory and able to carry out light or sedentary work
[ ] such as office work or light house workd. at 29. Yet, Dr. Lakhani also ordered
Charles to elevate his leg on at least two occasldnat 175354, 1757 As a medical
doctor, and not a regulatooy vocational expert, who was making a determinabiased
onthe Eastern Cooperative Oncology Group, or ECOG stxe¢eidat 935,it is reasonable
(and not inconsistent) for Dr. Lakhani to opine both that Charles needed to elevate his leg
while sittingandthat he could perform office work or light house work. Dr. Lakhani and
Charles’s other treating providers were not present at Charles’s hearings andraidrnot

the vocational expert testify that an individual who needed to elevate the leg aheeen k

Additionally, the ALJ does have to “confront the evidence that does not support Hesmonand
explain why that evidence wasjected. Taylor v. Colvin 829 F.3d at 802.

12



level three times each day for one hour each time would be unable to perform the jobs that
the ALJ selected for Charldsl. at 102°

The second provider to opine that Charles had at least a sedentary capability was
an occupational therapist who was working with Charles on his shouldeisysgsty.
The occupational therapist opined in October 2007 that Charles could perform aé level
“Medium/Heavy.”Id. at 1707. But even the Alrécognizedhat the opinion was made at
the beginning of the relevant time period and was contradicted by later medicdkrecor
showing Charles’s issues with pain and swelling in the leftitegt 29. As a result, the
fact thattwo of Charles’s treating providers stated that he atdsastapable of sedentary
or light work does not explain why the ALJ declined to include a leg elevation tiestric
and it does not mean the ALJ’s unexplained decision to do so was supported by substantial
evidence.
B. Subjective Symptom Analysis

Charles argues that the ALJ erred in finding that his complaints were irteohsis
with the objective medical and other evidence in the record. Doc. [15]18.TAe Court
will overturn an ALJ’s evaluation of a claimant’s subjective symptom allegatidgsfat
is “patently wrong.”"Burmester 920 F.3d at 510 (internal quotation marks and citation
omitted). An ALJ must justify his evaluation with “specific reasons supported by the
record.”Pepper v. Colvin712 F.3d 351, 367 (7th Cir. 2013) (citatmmitted);Murphy v.
Colvin, 759 F.3d 811, 816 (7th Cir. 2014) (citation omitted) (patently wrong “means that

the decision lacks any explanation or support.”). When assessing a claisohjgctive

5 The vocational expert’s testimony also shows why the ALJ’s error in faditgitd an accurate
and logical bridge with respect to her decision to omit a leg elevatiaimeetent was not harmless.
If the ALJ included a leg elevation restriction that was consistent with Clsaidssimony and his
doctor’'s recommendations, he would not be qualified for the jobs that theeMcted for him.

13



symptom allegations, an ALJ must consider several factors, including the objedicalme
evidence, the claimant’s daily activities, his level of pain or symptoms, agqgiediors,
medication, course of treatment, and functional limitations. 20 C.F.R. § 404.1529(c);
20C.F.R. 8416.929(c);SSR 163p, 2017WL 5180304, at *5, *78 (Oct. 25, 2017).
Ultimately, “the ALJ must explain hes{ibjectivesymptom evaluation] in such a way that
allows [the Court] to determine whether she reached her decision in a rational ,manner
logically based on her specific findings and the evidence in the redtudghy, 759 F.3d

at 816 (internal quotation marks acithtion omitted). And “[n]ot all of the ALJ’s reasons
must be valid as long as enough of them dtelsell v. Astrue357 F. App’x 717, 7223

(7th Cir. 2009) (citations omitted).

The ALJ provided five reasons for discounting Charles’s credibilliytréatment
noncompliance; (2) Charles’s cigarette smoking; (3) Charles’s statementssatmking
marijuana; (4) Charles’s “minimal” mental health treatment; and (5) Charles’s daily
activities. (R. 28). Charles asserts that at least three of theses@ase invalid bases to
reject his subjective symptom allegations. The Court agrees and further fihdisetha
ALJ’s statement about Charles’s “minimal” mental health treatment lacked supgfuet in
record. In light of the numerous errors committed oy ALJ in evaluating Charles’s
subjective claims, the Court finds that the ALJ’s credibility findingatently wrong.

1. Noncompliance

Charles contends that the ALJ erred in finding that his subjective allegations were
not fully supported by the evidence based on his noncompliance with prescribed treatment.
Doc. [15] at 1314. Throughout her decision, the ALJ repeatetiiglerscoredharles’s

noncomplianceavith respect to the compression stockings and anticoagulants prescribed to

14



him. (See, e.g.R. 21, 23, 24. In her paragraph explaining her decision to discount
Charles’s testimony, the Alabain referred t€harles’s noncompliance with compression
socks and prescription medicind. at 28.
A claimant’s statements about symptoms “may be less credible if the level or
frequency of treatment is inconsistent with the level of complaints, or if the mexpoals
or records show that the individual is not following the treatment as prescribed end the
are no good reasons for this failure.” SSRB51996 WL 374186, at *7However, “such
evidence should not negatively affect an individual's credibility if there are good reasons
for the failure to complete the plarMurphy, 759 F.3d at 816 (citation omittedAs a
result, “an ALJ may need to question the individual at the administrative proceeding to
determine whether there are good reasons the individual did not seek medicanreatm
fully comply with prescribed treatmentld. (citations omitted). Good reasons for not
following a treatment may include “an inability to afford treatment, ineffectisenés
further treatment, or intolerable side effectSHauger v. Astrye675 F.3d 690, 696 (7th
Cir. 2012) (citations omitted).The Seventh Circuit has aldeeld that mental health
concerns may prevent a claimant from following treatm@eé&Kangail v. Barnhart 454
F.3d 627, 630 (7th Cir. 2006) (“[M]ental illness in general ... may prevent the sufferer from
taking her prescribed medicines or otherwise subrgito treatment.”).
In this case, the ALJ discounted Charles for his noncompliance even though she

recognizedhat he lacked insurance:

The recorddocumentsiumerous episodes of noncompliance

with respect to wearing the compression stocking, despite

being told on numerous occasions that he needs to wear them

during periods of activity. Meanwhile, the record also

documents noncompliance with medical treatment with
respect to taking anticoagulants, which have resulted in

15



acute episodes. . While | have taken into account that the

claimant lacked medical insurance, | have also taken into

account that the claimant’s providers were aware of his

financial situation and documented trying to help him obtain

inexpensive or free healthcare on nhumerous occasilms.

fact, Dr. McKenna even testified as to some of the challenges

of using generic warfarin as he indicated that it allowed for

less deviation from a strict diet than the brand name

Coumadin.
(R. 28)(citations omitted) According to the ALJ, because Charles told his doctors that he
could not afford various doctor visits, prescription medication, and prescribed commpressi
stockings, and because some records show doctors tried to help him, that means that
Charles was willfully noncompliant, and therefore less credible. The ALJ ¢iméunsingly
cited to the medical expert’'s testimony in support of her finding that Charles was
noncompliant and consequently incredible.The ALJ's noncompliance finding is
untenable.

Charles testified that he struggheith compliance during a portion of the relevant
time period due to his inability to afford medications and follges with doctors. When
Charles and his wife separated in 2010, Charles was taken off of his wileranos.

(R. 66-67). After that, accating to Charles, he could not afford to pay for the brand name
anticoagulant prescribed to him, Coumadtinat178-79. Charles testified that depending
on the dosage, Coumadin cost Charles anywhere from $300 to $500 perlth@ith79.

Charles testied that eventually he was switched to the generic warfarin anticoagulant

6 Dr. McKenna testified that generic Warfarin is less powettfiat the dosage needs to be adjusted
to cater to someone who has been on breamded Coumadin, and that someone taking generic
Warfarin has to be more careful with dieting. (R. -B®#). Dr. McKenna also testified that
somebody who is compliant with Warin can regulate International Normalized Rédiels.|d.
Regardlessthe vast majority of Charles’s medical records from the relevaet pieniod indicate
that he was prescribed Coumadin, not Warfaee e.g, id. at 665, 690, 749,752 1768
Corsequently, the ALJ’s reference to Dr. McKenna's testimony is puzzling.

16



while being treated by Aunt Martha’s Health Care,thatwhen there were problems with

the effectiveness athe drug, Charles was switched to Lovenox shdds.at 17677.
Charlesfurther described the trouble he had with getting follggvappointmentsld.

at180. Charles would go to the emergency room in pain, and while Charles would receive
temporary treatment, he eventually would be told to follow up with a primary care,doctor
but Charles did not have and. In 2013, Charles waaccepted tdRush’s charity care
programin 2013 Id. at 67 1168, 1268 Once that happened, Charles was better able to
comply with treatment because he was able to get the doppler and vascués Isisid
conditions requiredd. at 67, 1163-67, 1168-72, 1304-07.

Although the ALJ acknowledged Charles’s lack of medical insurance, she still
found him unreliable. As best the Court can tell, the ALJ did not think Charles’s lack of
insurance excusddm because Charles’s doctors were trying to help him. Unfortunately,
the ALJ does not cite to any records after making this statement, nor doe® gy it
the next paragraph when she repeats that “claimant’s providers did work to fessist t
claimart in acquiring low-cost or charity care.” (R. 28).

While the Court could find countless instances of Charles reporting to doctors that
he could not afford Coumadin, compression socks, doctor visits, or antidepressants,
e.g, id. at 665, 711, 716, 859, 870, 881, 885, 893, 934, 991, 997, 1743, the Court could
only find a few instances of Charles’s doctors trying to assist Charles in obtaeengy f
inexpensive healthcare. In August 2011, Dr. Suh opined that Charles should be on
Coumadin continuously but acknowledged that Charles could not afford it due to lack of
insuranceld. at 860. The doctor provided Charles some Coumadin and Lovenox and

worked to get him an appointment to Will County Clinéc. However, Dr. Suh recognide
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that Will County Clinic could not provide Coumadin or continuous follgnto track his
International Normalized Ratio (INR) readindd. In March 2012, Doctors Suh and
Krishna documented working with a social worker and financial services to trypo he
Charles obtain the brand name prescriptions of Coumadin and Loudnak.869, 871.

In June2012, Dr. Lakhani told Charles he could get generic medicine for his
Hyperlipidemia from WaMart for $4.00 per monthd. at 936. This handful of incidents
does not provide substantial evidence for the ALJ’'s noncompliance finding.

As Charlesobservesthe ALJ did not cite to any evidence that established that a
counselor or social worker actually succeeded in obtainingctzsv medical care or
medication fo Charles during the relevant time period@he record, in fact, demonstrates
that Charles continued to struggle to afford the anticoagulants prescribed to him until he
was accepted for charity care at Rush in 20d.3at 885, 893, 9981168. With respet to
Charles’s compression stockings, the ALJ speculétatl Charles could afford them
because they are “available over the counter at a low edsat 30, without citing to any
supporting evidence in the record or addressing the evidence in the iretioating that
doctors prescribed compression stockings, which Charles stated cost him upv@dfi of
Id. at 66, 152, 179, 1734, 1768, 1798.

Taking a step back, it is illogical to think that Charles’s testimony about the pain
and swelling he expemeed is less reliable because doctors recognized he had insurance
problems and tried to help him. If Charles claimed to be in extreme amounts of pain from

his leg but never followed through with medication or sought treatment, even though he

" The ALJ also failed to ask Charles whether he received or pursued any free pensies
healthcare during the relevant time period, despite the fact tHatdmsial situation \&s discussed
at length in his hearingsSée, e.gR. 66-67, 152, 176-181

18



had access tthem, that would be one thin§eeBulger v. AstrueNo. 11 C 6835, 2012

WL 6567719, at *5 (N.D. lll. Dec. 14, 2012). But that is not what the record presents here.
Here, the record is clear that Charles lost his insurance and struggledongly oncene

was separated from his wife 2010. After that point, Charles continued to seek out what
care he could by going to the emergency department and explaining that he could not afford
the brand name prescriptions or folleyg appointments the doctors weeeommending.
Once he gained charity care in 2013, ChaHeswas better able to complyith his
treatment(See, e.g.R.67, 116367, 116872, 130407). The fact that doctors attempted

to help him a few times before that only reinforces Charles’sdlaét he could not afford
treatment, for at the very least, his doctors believed that he could nottegfirdentSee

Willis v. Colvin No. 12 CV 6417, 2014 WL 1031475, at *8 (N.D. Ill. Mar. 18, 2014) (using
claimant’s lack of access to prescriptionugs to explain why she discredited his
explanation for lack of treatment was circular).

Even if the evidence did support the ALJ’'s assumption that Charles had access to
free or lowcost healthcare and medication in the relevant time period, the ALJ faile
explore at least two other good reasons Charles had for noncompfaeSSR 96-7p,

1996 WL 374186, at *&Kangail, 454 F.3cat 630 First, Charles repaetithat he received
conflicting medical opinions from doctors regarding his use of Coum&pecifically in

March 2012, Charles presented to the emergency room when he was experiencing leg pain,
swelling, the feeling of a palpable cord in his left calf, chest pain, and shortness lof breat
(R. 865). Charles reported that he had been taken Gibwinadin for three months by his
treatment provider at the Will County Health Department, despite Dr. Lakhaev®ps

instruction that Charles would need to be on Coumadin forltife.Second, during the
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periods of noncompliance, Charles attemptedammit suicide and was suffering from
depressionSee idat 790, 874, 992. While the ALJ listed both of the aboveenengthy
recitation of Charles’s medical histogs well as the fact that Charles reported to doctors

in July 2010 that he stopped taking Coumadin for two days when he was feeling depressed,
id. at 24, 784, the ALJ failed to assess how or whether those factors played a role in
Charles’s noncompliance. The ALJ’s discounting Charles for noncompliance is teerefor
invalid.

The Commissioner defends the ALJ’s noncompliance decision based on the fact
that Charles’s doctors noted that Charles was nhoncomgbant.[22] at 9. True, but the
doctors did not conclude that Charles’s instances of noncompliance meant thato¢ was
suffering very real symptoms created by his genetic mutation, DVT, or depressitaad,,
they acknowledged that he lacked insurance and was struggling financially, and on
occasion, even tried to help him. It is therefore unclear why the doctors having noted
Charles’s noncompliance supports the ALJ’s credibility inference. The Coion@salso
argues that the ALJ did not have to “ignore all the instances of noncompliance reported by
plaintiff's own providers.” Doc. [22] at 9. That is correct, but ignores the Seventh Gircuit
holding that evidence of noncompliantghould not negatively affect an individual’s
credibility if there are good reasons for the failure to complete the plampghy, 759 F.3d
at 816 (citation omitted). The ALJ’s decision to discount Charles for his noneoogli

was erroneous this case
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2. Smoking

Charles next argues that the ALJ erred in finding that Charles’s subjective
allegations were not fully supported based on Charles’s failure to stop smoking. Doc. [15]
at 1415.

The Seventh Circuit disfavors the discounting of an ALJ’s credibility based on a
claimant’s failure to stop smoking. Bhramek v. Apfelthe ALJ found the claimant
incredible, based in part on the claimant’s failure to quit smoking despite evithetice
smoking could worsen her condition. 226 F.3d 809, 812 (7th Cir. 2000). The court found
that “even if medical evidence had established a link between smoking and her symptoms,
it is extremely tenuous to infer from the failure to give up smoking that the claimant is
incredible when she testifies that the condition is serimupainful.”Id. at 813. The
Seventh Circuit reasoned that “[g]iven the addictive nature of smoking, thes fenlquit
is as likely attributable to factors unrelated to the effect of smoking on enpehealth,
and that “[o]ne does not need to look far to see persons with emphysema or lung cancer—
directly caused by smokirgwho continue to smoke, not because they do not suffer
gravely from the disease, but because other factors such as the addictiveoh#tere
product impacts theiability to stop” Id. The ShramekCourt thus concluded that a
claimant’s smoking is “an unreliable basis on which to rest a credibility deternmiridtio

In an earlier decision from the Seventh Circltgusey v. Hecklerthe court
similarly held that the ALJ’s denial of benefits was not supported by substantial evidence
where the ALJ concluded that the claimant could not receive benefits bedsuse s
“continues to smoke up to oimalf pack of cigarettes a day although warned not to do so

by her doctor.” 771 F.2d 1065, 1069 (7th Cir. 1985). Central to the court’s decision was
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that none of the physicians opined that the claimant “would be restored tesavess
condition if she quit smoking her hgiick of cigarettes.ld. The RouseyCourt further
stated that “[njne of the medical evidence linked her chest pain directly to the smoking of
cigarettes and it was not proper for the ALJ to independently construct thatldinkt”
1070.

Following ShramekandRouseycourts in this Circuit have found the rejectioraof
claimant’s subjective symptom allegations based on smoking to be erroBeey®.g.
Suess v. ColvirD45 F. Supp. 2d 920, 931 (N.D. Ill. 2013);Tincher v. ColvinNo. 13 C
8410, 2015 WL 4253632, at *2 (N.D. lll. July 14, 2016)parkin v.Colvin, No. 12 C
7819, 2014 WL 274054, at *7 (N.D. Ill. Jan. 24, 2014). In one such case, the Seventh
Circuit even suggested that it was improper for an ALJ to summarily dismiss a d¢laiman
subjective claims based on smoking where the record contaimef@moation about either
the price of medication or the cost of the claimant’s cigarette Hzkew v. Astryet62
F. App'x 613, 616 (7th Cir. 2011).

Here, theALJ did discount Charles for smoking, stating: “the record documents
consistent smoking ofpgroximately one pack of cigarettes per day, which increases the
risk of blood clots and is also money that could be used to pay for needed medical
treatment.” (R. 28). To the ALJ’s credit, the medical record in this case does slow tha
Charles’s doctors asked him to stop smoking, and that smoking increased his chance of
blood clotsSee, e.gid. at 692.Yet the medical record does not show that Charles’s severe
impairments of lupus anticoagulant syndrome, gene mutations associated with ¢thcrease
risk of venous thrombosis, or depression would becomeseorre as a result of Charles’s

discontinued smoking. Moreover, common sense does not support the ALJ’s conclusion.
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Charles testified that cigarettes during the relevant time period costca$5.50 or $5.75
a pack, and he reported to doctdusing the relevant time periddat he smokednywhere
from one half (.5) to one and a half (1g&cks of cigarettes dailid. at 152, 692.Even if
Charles smoked 1.5 packs of cigarettes at $5.75 peripecknlikely that that cost would
cover the cost of Charles’s Coumadin, compression stockingsdepréssants, and
follow-up appointmentsSeeloftis v. Berryhil| No. 15 C 10453, 2017 WL 2311214, at *9
(N.D. lll. May 26, 2017). Perhaps more importan@harles testified that his wife paid
for cigarettes until they separated in 2010, and that his roommate paid for them after that
(R. 15152). Given all of that, plus the addictive nature of smoking, the ALJ’s reliance on
Charles’s smoking to discount his credibility was wrong in this case.

The Commissioner’s response neglects to address any of thedibowesed case
law. TheCommissionesstates, without support, that it was not an error for the ALJ to
consider Charles’s smoking, and that it was proper for the ALJ to “draw the cosansa
conclusion that purchasing cigarettes [gshoney that could have been used for needed
medical treatment.” Doc. [22] at 10. Because the Commissioner’s rejoinideiofdeal
with the pertinent case law and faetsuch as Shramelor the fact that Charles testified
that he relied on his wife and roommate to buy cigarettes ferhmimargument fails. The
Commissioner also points out that neither Charles’s noncompliance nor his continued
smoking were the only factors considered by the ALJ in evaluating Charles’s subjective
symptomsld. Granted, but because the ALJ’s reliance on Charles’s daily activities and
her statement about Charles’s “minimal” mental health treatmelso invalid, the
ALJ’'s subjective symptom analysis pgatentlywrong in this caseSeeHalsell, 357 F.

App’x at722-23.
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3. Daily Activities

Charles’s third subjective symptom argument is that the ALJ erred in relying on
Charles’s activities of daily limg in finding that Charles’s subjective allegations were not
fully supported by evidence. Doc. [15] at-16. While daily activities may be used to
discredit a claimant’s testimongee Loveless v. Colvi810 F.3d 502, 508 (7th Cir. 2016)
(citations omited), the Seventh Circuit has denounced decisions which fail to recognize
the “critical differences” between activities of daily living and activities iallatime job,
such as flexibility in scheduling, getting help from others, and not being hefditoraum
standard of performancBjornson v. Astrug671 F.3d 640, 647 (7th Cir. 2018ee also
Reinaas v. Saub53 F.3d 461, 467 (7th Cir. 2020) (remanding where claimant’s ability to
do limited work to maintain his small farm did not adequately support ALJ’s conclusion
that he would be able to work full time). “Without acknowledging the differences between
the demands of such activities and those of atifuk job, the ALJ [is] not entitled to use
[the claimant’s] performance of life activities abasis to determine that [his] claims of a
disabling condition [are] not credibleGhiselli v. Colvin 837 F.3d 771, 7#78 (7th Cir.
2016). For instance i@ullinan v. Berryhil| the Seventh Circuit remanded the decision of
an ALJ who drew an “impermissible inference[]” by relying on a claimant’stytd
perform household chores without explaining “why doing [the] household chores was
inconsistent with [claimant’s] description of [ ] pain and limited mobility,” aneremno
inconsistency was obvious. 878 F.3d 598, 603-04 (7th Cir. 2017).

Throughout her decision, the ALJ referred to a third party function report from
Stacy Nava, at one point stating “[t]he claimant has a wide variety of abibtiegiaated

by his testimony and Ms. Nava’s thipérty function report, including custody bfs
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children since 2010, the ability to drive, manage bills, cook, care for pets, and grocery
shop.” (R. 20). The ALJ subsequently stated that Stacy Nava'’s report “notgchiades]
fed the dog, shopped for groceries, paid all bills, and talked with others dicilsit"28.

Contrary to the ALJ’s conclusions, Charles’s testimpastrayedfairly restricted
activities of daily living. Charles testified that he does not really cook, and that he has to
take breaks when doing chores like laundry or the dishes. (R. 59, 182). According to
Charles, he gets out of breath and cannot stand on his left leg for tolll@&9. Charles
also testified that he did not do much driving at all, due to the pain and swelling that occurs
when he sits in a car food long.ld. at59-6Q 62, 186. Charles woultbrmally justdrive
to the grocery store, a park that was 4 to 5 blocks away, or to take his kids to Isclabol.
173-74, 169, 186 Charles reported that he liked to stay close by in case of an emergency.
Id. at 186-67. Charles also testified to relying on his family and friends a lot for daily
activities. For instance, Charles said that his daughters helped him withylaamr
grocery shopping, and that his friend helped him pay bills, grocery shop, and would even
take his daughters to the park for him sometineéesat 167, 173-74, 181-83, 18®efore
he and his wife separated in 2010, Charles relied on hislateghters and wife to complete
the chores in the houde. at168, 185.

Stacy Nava, a family friendilled out a third party function report in June 2012,
which similarly portrayed limited activities of daily living. In it, she stated that Charles
“has a hard time doing a lot of what is needed. He is always tired. Due to lack of
medication, he has be@mand out of the hospital.” (R. 559). Ms. Nava further reported
that Charles was trying to fix upe house, spends time with his children, and has been

looking for help to get assistance with medicines, food, and sHheltat.560. Ms. Nava
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stated hat Charles’s children were with Charles’s wife until he could find housihg.

While Ms. Nava said that Charles had a dog, she also noted that Charles was currently
staying with her family, and that they helped feed the dbgMs. Nava'’s report conyed

that Charles did not have issues with personal care but that she was not sureeg§ Cha
needed help with medicine, or if Charles had trouble sleeping at ldghAlthough Ms.

Nava wrote that Charles could prepare all foods, she did not believashereparing any

meals at the time, and that “[sJomeone else does the cookihgat 561. In terms of
housework, Ms. Nava wrote that Charles can do chores but needs to take frequent breaks
and gets tired quicklyld. She also stated that his depresstonld cause Charleso
procrastinateld. Ms. Stava additionally related that Charles could drive, get groceries,
handle his money, and talk to his frientt.at 563. Ms. Stava described her friend as
being more moody and quick tempered now, said that he was homeless and has been
moving from friend’s houst friends housefor the last yeand. at 564.

The ALJ nevertheless pointed to Charles’s testimony and Ms. Nava’s third party
report to suggest that Charles had a wide variety of abilities. (R.T®.ALJ’'s daily
activities credibility assessment is problemé#tic at least two reasong-irst, the ALJs
statement that Charles had a “wide variety of abilities” exaggerates his atailiies and
is not supported by the record. For instance, the ALJ seized on Charles’s ability to cook,
based on Ms. Nava’s report and Charles’s testimony, but Charles testified that he did no
“really cook” and could only do “little thingsId. at 59. Ms. Nava likewise said in her
report that someone elslwes the cookingld. at 561. In a related manner, the ALJ
disregarded Charleslsnitations in performing these activitied'he ALJ did not discuss

the fact that Charles could only drive short distances, that his friend helpedyhimspa
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bills, that dhers cooked for him, that his friends helped feed his dog, and that his family
and friends assisted him in housework and grocery shopplirgt 5960, 168174, 182.
The ALJ likewise neglected to recognize that Charles’s activities took 8rtir2es as
long now, and that he had to take frequent breaks due to fdtigael82, 58. The ALJ’s
discussion of daily activities was therefore improper in part becaugd.thexaggerated
Charles’sdaily activities and failed to consider the qualificationsttuzse activitiesSee
Moss v. Astrue555 F.3d 556, 562 (7th Cir. 200@jtations omitted)“an ALJ cannot
disregard a claimar# limitations in performing household activitieraft v. Astrue539
F.3d 668, 680 (7th Cir. 2008)(emphasis in original\*The ALJ ignored Craft's
gualifications as tchow he carried out those activities . . . . Each activity left him
exhausted.”).

Second,the ALJ failed to explain whyCharles'sreported daily actities were
inconsistent withhis DVT, gene mutation, and depression. An ALJ must “explain the
‘inconsistencieésbetween [a claimant’s] activities of daily living . . . complaints of pain,
and the medical evidenceZurawski v. Halter245 F.3d 881, 887 (7th Cir. 20Qt)tation
omitted) The ALJ here did not explain how Charles’s having custody of his kids, feeding
his dog, shopping for groceries, or talking to others dadyg inconsistent withis claims
of having severe chest pain, swelling and pain in his left leg, and depression. And, perhaps
more importantly, no inconsistencies are apparent. Take grocery shopping for example,
Charles testified that his daughters helped make the grocery trip as fast as possible
and that walking up the stairs after grocery shopping cabisadespain and fatiguesuch
that he would need to sit and elevate his leg afterwards until the pain subsided enough for

Charles to do anything eldel. at 182-83 Charles’s custody of his children for only half
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of the relevant time perieghe lived with his wife until 202:8-is not inconsistent with his
claims either. Charles testified that his friends helped him with his daughkersyeve
of schoolage, and thatis younger daughter was saddened by the fact that Charles was
unable to play with heid. at 62, 168, 189. Charles’s daughters helped Charles with
housework and grocery shopping as wdllat173-74,182. Charles also testified that his
custody arrangement was just an agreement with his wife, who he is not formaitedi
from. Id. at 207. The record does not show that Charles was granted custody for being a
fit parent, and as Charles maintains, a claimant may suffer debilitating pasgraptbms
and may still care for childremut of necessitySeeGentle v. Barnhart430 F.3d 865, 867
(7th Cir. 2005) Necessity also likely explains why Charles talks to his friends daily, as
the record indicates his friends helped him take care of his bills, dog, and childrEsi (R.
173-74, 18183, 189, 560). Furthermore, Charfgebablyhad to talk to friends daily, as
he was moving from one friend’s house to another’s during the relevant time period, due
to his homelessnedsl. at 564.

To sustain fulitime employmentCharlesneeds to be able to remain on task, with
limited breaks, and perform to specific standaa#® Bjornsoy671 F.3d at 647Charles’s
ability to feed his dog, pay his bills, and grocery shoghe limited way described above
does not indicate th&harlescould hold down a fulltime job, and the ALJ fails to explain
howthose activitiesvereinconsistent withhis subjective symptom allegations. The ALJ’s

daily activity analysis was therefoeeroneousSee Cullinan878 F.3d at 603-0%.

8 The Commissioner, once again, does not address any caselaw, nor Charlessasgaaifent
that the ALJ failed to explain how Charles’s ability to prepare simpals or care for a pet
suggested that Charles had exaggerated the limiting effects ahpérments. Instead, the
Commissioner simply states that there was no error in thiesAdonsideration of Charles’s daily
activities, and that the ALJ “reasonably concluded that plainafftsvities prior to April 9, 2013,
were not consistent with hidlegations of disability.” Doc. [22] at 10. The Commissioner’s
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4. “Minimal” Mental Health Treatment

Finally, in her assessment of Charles’s subjective symptom allegations, the ALJ
intimated that Charles’s mental health allegations were unreliable bestai$eund his
mental health treatment to be minimal: “The claimant’'s mental health treatment has also
been minimal despite his complaints.” (R. 28). This reason for discounting Charles’s
credibility is unsound.

As an initial matter, the ALJ’s assessment of Chaslesental health treatment as
“minimal” lacks support in the record. Charles was consistently prescribed
antidepressants, such as Zoloft, Cymbalta and Lexapro, throughout the relevant time
period.See, e.qgid. at 789, 804 849. Charles also reportedtb@ hospital on at least three
occasions in connection with mental health concerns, and was admitted to the psychiatric
ward on two of those occasions. For instance, in July 2010, Charles was admitted to St.
Joseph Hospital with suicidal ideation, at which time he was diagnosed with major
depression and assigned a-oox@ne sitterld. at 784790 He was started on numerous
antidepressants and had individual and family sessions with a therapist as padayf a 4
stay in the psychiatric unit of the hosghi Id. at 804. In February 2011, Charles was
admitted to the hospital after attempting suicide by overddsat 815. He was admitted
to the psychiatric unit again, at which point he was prescribed medicine and attended group
therapy.ld. at 81516, 849. The record shows that Charles had some psychiatric treatment
at Will County Behavioral Health as weldl. at 70425. The Court wonders what would

constitute norminimal treatment to the ALJ, if prescriptions to antidepressants, talk

undeveloped argument is easily rejectekUnited States v. Cisnero®46 F.3d 972, 978 (7th Cir.
2017)(“We have repeatedly and consistently held that ‘perfunctory and undevelgpmsdeats
and arguments that are unsupported by pertinent authority, are waived.’ ).
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therapy, two admissions to psychiatric wards, and numerous psychiatric caasolis
suffice.

To the extent that Charles’s mental health treatment had gaps, those gaps are
explained by Charles’s inability to afford mental health treatment. Charlese@port
doctas on several occasions that, without insurance, he could not afford the therapy
appointments or to have his antidepressant prescriptions fakssl.€.gR. 709, 711, 716
In contrast to the ALJ's general noncompliance conclusion, the ALJ did not even
acknowledge Charles’s lack of insurance in connection with his purported “minimal”
mental health treatment. Because the record shows that Charles’s mental heakmtreat
was anything but minimal, and because Charles had a “good reason” for any gaps in his
mental health treatment, the ALJ's finding that Charles was incredible leechuss
mental health treatment is improper.

In summary, the ALJ’s subjective symptom analysis was erroneous in at least four
ways. The ALJ improperly discount&harles’scredibility based on his noncompliance
despite Charles’s inability to afford treatment. The ALJ wrongly discre@itedles for
his failure to stopmoking. The ALJ exagerated and overemphasiZebarles’sactivities
of daily living, without explaining the inconsistencies. Finally, the ALJ discre@ihedles
in light of herunsupportegberception thaCharles’s mental health treatment was minimal
The cumulation of these errors shows that the ALJ’s subjective symptom analysss in

case was patently wrong. That erroneous symptom analysis was not harndess, “a
informed several aspects of the ALJ's findings with respect to [Chsirlessidual
functional capacity ahconsequentlfhis] ability to perform past relevant work or to adjust

to other work.”Ghiselli, 837 F.3d771at 779. At the very least, th&l.J’'s credibility
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assessmerdappeared to havienpacted her decision to omit stricter mental limitations in
the RFC, in light of Charles’s purported§minimal” mental health treatmentCharles’s
case must therefore be remanded.

On remand, the ALJ must reweigh Charles’s subjective symptom allegations
without committing the errors discussed above. The ALJ furtist rmconsider Charles’s
testimony and his doctors’ recommendations regarding the need for leg elevation during
the relevant time period. If the ALJ chooses to omit a restriction allowingfeideation
in the RFC, she must explain why, so that the Court can conduct a meaningful review of
that decision.

CONCLUSION

For the foregoing reasonSharles’smotion for summary judgment}] is granted
in partand denied in part, the Commissioner's Motion for Summary Judgr@gnis|
denied. Pursuant to sentence four of 42 U.S.C. § 405(g), the ALJ’s decision is reversed
and this case is remanded to the Social Security Administration for further giragsee
consistent with this opinion. The Clerk is directed to enter judgment in favor of Plaintiff

and against Defendant Commissioner of Social Security.

SO ORDERED.

Dated: October 19, 2020 / %?;-v

Sunil R. Harjani
United States Magistrate Judge
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