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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NAVIGATORSSPECIALTY
INSURANCE COMPANY,
Plaintiff, No. 19 C 3972
V. Magistrate Judge M. David Weisman

B.D. MCCLURE & ASSOCIATES,
LTD.,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER
Navigators Specialty Insurance Company issued an insurance poBcl.tdicClure &
Associates, Ltd. (“BDM”) and now suégr a declaration that does not have duty to defend or
indemnify BDMin connection with a lawsuit filed against it by American Guarantee and Liability
Insurance Company (“AGLIC”). The case is before the Court on the partiésid Rule of Civil
Procedurd 2(c)cross motions for judgment on the pleadings. For the reasons set forth below, the

Court grants Navigators’ motion and desmBDM’s motion

Facts
Navigators issued an insurance agents errors and omissions policy to BDM, an easuranc
producer for the policy period of August 17, 2018 to August 17, 2019. (Answer, ECFGLD
The policy states:
Subject to the Limit of Liabity for Each Claim set forth in Item 3.A. anbe
Aggregate for all Claims set forth in Item 3.B. of the DeclarationsCtihapany
will pay on behalf of the Insured all Loss in excess ofrétention which the

Insured is legally obligated to pay as a tesfi a Claim first made against the
Insured during the Policy Period or the Extended Reporting Period and reported in
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writing to the Companyursuant to the provisions of this Policy, for an alleged
Wrongful Actcommitted by the Insured or by any other person or entity for whose
Wrongful Acts the Insured is legally responsible, solely in renderirigilorg to
render Professional Services, provided that:
1. such alleged Wrongful Act and all Related Wrongful Acts were
committed on or subsequent to the lBattive Date specified in
Item 5. of the Declarations and prior to the expiration of the Policy
Period; and
2. prior to the First Inception Date, no Insured knew or reasonably
could have known that such Wrongful Act could result in a Claim.
(Id. T 9) (enphasis omitted). The policy defines “First Inception Date” as “the earlier of the
inception date of thiBolicy or the inception date of the first policy issued by the Company which
was continuously renewed to the inception date of this Polidg.”{(L0) (emphasis omitted). It
defines “Wrongful Act” as “a negligent act, error or omission or Personal Injury dtedrby an
Insured . . . solely in the rendering or failure to render Professional Séervigdg (emphasis
omitted). It defines “Claimas, inter alia, “a written demand for money or services made against
any Insuretior “a civil . . . proceeding brought against any Insusegking monetary damages
and commenced by the service afanplaint or similar pleadingand“Related Claim” as “dl
Claims . . . arising out of a single Wrongfutttor a series of . . . Wrongful Actbat have a
common nexus, are interrelated, or are logically or causally connected by reason of ,any fact
circumstance, situation, event, transaction, practice, act;, emmission,[or] decision.” (Id.)
(emphasis omitted).
BDM entered into a producer agreement with insurer AGu&uant to which AGLIC
issued an insurance policy to MBI Holdings, Iiid. 19 13 15.) In October 2008Nathan Orlando

was injuredat a site owned by MBI. I¢. 1 15.) BDM learned of the incident, at the latest, in

August 2009. I@d.) On May 10, 2010, Orlando filed suit against MBId.Y BDM was aware of



the Orlando suit, but did not notify AGLIC afuntil June 20, 2013, after a jury verdict for Orlando
had been upheld on appeald.

On June 19, 2015, AGLIC sued BDM lhinois state court, alleging that BDM had
breached the producer agreement by failinnely notify AGLIC of the Orlandoclaim, causing
AGLIC to incur damages of $483,651.39d.(1115-16 see Compl., ECF 1Ex. 2) On Juy 20,
2017, AGLIC filed a first amended complaint, adding certain factual allegatiorseéking the
sameaecovery fromBDM. (Answer, ECF 1011 1718;see, Compl., EEF 1,Ex. 3.) On September
28, 2017, AGLIC voluntarily dismissed the sufAnswer, ECFLO { 21.)

On September 24, 2018, AGLIC refiled thiate coursuit against BDM, asserting the
same claims as it had alleged in the 2015 s{Answer 2225; see Compl., ECF 1, Ex. 4)
BDM notified Navigators of the AGLIC suit in November 2018 and asked Navigators to provide
a defense and coverage for iAnéwer, ECF 107 29.) Navigators declined to do gd. 1 30)

and this suit followed.

Discussion
“Judgment on the pleadings is appropriate when there are no disputed issues of material
fact and it is clear that the moving party.is entitled to judgment as a matter of l[avdnite Here
Local 1 v. Hyatt Corp., 862 F.3d 588, 595 (7th Cir. 2017 ruling on a motion for judgment on
the pleadings, the Court may consid#ére’ complaint, the answer, and any written instruments
attached as exhibits.N. Ind. Gun & Outdoor Shows, Inc. v. City of S. Bend, 163 F.3d 449, 452

(7th Cir. 1998).



Under lllinois law}! “the construction of an insurance policy and a determination of the
rights and obligations thereunder are questions of law for the’cdtmim & Forster Managers
Corp. v. Resolution Tr. Corp., 620 N.E.2d 1073, 1077l( 1993). ‘In determiningwhether the
insurer has a duty to defend, a court applies what is known @&sghiecornersrule: we compare
the four corners of the underlying complaint with the four corners of the policy, augdraih
the complaint and the policy a liberal constion.” Madison Mut. Ins. Co. v. Diamond Sate Ins.

Co., 851 F.3d 749, 753 (7th Cir. 2017)If the underlying complaint alleges facts within or
potentially within policy coverage, the insurer is obligated to defend its insured even if th
allegations are groundless, false, or fraudulemtonami (Am.) Inc. v. Hartford Ins. Co. of Ill.,

761 N.E.2d 1277, 1281 (lll. App. Ct. 2002).

In the first amended complaint filed in the 2015 suit, AGLIC alleged that: (1) AGhtC
BDM were parties to 2004and a 2007 insurance produegreementwhich requiredBDM to
“immediately” notify AGLIC of any claims or suits that involve AGLIC’s insuré¢d) AGLIC
issued a liability insurance policy to MBI, and BDM was the producer for that gmlicsuant to
the producer agreements; (3) Nathan Orlando was injuredsde owned by MBI in October
2008; (4) Orlando’s counsel sent a letter to MBI on August 10, 2009 seeking damages and advising
MBI to send the letter to its insurance carrier; (5) BDM knew about the Orlawctttent and
represented itself as the MBI claims administrator in August 2009; (6) Orlardacsfilt against
MBI on May 10, 2010; (7) in June 2010, BDM knew about the Orlando suit and retained defense
counsel to represent MBI ity (8) BDM did not give AGLIC notice of the Orlando suit until June
20, 2013and (9 on December 11, 2013, AGLIC sent a letter to BBdderting that BDM was in

breach of the producer agreenswith respect to the Orlando suit and AGLIC would seek to

1 Both parties cite Illinois law.



recover from BDM any monefxGLIC contributed to the judgment in the Orlando suiingwer
11 15, 18Compl., ECF 1, Ex3, AGLIC Compl; id., Exs. 31-:32.) The complaint in AGLIC’s
2018 suit is identical to the first amended complaint in AGLIC’s 2015 sAiiswer, ECF D, 11
22-28)
Navigators contends that it has no duty to defend or indemnify BDM in connection with

the AGLIC suit becaudhat suitis a claim that was first madeefore the policy periodAccording
to the policy’s plain languagga]ll Claims’, i.e., “written demanf] for money. . .made against
any Insuretior “civil . . . proceedinfs] brought against any Insuresgeking monetary damages
andcommenced by the service of@amplaint or similar pleadinginvolving the samé&wrongful
Act,” i.e., “a negligent act, error or omission . . . committed by an Insured . . . in the rendering or
failure to render Professional Servicesyill be considered single Claim and will be deemed to
have been made gras relevant here, “the earliest date on which any such Claim was first made
(Id. 7 10-12Xemphasis omitted)lt is undisputed thadGLIC senta written demand for money
to BDM for the Orlandesuitin December 2013, arfist filed suitagainst BDMon that claim in
2015, hreeyears before the inception datetloé Navigators policio BDM. (Id. 11 1418.)

Nonetheless, BDM asserts that Navigators is not entitled to judgment becaudelihe e
to AGLIC’s 2015 suit demonstrate that AGLIC did not issue the policy to MBI pursuant to the
2004 0r 2007producer agreemexibetween BDM and AGLICas AGLIC alleges See Bajwa v.
Metro. Life Ins. Co., 804 N.E.2d 519, 531l 2004)(noting the §eneral rule that if there is an
inconsistency between an allegation of a complaint and a fact as shown in an.exHhibithe
complaint on which the complaint is basetie exhibit controls Specifically, BDM says it is
identified asdistributor 9985192 the two producer agreements and as producer 3028

the MBI policy. (See Compl., ECF 1, Ex. 3, 2015 Suit, Exs. 30, 31 & 32 atGiyen thatthe



producerand distributor numbers on the documents do not match, BDM says the pleadings
establish that thBI policy wasnot subject to the 2004 or 2007 produagreemerst?

Thereis, however, no exhibit to the 20&tdmplaint thatsays “producer” number, which
appears on the producagreementsand “distributor” number, which appears on the MBI policy,
meanthe same thing.Consequentlythe exhibits to the 2015 complaindb not as BDM argues,
trump AGLIC’s allegationthat the MBI policy is subject to the 2004nd 2007 producer
agreemerst. Thusithe 2015 complaint alleges that BDiMeacled its duty under the producer
agreements to immediately tell AGLIC about the Orlando Jiniat alleged breach is"@/rongful
Act” within themeaning of the Navigators poliéy.

Navigators argues, however, that the potiogs notcover this “Wrongful Act” because
the AGLIC suit was not alaim first made within the policy period'he policyprovides thatéll
Claims involving the sam@/rongful Act. . . will be considered a single Claim, and will be deemed
to have been made on . . . the earliest date on which any such Claim was fits{@wdel, EX.

1, ECF 11 § X(E).) AGLIC first made a claim, that is a written demand for morseg id. §
IV(E)), for BDM's failure to timely notify AGLIC of the Orlando suit, in December 201See(
id., Ex. 3, 2015 Compl., Ex. 26.) AGLIC repeated that demand in the 2015 and 2018 lawsuits.

(Seeid., Exs.2-4.) Because all of AGLIC’s demands arose from a single alleged wrongful act, the

2 BDM asserts that the MBI policy was issued pursuamt 2005 producer agreement between AGahd BDM,
andhas submitted one page of that agreementaraffidavit of Brian McClure, @sident of BDM as support(See
BDM'’s Resp. & Exs., ECF 25, Exs. 4 & 5however, mither of these documents is attached to the complaint or
answey and thuseither can be considered on this moti&ee N. Ind. Gun & Outdoor Shows, Inc. v. City of S. Bend,

163 F.3d 449, 452 (7th Cir. 1998) (on a motion for judgment on the pleadings, the Court may considerjthiat

the answer, and any written instruments attached as exhibits”).

3 The same exhibits are attached to the 2018 compl@hmiswer, ECF 109 24.)

4 Even if the exhibits to the 2015 complaint established that the AGLIC policy was ued issrsuant to the 2004
and 2007 producer agreements, BDM would fare no better because, in th&sse failure to notify AQ_IC of

the Orlando suit would not be"@&/rongful Act” within the meaning of the policy.
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policy deems them to be a single claim that was first made in Decembem2@tly fve years
before the inception date of the Navigators policy in August 2018.

Moreover, to be covered, the policy requires that\teongful Act’ or “RelatedWrongful
Acts’ that are the subject of the claimwérecommitted on or subsequent to the Retroactive Date
specified inltem 5. of the Declaratiorisi.e., July 18, 2011. (ECHE-1 Decl.,8 5 & Insuring
Agreement 8§ 1.)As noted above, BDM knew about the Orlando incident in August 2009 and was
aware of the May 2010 suit he filed against MBI. (Answer, ECF 10 1 15.) Thu$ytbagful
Act” underlying the instant claim, BDM’s failure to notify AGLIG¢curred beforéhe retroactive
date.

Further,even if the “Wongful Act’ had occurred and thedaim had been made within the
appropriate periods, the policy’s plain language would still exclude coverage for it. Tty pol
states:

Navigators will not be liable to make any payment of Loss in connection with any

Claim based upon, arising out of, relating to directly or indirectly resulting from, i

consequence of, or in any way involving],] [a]s of the First Inception Date, [any]

prior and/or pending civil, criminal, administrative, or investigative proceeding

involving any Insured, and which was known to the Insured, or any fact,

circumstance, or situation underlying or alleged in such proceeding.
(ECF x1 8V(B) (emphasis omitted It is undisputed that as of the Navigator policyeiption
date of AugusiL7, 2018,the situation alleged in the 2015 and 2018 lawsués,BDM’s alleged
failure to notify AGLIC of the Orlando suit, was known to BDM. Thus, coverage would be
excluded.

In short, the eightorners test establishes that the AGLIC suit against BDM does not

even potentially fall within the coverage of the Navigators policy. Accordingly, Navgydoes

not have a duty to defend or indemnify BDM with respect to that suit.



Conclusion
For the reasons set forth above, the Court grants Navigators’ motion for judgment on the
pleadings [14]denies BDM's motion for judgment on the pleadifify, declares that Navigators
does not have a duty to defend or indemnify BDM in connection with the AGLIC suit, and
terminates this case.

SO ORDERED. ENTERED: October 6, 2020

/4 %{/MM
M. David Weisman
United States Magistrate Judge




