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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPHANIE LUKIS individually and on behalf of all
others similarly situated

19C 4871
Plaintiffs,
JudgeGary Feinerman
VS.

WHITEPAGES INCORPORAED,

Defendant

)
)
)
)
)
)
)
)
)
)
)
ROBERT FISCHERandSTEPHANIE LUKIS ;
)

individually and on behalf of all others similarly situated) 19 C 4892

- )
Plaintiffs, ) Judge Gary Feinerman

)
VS. )
)
INSTANT CHECKMATE LLC, )
)
Defendant )

M EMORANDUM OPINION AND ORDER

Stephanie Lukis brought a putative class action against Whitepages Inc., and she and
Robert Fischer brought a putative class action against Instant Checkmate Lhe&CCincuit
Court of Cook County, alleging violations of the lllinois Right of Publicity Act (“IRPA”), 765
ILCS 1075/1et seq Doc.1-1 (19 C 4871); Doc. 1-1 (19 C 4892). Defendants timely removed
the suits under the Class Action Fairness Act, 28 U.S.C. § 1332¢d).1 (19 C 487}; Doc. 1
(19 C 4892. The courtearlier this yeadenied Defendants’ motions to dismig€3ocs. 36-37 (19
C 487); Docs. 35-36 (19 C 489reported att54 F. Supp. 3d 746 (N.D. Ill. 2020)).

Whitepages moves for reconsideration of that decision, certification of amautienty

appealunder 28 U.S.C. § 1292(b), and summary judgmBuics.40, 43, 61 (19 C 4871).
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Instant Checkmate doése samendseekdeave to file a supplemental brief in support of its
summary judgment motion. Docs. 39, 51, 80 (19 C 4892). In the Instant Checkmate suit,
Plaintiffs move undeCivil Rule 56(d) tgoartially continue the summary judgment motion to
allow them to take further discovery. Doc. 64 (19 C 4892stant Checkmate’s motion for
leave to file a supplemental brief is grantadd the other motions are denied.
Background

The following facts are set forth as favorablyPiaintiffs, the nonmovants, as the record
and Local Rule 56.1 permiSee Johnson v. Advocate Health & Hosps. C&@2 F.3d 887, 893
(7th Cir. 2018). On summary judgment, the court must assume the truth of those facts, but does
not vouch for themSee Donley v. Stryker Salesr@., 906 F.3d 635, 636 (7th Cir. 2018).

Defendant®wn and operate websites that sell “background reports” on people. Doc. 76
(19 C 487)at MM 1, 6; Doc. 66 (19 C 48%at 111, 6. The complaints allege thtiewebsites
violate the IRPAby usingPlaintiffs’ identities to promotéhe sale oDefendants’ background
reportservices Doc. 1-1 (19 C 4871t 1138-44; Doc. 1-1 (19 C 4892t 1146-52 see765
ILCS 1075/3@Qa). The parties’ submissions at summary judgment add little to the record
available when Defendants moved to dismiss. 454 F. Supp. 3d at 79A4sh#efendants
explainin their summary judgment motions, the omgterialadditionsto the recordare copies
of Whitepages’s background report on Lukis and Instant Checkmate’s background report on
Fischer. Doc64 (19 C 487)at 6; Doc50 (19 C 489pat 67.

Lukisv. Whitepages, Inc. (No. 19 C 4871)

Anyone can search the Whitepages website for a person’s name and gain aceess to fr
information connected with that name. Doc.atf§4 (all docket citations in this section of the
Background are to 19 C 4871A search for Lukis returnser name, age range, phone number,

current and previous addresses, aadtives Id. at 5. Whitepages calls this the “Free
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Information” and Lukis calls it the FreePreview.” Doc.64 at 7; Doc. 78 at 1. The court will
use the ternfifree preview” for consistentysake

Before continuing, the court addresses Whitepages’s objectionsfaxth@sserteinh
Lukis’s Local Rule 56.1(b)(3)(C) statemerdoc. 77. Lukis’s statement relies extensively an
declaration fromher counsethat summarize hisreviewof the Whitepages websiéadattaches
certainscreen capturedoc. 77-1. Whitepages argues thatikis’s counsel:(1) lacks personal
knowledge ofts website (2) was notistedas a witnes herinitial disclosuresand (3) cannot
testify at trialunder the rules of professional conduct. Docat8f)1; seeFed. R. Civ. P. 56(c)(2)
(allowing a party on summary judgment to objecasserted factsot supported by admissible
evidence)Fed. R. Civ. P37(c)() (holding that a party may be barred from using a witness if it
fails to disclose the witnegdll. R. Prof'l Conduct r. 3.7(a) (barring a lawyer from serving as a
counsel &t a trial in which the lawyer is likely to be a necessary withess

Whitepages'objections to Lukis’s Local Rule 56.1(b)(3)(C) statenaetoverruled
Lukis’s counsehvers that he “personally interacted” with the Whitepagalssite, Doc77-1at
1 2, giving him the requisite personal knowled@eeFed. R. Evid. 602 (“Evidence to prove
personal knowledge may consist of the witness’s own testifjords for Lukis’s failure to list
her counsel as a witness in Imdtial disclosures, Whitepagasirely knows the contents of its
own website—the sole subject of counsel’s declaratieso Lukis’somissionwas harmlessSee
Fed. R. Civ. P. 37(c)(1) (allowing a partyusea witnessvhereits failure toproperlydisclose
that witress is'harmless). Finally, because anyone with knowledge of the Whitepages website
could testify regarding its content, counisalnlikely to be anecessaryrial withess so hs
declaratioras touncontroversiamattersatthe summary judgmerstage does not raise ethical

concerns Cf. Olson v. Bemis Cp2013 WL 1790133, at *3 (E.D. Wis. Apr. 26, 2013)
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(explaining that most jurisdictions apply thgorneywitness ruleonly at trial, not duringpretrial
proceedings).

Aside fromthe free preview, Whitepages offertwvo fee-basedoptions (1) a
subscription-based “Premium Membershighd(2) aonetime purchase of &mart Check
Background Report Doc. 76at 16; Doc. 77 at 114-18, 25-27. Both options giaecess to
information not included in thizee previews. Id. at 1] 15, 26. The precisalistinctiors between
the twofee-based optionareimmaterial hereand Whitepages refersibothas the “Full
Background Report Doc. 76at 7. Whitepagepromoes the sale dfackground reports by
inviting usergo purchasehemwhen theyare viewinga free preview Doc. 76 at 15; Doc. 77 at
1120, 29.

Lukis’s free previewprovides only a landline phone number and physical address, and
advertiseshat more informatiois available through “Premium” or “Smart Check” purchases.
Doc. 63 at 22.In Lukis’s background report, summary pagésts the followingcategories of
information: (1) home address; (2) cell phone numbersg(&8)ed people; (4ddres and
property history; (5¢riminal and traffic history; (6hinancial history; (7) legal history; and
(8) licenses and permitdd. at7. The pageshat follow provide more detailed information
each of tlse areasfor instance, aection titled “Stephanie’s Home” provides statistics
regarding property sales and crime rates imlegghborhood.ld. at9. The ctions on criminal,
legal, and financial historgontaininformation about legahattersin which Lukishas been
involved. Id. at12-14, 17-20, 23.

The partieslispute whether the cell phone numbeted in Lukis’sbackground report
arepublicly availablefrom other sourcesWhitepages submits a declaration fribiaxdine

Thisselle,its Vice President of Finance and Opeara$, whoaves that Lukis’s cell phone



Case: 1:19-cv-04892 Document #: 89 Filed: 10/27/20 Page 5 of 20 PagelD #:625

numberscan beobtained on “numerous Web sites,” including “truepeoplesearch.com,
searchpeoplefree.com, beenverified.com, intelius.com, anywho.com, checkpeople.com,
usphonebook.com, and onlinereverselookup.com.” Doc.&2f110-11. And Whitepages
contendsn its briefthat “[m]any of those Web sites display [Lukis’s] name and cell phone
number for free...” Doc. 64 at 15 n.4. In response, Lukis’s courasadrs that he searched
those websites and that nonekeasavailableher cell phone numbefsr free. Doc.77-1at 8.
The genuinefactualdispute on tatissuemust be resolved in Lukis’s favat this stage See
Johnson892 F.3dat 893.

Fischer v. Instant Checkmate LLC (No. 19 C 4892)

Anyone can search thestant Checkmatevebsite for a person’s name and gain access to
a free preview oinformation connected with that name. Doc.a66f 2-3(all docket citations
in this section of the Background are to 19 C 48923tant Checkmategee previewsnclude a
person’sname, age;ity and state of residence, and other identifying informatidnat 4.
Like Whitepages, Instant Checkmatdsbhckground repostthatgive access to information not
included in the free previewdd. at f 1-3. By its own admissioimstant Checkmate us#s
free previews to “promote and sell its background reportisl”at 6. Instant Checkmate sells
access to its background reports only through a subscription service, not throughdhe sale
individual reports.ld. at 118-9.

Fischer’'sbackground report contains the following categories of informatiomaihe;
(2) birth dae; (3)aliases; (4)obs; (5) marriages and divorces; (6latives; (7yelated social
media pages; (§Yhone numbers, including cell phone numpg¥semail addresses;
(10) physical addresses; (11) criminal records; and (12) vehicles owned or doerG2 at 4-
29. Much of the information iRischer’sreportis inaccurate. Do®&5at 1 1-4. For instance,

thereportlists him as having been married ten times and divorced mittle his first wedding
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occurring before his seventh birthddyoc.62at4-7. Infact, Fischers still married to his first
and only wife, but the report does not incliudat marriage Doc. 65at 13-4.

Instant Checkmate asserts that all informatioitsifree previewss “obtainedfrom
publicly available federal, state, and/or local government public records,” antfRlaispute
that assertionDoc. 66 at 5. Significantly, however, Instant Checkmate doesassérthat its
background reports contain only publicly availaibl@rmation

Discussion

Summary Judgment Motions

Defendantssummary judgment motionaisetwo principal questions. First, could a
reasonable jury find th@defendantsuse ofPlaintiffs’ identities in theree previewg violates the
IRPA? Second, if the answer to the first question is yes, does the First Amepdoberit
Defendants from liability The statutory question will be addressed fiSee Eastland Music
Group, LLC v. Lionsgate Em't, Inc., 707 F.3d 869, 871 (7th Cir. 2013)E]ourts should avoid
unnecessary constitutional adjudicatipn BecauseéNhitepages’driefs appear taonflate the
free previews with the paywalled background rep@ts;. 64 (19 C 4871at10-14 Doc.79 (19
C 4871)at 916, it is important to note thafukis alleges onlythatthefree previewg infringe her
rights under the IRPADoc. 1-1 (19 C 4871t 110-18.

A. Liability Under the IRPA

The partiedocus most of their attention the questionvhether the free previesfall
within one ofthe IRPA’s statutory exemptions set forth in 765 ILCS/1075/35(b). But
Defendantslso renew argumentiitially madein thar motions to dismisghat thefree
previews do not meet thprima facierequirements for IRPA liability set forth in 765
ILCS/1075/35(b). The court will address thema facierequirementdirst and then turn to the

exemptions.
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1. Prima Facie Requirementsfor IRPA Liability

ThelRPA prohibits “us[ing] an individual’s identity for commercial purposes ... without
having obtained previous written consent ... .” 765 ILCS 1075/3@&g)n its motion to
dismiss Whitepages argudbat thefree previevg do not use Lukis’s “identity” because “many
people share the same name.” D@&t(19 C 4871) at 17 n.6. But none of tewvevidencean
the summary judgmemécordundermineg thecourt’sholding inits prior opinionthatLukis
could be uniquely identified from the information in free previewincluding her middle
initial, age range, and two addressé54 F.Supp. 3d at 761. A reasonable jury caddaw the
same conclusioon the summary judgment record.

Next, ating Dobrowolski v. Intelius, Inc2018 WL 11185289 (N.D. Ill. May 21, 2018),
Defendantsagain arguéhattheir useof Plaintiffs identitieswas not “for commercial purposes.”
Doc.64 (19 C 487)at 17-18 Doc.50 (19 C 4892at 13-14. The IRPAdefines‘commercial
purposes’to mean “the public use or holding out of an individwldentity (i)on or in
connection with the offering for sale or sale of a product, merchandise, goods, or s@iyices
purposes of advertising or promoting products, merchandise, goods, or servicespottiii)
purpose of fundraising.” 765 ILCS 1075/Bs a textual matter, thieee preview easilyfall
within this definition because Defendantse thepreviewsto “promot[e]” their “productsor
“services,’i.e, the paywalledackground repost Doc. 77 (19 C 487)at Y15; Doc. 66 (19 C
4892 at 16.

Pointing to the IRPA'’s legislative historyye district court decisionfiave hall thatthe
lllinois legislaturemeantto limit the term “commercial purposes” to situations wlegperson’s
identity is usedo promote a “separate produdddbrowolskj 2018 WL 11185289, at *3, or

“some other product,Thompson v. Getty Images (US), Jri2013 WL 3321612, at *2 (N.D. IIl.
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July 1, 2013), apart from the persortentity itself. Keying off those decision®efendants
arguethatbecause thbackground repastcontain alltheinformationset forthin thefree
previews, the previews failthe “separate producttest Doc.64 (19 C 4871) at 17-18; Doc. 50
(19 C 4892) at 13-14.

The court rejected thairgument in its prior opinion, 454 F. Supp. 3d at 760-61, and
adheres to that decision her¢remainsundisputed thaDefendantsise the free previews sell
subscriptions to their background reporBoc. 77 (19 C 487) at 118; Doc. 66 (19 C 489at
1 8. So, even IRPA liability required that the defendame the plaintiff's identity tpromotea
“separate product~a matter that is far from cleaeeDeSmet ex rel. Estate of Hays v. Cuofy.
Rock I$and, 848 N.E.2d 1030, 1039 (lll. 2006) (holding that “[w]here an enactment is clear and
unambiguous,” a court is “not at liberty to depart from the plain language and meaning of the
statute by reading into it exceptions, limitations or conditions that the legislature did not
express™—the free previews promote a subscripts@nvicethat provides informatiogeparate
from the aspects of a person’s identity revealed in the free previews. 454 F. Supp. 3d at 760-61.
Moreover, the background reports conti@nmore information than dthe free previews, so the
background reports quite plairdye a product “separate” from the aspectsleftity included in
thefree previews.

2. Statutory Exemptions

Thenext questions whether thdree previewg fall within one of the IRPA’s statutory
exemptions. Th&RPA exempts five categories of usege765 ILCS 1075/3h), threeof
which are relevanhere Exemption (1) coversreative worksexempting from IRPA liability
the “use of an individual’s identity in an attempt to portray, describe, or impersbatte t

individual in a live performance, a single and original work of fine art, play, book, article,
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musical work, film, radio, television, or other audio, visual, or autBaal work” 765 ILCS
1075/35(b)(1).As detailed below,>emption (2) isessentiallya catchall for core First
Amendment speeckpveing the “use of an individual’s identity for non-commercial purposes,
including any news, public affairs, or sports broadcast or account, or any political gaimpai
765 ILCS 107535(b)(2). And exemption (4tovessthe advertisement ohaterialprotected by
the other exemption$promotional materials, advertisements, or commercial announcements for
a use desdred under paragraph (1), (2), or (3) of this subsecti@e5 ILCS 107535(b)(4).

Defendant@argue thabecause background reports fit within exemptions (1) andh@),
free previews fit within exemption (4pecauseheyadvertisebackground reports. d2.64 (19 C
4871) at 16; Doc. 50 (19 C 4892) at 1hekey questiorhere then,is whether the background
repors fit within exemptios (1) or (2), for if the answer is yes, the free previaxesprotected
by exemption (4) because they in fact advertise background reports.

As forexemption (1), Defendants sultrthata background repoit a “book,”an
“article,” or a“visual work.” Doc.64 (19 C 487) at 5; Doc50 (19 C 4892) at 4Specifically,
Whitepagesontend that its website ia “digital book’; with eachbackground report beirm
“page” Doc. 64 (19 C 487)Lat11, whileInstant Checkmate describes its service as an “online
encyclopedia” containing “millions of biographical articted3pc. 50 (19 C 4892at9. In so
arguing,Defendantgio notaccount for thedjectivalphrase “single and original” that modifies
“book,” “article,” and “visual work.” 765 ILCS 1075/88)(1). To qualify for exemption (1),
then, each background report mustlisingleand original” book, article, or visual work, and
not just any wordsr images on a screen.

Even assumin@efendants’ websiteare the functional equivalent of bodikted with

articles, they do not compile information into an “original” form and thusatdall within
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exemption (1). The Supreme Cohés hel thatbecauseld-fashioned white pagegere
“devoid of even the slightest trace of creativithey were notoriginal” and thus did not
qualify for copyright protectionFeistPublications, Inc. v. Rural Tel. Serv. C499 U.S. 340,
362 (1991).Although the Court’s holding interpreted the Copyright AZtUJ.S.C. 8 10kt
seq, and not the IRPA{s reasoningvell illustratesthe common meaning tiie term*original”
asconnoting something more than a “mechanical or routtoenpilation of basicpreexisting
facts. 499 U.S. at 362Defendantsbackground reports are unoriginal in this sense, and so
exemption (1) does ngtrotect them.

Exemption (2)s potentially a better fitoroadly embracingll “non-commercial
purposes,” including “news” and “public affairs.” 765 ILCS 107%38&). Courts and
legislatures have long recognized that righpoblicity laws can conflict with the First
Amendment, and thusave created carvauts to preserve tt@onstitutionally legitimatecopeof
those laws SeeHaynes v. Alfred A. Knopf, In@ F.3d 1222, 1232 (7th Cir. 1993)The First
Amendment greatly circumscribes the right even of a private figure to obtain dafoate
publication of newsworthy facts about him 7); Downing v. Abercrombie & Fit¢265 F.3d
994, 1001 (9th Cir. 2001) (describing a “First Amendment defengb&Baliforniacommercial
misappropriatiorof name and likenegsrt); Cardtoons, L.C. v. MB Players As%, 95 F.3d 959,
968 (10th Cir. 1996) (“The Oklahoma publicity statute contains two exceptions designed to
accommodate the First AmendmentRpgers v. Grimaldi875 F.2d 994, 1004 (2d Cir. 1989)
(“[Clourts delineating the right of publicity ... hawecognized the need to limit the right to
accommodate First Amendment concernsExemption (2) belongs tinattradition. Indeed,
duringthe legislativedebats, theIRPA’s sponsor—plainly referring to exemption (2)—

explained thathe statutéincludes exceptions that will protect the First Amendment interest of

10
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individuals, such as artists and reporters.” H.R. Journal, 90th Gen. Assemb., Reg. Sess. 226 (Il
Apr. 24, 1997).1t follows thatexemption (2) should be construed to align with First Amsarat
law—notas a matter ofonstitutional avoidance, but because the lllinois legislah@ant to
incorporate First Amendmenbncepts Seeln re Pension Reform Litig32 N.E.3d 1, 23 (lll.
2015) (givingparticularweight to the remarks of “the chief sponsor of the legislatidfrdhe v.
City of Bloomington789 N.E.2d 1211, 1214 (lll. 2003) (citing the remarks of a bill's sponsor as
a “[v]aluable construction ajflin interpreting an ambiguous staf()te

As evidenced by its reference to “rRoommercial purposes,” including “news” and
“public affairs,” 765 ILCS 1075/35(b)(2), exemption (2) incorporates two concepts from First
Amendment law: the distinction betwesoncommerciahnd commercial speechnd the
distindion between speech on matters of public concern and speech of solely private concern.
SeeSnyder v. Phelp$62 U.S. 443, 452 (2011) (“[N]ot all speech is of equal First Amendment
importance, ... and where matters of purely private significance are @t st Amendment
protections are often less rigorous.”) (internal quotation marks omitadyferer v. Office of
Disciplinary Counsel of the Sugt. of Ohig 471 U.S. 626, 637 (1985) (“[W]hat has come to be
known as ‘commercial speech’ is entitled to the protection of the First Amengdaitsgit to
protection somewhat less extensive than that afforded ‘noncommercial speechiénddres
focusalmostentirely onthe public concerrprivate concermlistinction contendinghatbecause
thebackground repastcontain “publicly available” information from sources like court records,
they qualify as “news” or “matters of public conceridbc.64 (19 C 487) at 1216; Doc. 50
(19 C 4893 at 1213.

The Supreme Court recentigldressed thpublicconcern/private concemistinction in

Snyder v. Phelpsupra which explored First Amendment limit®n astatelaw intentional

11
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infliction of emotional distreswrt. 562 U.Sat450. The Court held that the application of
thoseFirst Amendment limitsturns largely on whether [the] speestof public or private
concern, as determined by all the circumstances of the casat451. As the Court explained,
the “content, form, and context” of the speech factor in this inqityat453 (citingDun &
Bradstreet, Inc. v. Greenmoss Builders, |d@.2 U.S. 749, 761 (1985)). “While none of the
three factors is dispositive, content is the most importafitiStofek v. Vilage of Orland Hills
832 F.3d 785, 794 (7th Cir. 2016). And ascoritent; “[s]peech deals with matters of public
concern when it can be fairly considered as relating to any matter of politidgal, soother
concern to the community, or whensta subject of legitimate news interest; that is, a subject of
general interestral of value and concern to the publiSnydey 562 U.Sat453(internal
guotation marks omitted). Speech of private concern, by contrast, does not “seek to
communicate to the public or to advance a political or social point of viBardugh of Duryea
v. Guarnieri 564 U.S. 379, 398 (2011).

At least on the summary judgment record, the background regerfsoperly
characterize@s private concern, not public concern, speddte background reports do not
relate tao*political” or “social” issues rather, hey listinformationlike phone numbers, current
and past addresses, and posgibligtives Whitepages argues thabte facts are of “public
interest” because they could help widttémpting to locate a distai@mily member who may
have moved, conducting a background check on a potential new employee, or contacting a
nearby neighbor in a time of emergencypbc. 79 (19 C 4871) at 15. Yet thogsesare private,
not public,asSnyderunderstandthedistinction. Thus, Bhough the background reports may be
helpful to specific individuals—a family member, an employer, or a neighlioeyare not “a

subject of general interest3nydey 562 U.Sat453.

12
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Themost“public” aspect of theeportsis the information derived froraourtand other
public records: marriages and divorces, bankruptciesgiaitcand criminalcases Doc. 63 (19
C 487) at 1214, 17-20 23 Doc.62 (19 C 489pat 47, 16-26. Bubecausélaintiffs are not
public figures, it is unclear why tBe recordswhatever their provenancare “asubject of
legitimate news intereStwhich wasSnydels primary consideration. 562 U.S. at 453.
Moreover, as discussed below, evesaimeof the information included in the background
reports derive frongourt and other public records, tteportsalsoinclude purely private
informationlike cellphone numbers and email addres$asc. 63 (19C 4871) at 10; Doc. 62
(19 C 4892) at 8-10.

In addressing this general poiBefendantsnvoke aline of cases thatn distinguishing
public concerrspeech fronprivate concern speech, givasbstantialveight towhether the
informationis derived from public or private sources. That line begins @tk Broadcasting
Corp. v. Cohn420 U.S. 469 (1975), which held that Georgia could not impose civil liability on a
journalist for publishing the name ofkaxual assauitictim obtained from court recordsd. at
496-97. In so holdinghe Court came close saying that anything ithe publicrecord is of
public concern: “Public records by their very nature are of interest to those cahoatin the
administration of government, and a public benefit is performed by the reporting of the true
contents of the records by the mediéd. at495. ApplyingCox Broadcastingo a privacy
lawsuit against a journalist, the Seventh Circuit observed a quarter centuhatjbe First
Amendment creates a privilege to publish matters contained in public records evert#tjoubl
would offend the sensibilities of a reasonable persétaynes 8 F.3d at 1231-32. But the
Seventh Circuitecentlyclarified that tlose casegeflectthe special role ahe pressn

publicizing court proceedingsSeeCourthouse News Serv. v. Brqy@®8 F.3d 1063, 1069 (7th

13
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Cir. 2018)(“Press access in particular is importanfciling CoxBroad, 420 U.S. at 491-92).
Here,by contrastthe background reports do not inform the pulalidargethrough journalistic
coverageof court proceedingsather,they provide onljparebonesummarie®f courtrecords
for the benefit oprivate purchaseisf suchreports

So understood, background repdati within the ambit oDun & Bradstreet, Inc. v.
Greenmoss Builders, Insuprg which Snydercited as‘an exampleof speeh of only private
concern.” 562 U.S. at 453Dun & Bradstreeinvolveda defamatiorsuit against a credit
reporting agencyor falsely repoiing that the plaintiff had filed for bankruptcy. 472 U.S. at 751.
In holding that theredit report concernétho public issue,” the Supreme Court reasoned that
the report was “solely in the individual interest of the speaker and its specifiessisiudience”
and was “made available to only figabscriberswho, under the terms of the subscription
agreementgould not disseminate it furtherld. at 762.

Notably, the dissentindustices irDun & Bradstreetook the same positidhat
Defendantsakehere. CitingCox Broadcastingthe dissent contendditiat because every
bankruptcy is “a matter of public record,” the credit report should “fallfhiviiny reasonable
definition of ‘public concern.”Id. at 789 (Brennan, J., dissenting)he Dun & Bradstreet
majority rejected tht categorical rulewhich would laveimmunizel all speectderived from
public records without regard to content, foongcontext. Like the credit reports Dun &
Bradstreet Defendantsbackground reports include some information derivexh public
records. Moreover, like the purveyor of the credit reports, Defendalhtbeir background
reports in private business transactiofiadeed, Whitepagesterms of usgrovidethat its
background reports “may not be published, sold, or rented to any third padg. 77-1 (19 C

4871) at 13.) Given all this, the background reports are speech of private, not public, concern.

14
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Indeed, undebun & BradstreeandSnydey the background repamnight qualify as
privateconcern speech even if their conteatidedenirely from publidy availablesources.

But the court need ngo that farto reject Defendantsubmission on summary judgment that
background reports fit within exemption (2)he reason is th&tlaintiffs adducesvidence that

the reports contain sonm&ormation—their cell phone numbers and email addresses
unavailable from any public source. Doc. 77 (19 C 387 34; Doc.65 (19 C 4892 at 5.

The factthat thereportsblend public and non-public information, considered togetilitrthar
sale n a private, non-journalistic contextstablishest the summary judgment stage ttiegy

are speecbf private concern and therefdret theyfall outside the scope of exemption (2) even
on Defendants’ understanditigatthe exemption turns dihe public concern/private concern
distinction and orheir furtherunderstanding that the distinction turns on the source of the
reportednformation.

Thebackground repoststill could qualify for exemption (2) if they us@&daintiffs
identities for “noneommerdal purposes.’Defendantdargely neglect thisomponenbf
exemption (2), focusingrimarily ontheir publidprivateconcernargumen, but they ddoriefly
contencthat thereports are “not ‘commercial speeclkiéspite being “sold for profit.” Doc. 64
(19 C 4871) at 14; Doc. 50 (19 C 4892) at 13. Defendants are wrong, at least on the summary
judgment record.

As an initial matterthe meaning of “non-commercial purposes” in exemption (2), 765
ILCS 1075B5(b)(2),is notthe mirror image othe meaning ofcommercial purposes” iii65
ILCS 1075/30(a), the provision thi esprima facieliability under the IRPA As discussed
above, gemption(2) alludesto federal First Amendment doctrine and its concept of

noncommerciagpeechthe term “commercial purposes” §30(a), by contrast, is defined by § 5
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of the IRPA. See765 ILCS 1075/5 (defining “commercial purposes” to mean “the public use or
holding out of an individuas identity (i)on or in connection with the offering for sadr sale of

a product, merchandise, goods, or services; (ii) for purposes of advertising or promoting
products, merchandise, goods, or services; or (iii) for the purpose of fundrpisihg'Seventh
Circuit has notethis dissonance SeeJordan v. Jewel Food Stores, In¢43 F.3d 509, 514 n.4
(7th Cir. 2014) (“It is true that each of the statutory and comiaarclaims alleged here has a
‘commercial’ element in one form or another, but it's not clear that the Suf@em&s
commercialspeech doctrinshould be used to define this term in each cause of action.”).
Accordingly, use of a person’s identity could“cemmercial’so ago establish @rima facie

IRPA violation, but still “noncommercial’so ago qualify for exemption (2).Cf. Best v.

Berard 776 F. Supp. 2d 752, 756, 759 (N.D. lll. 2011) (holding that a television broadcast had a
“commercial purposetinder 8 30(a), butill qualified for exemption (2) ds matter ofpublic
concern”).

AlthoughDefendantsnsist that theibackgroundepors are noncommercial in the sense
of exemption (2) and the First Amendment, they leave the point severely underdevédlbped.
law on how to distinguishoncommerciafrom commercial speealmder the First Amendment
is complex. As the Seventh Circuthas explained'there is a ‘commorssense distinction’
between commercial speech and other varieties of speech, and we are to give éffiect to t
distinction.” Jordan 743 F.3d at 517 (citin@hralik v. Ohio State Bar Ass'd36 U.S. 447,
455-56 (1978)).And citingBolger v. Youngs Drug Prod. Corpl63 U.S. 60, 66-67 (1983hd
Seventh Circuit has held tHaielevant considerationso the distinctionjnclude whether: (1he
speech is an advertisement; 2@ speech refers to a specific product; &)dhe speaker has an

economic motivation for the speechldrdan 743 F.3d at 517 (quotation marks omitted). But
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Defendantsarguments on this poirareconclusory, making no reference to Bagerfactors or
other leading cased he courtthereforewill not grant summary judgmeit Defendant®nthe
ground that the background reports qualifnascommerciaspeech under the First Amendment
and thus fall within exemption (25ee M.G. Skinner & Assocs. Ins. Agency, Inc. v. Norman-
Spencer Agency, In@45 F.3d 313, 321 (7th Cir. 2017) (“Perfunctory and undeveloped
arguments are waived. .”); Batson v. Live Nation Entm't, In¢/46 F.3d 827, 833 (7th Cir.
2014) (“[A]s the district court found, the musical diversity argument was falfegeause it wa
perfunctory and underdeveloped.”).

Instant Checkmate belatedly and substantially expandsiisommerciaspeech
argument in a supplemental brief and moves for leave to file that Brgef.80 (19 C 4892)
Doc.81 (19 C 4982) at 1-2. The motion is granted inasmuch as the court has revieklresf.the
Citing a recent Ninth Circudecisionconcerning celelity profiles on IMDb.comJMDb.com
Inc. v. Becerra962 F.3d 1111 (9th Cir. 2020pstant Checkmate argudsat its background
reports are noncommercigpheechunder thehreeBolgerfactors Doc.81 (19 C 4982at 2-4.
IMDDb’s “free, publicly availabléprofiles of celebrities—who qualify as public figuresare
likely distinguishable from Instaf@heckmate’gpaywalled background reports of private
individuals. IMDb.com, Inc, 962 F.3d at 1122. In any eveat;district court is entitled to find
that an argument raised for the first time in a reply brief is forfeitéddrtiucci v. Moore572
F.3d 313, 324 (7th Cir. 2009), and that is doubly true of an argument raised for the first time in a
supplemental briefiled by a party that has already filed a reply brief

In sum, a reasonable jury could find on the summary judgment réditte
background repostdo not qualifyfor exemption (1) of2), and therefore thdhe free preview

are not exempted from IRPlRbility by exemption (4).
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B. First Amendment Defense

Thenext question is whether the First Amendment bars applying the IRPAfte¢he
previews. Up to this point, the First Amendment has played only an indirectigoits
incorporation in exemption (2) and, derivatively, exemption (4). vttt Plaintiffs having
adduceckvidencesufficient for a reasonable jury to find a nexemptedRPA violation, the
First Amendmentanoperateirectly as a affirmative defense to liabilitylnstant Checkmate
declined to move for summary judgment on First Amendment grounds, relying only on the
statutoryexemptions. Doc. 50 (19 C 4892) at 13. Whitepages, by contrast, contends that the
free previews—and, for that matter, the background reperare protected speech under the
First Amendment. Doc. 64 (19 C 497t 1011, 14.

Whitepagesgainfails to develop its position on this pointhe free previews, if
anything, present a more difficliirst Amendmentase for Defendants than do the background
reportsbecausehey “propose a commercial transaction” and thus fall “within the core notion of
commercial speech.Jordan 743 F.3d at 516 (citingolger, 463 U.S. at 66). Whitepagdsees
not explain why the free previewgverthelesgualify as noncommerciapeech.And if thefree
previewsare commercial speedneir regulationwould be subject to onlintermediate scrutiny
underCentral Hudson Gas &lectric Corp. v.Public ServiceConmissia, 447 U.S. 557, 562-

64 (1980) another case that Whitepages does not tgainderdevelopeéirst Amendment
argument accordinglis forfeited. See M.G. SkinneB45 F.3cat 321.

1. Motionsto Reconsider and for Interlocutory Appeal

Defendantsalso ask the court to reconsider its denial of tmgitions to dismiss or
alternatively to certify interlocutory appeals of the deni@locs.40, 43 (19 C 4871 Docs.39,

51 (19 C 4892).Thereconsideration motions atenied as they merely “rehash][] old
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arguments,” many of which the court has again addressed in denying the summary judgment
motions. Oto v. Metro. Life Ins. Cp224 F.3d 601, 606 (7th Cir. 2000).

A district court maycertify an order for an interlocutory appeal oiflyt determines that
the order “involves a controlling question of law as to which there is substantial ground for
difference of opinion and that an immediate appeal from the order may matadiadigce the
ultimate termination of the litigation.28 U.SC. §1292(b). “There are four statutory criteria
for the grant of a section 1292(b) petition to guide the district court: there must be amjaesti
law, it must be controlling, it must be contestable, and its resolution must promisedappee
the litigation ... . Unless all these criteria are satisfied, the district court may ndi@rd sot
certify its order... for an immediate appeal under section 1292(Bhtenholz v. Bd. of Trs. of
the Univ. of lll, 219 F.3d 674, 675-76 (7th Cir. 2000) (emphasnitted). Pertinent here, the
guestion of law must be a “pure” question of law, “something the court of appeals could decide
quickly and cleanly without having to study the record,” such as “a question of the meaning of a
statutory or constitutional provision, regulation, or common law doctrilte.at 676-77.As
demonstrated by the court’s opinion denying Defendants’ motion to dismiss, agpkying
IRPA’s statutory exemptions and the First Amendment law they incorperessespecific and
fact intensive. Neither the exemptions nor the First Amendroesdtesa legal defensthat the
Seventh Circuit could decide “quickly and cleanly without having to study the record.”

The Seventh Circuit’s decision in re Text Messaging Antitrust Liagion, 630 F.3d 622
(7th Cir. 2010), is not to the contraryhat decisiorauthorizedanappeal under § 1292(b) to
consider whethest complaintplausiblyalleged antitrust violations under thindarcannounced
in Bell Atlantic Corp. v. Twombjyp50 U.S. 544 (2007), even thouije appeatequired

“apply[ing] a legal standard .to a set of factual allegatioris630 F.3dat 625, 627.The
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Seventh Circuit distinguishedhrenholzon the ground thatwomblywas “a recent decision, and
its scope unsettled,” leaving “[p]leading standards in federal litigation ... irefertnld. at626-
27. As aresult, the Seventh Circuit explained, an early appeal could potentially “head off
protracted litigation.”ld. at627. In so holding, the Seventh Cirawiterated thgeneal rule

that “routine applications of welettled legal standards to facts alleged in a complairfhaiie
appropriate for interlocutory app€alld. at626.

This court’s decision denyinBefendants’ motions to dismiss faiguarey within the
geneal ruleestablished byAhrenholzand does not qualify for the narrow exception recognized
in Text Messaging The scope and application Divomblys plausibility standard is nogettled,
and no otherecent thinly interpretedSupreme Court decision potentially contribis issues
presented by Defendants’ motions to dismiss. Interlocutory appeals of the court’s déhoakof
motionsthereforewould be inappropriate.

Conclusion

Defendantsimotions for reconsideration, for certification of interlocutory appeals, and

for summary judgment are deniebhstant Checkmate’s motidor leaveto file a supplemental

brief is granted.Plaintiffs motion to continudnstant Checkmate’'summary judgment motion

hre—

to allow further discovery is denied as moot.

October27, 2020

United States District Judge
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