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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THOMAS J. CANNA, individually and

derivatively on behalf of CANNA &

CANNA, LTD.,

Case No. 1%v-5555
Plaintiff,

Judge Robert M. Dow, Jr.

JOHN F. CANNA and HAUSER, 1ZZ0,
PETRARCA, GLEASON, &
STILLMAN, LLC,

Defendants.

)
)
)
)
)
)
V. )
)
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MEMORANDUM OPINION AND ORDER

Plaintiff Thomas Canné‘'Thomas”), individually and derivatively on behalf of Canna &
Canna, Ltd(“C&C") brings suit against his brother and law partdehnCanna (“ack’) and
Hauser, 1zzo, Petrarca, Gleason, & Stillman, LLC (“Hauser”) for allegedtian$zof the federal
Computer Frad and Abuse Act, 18 U.S.C.S. § 1380seq. andvarious state law claims arising
out of the breakup of C&CCurrently before the Court are Defendants’ motions to dismiss the
complaint for lack of jurisdiction and failure to state a cld@&7] and [29]. Both motions, [27]
and [29] aregranted in part. For the reasons that follow, the Court determines that abstention is
appropriate under th€olorado Riverdoctrine. These proceedings therefore are stayed pending
resolution of Case Numb2019CH09429n the Circuit Court of Cao County. The parties are
instructed to provide the Circuit Court with a copy of this memorangfuimon and to file a joint
status report with this Court within seven days of the Circuit Cofirtal dispositionof Case

Number 2019CH09429.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2019cv05555/367898/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2019cv05555/367898/47/
https://dockets.justia.com/

Background

Thomas andackare brothers and attorneys. In 1990, they incorporated C&C, a small law
firm located in Orland Park, lllinois. Thomas akackwere (or are) 50% shareholders of C&C
pursuant to a shareholder's agreement. Thomagdaxaidare alsohe sole directors of the firm.
Until his resignation in August 2019ackserved as President and Treasurer of C&C. Thomas
was Vice President and Secretary and allegedly assumed the office of Presidentgdlémks
resignation. Jacks sonPatrick Canna (“Patrick”) and Thomas’ son Michael Canna (“Michael”)
becane associateof C&C in 2012. Patrick resigned from C&C on July 31, 2019.

C&C'’s office is located at 107080705 W. 159th Street in Orland Padackand Thomas
are both 50% beneficiaries of a land trust (“Land Trust”) that owns the propErgy receive
rentalincome from renting out part of the property to a tpedty tenant. The incomeheld in
an account at Fifth Third Bank (“Rental Account”).

In 2018,as in earlier yeardackexpressed an interest in retiring from the practice of law.
In May 2018, 'homas suggestdatat C&C mergevith another “school law firm,” like Hauser, so
Jackcould obtain money for retirement. On May 25 of that ydack Thomas, and the eight
controling members of Hauser signed a confidentiality and-disriosure agreement
(“Confidentiality Agreement”). On May 31, Thomas and Michael met Yattklzzo, Ray Hauser,
and several other members of Hauser to discuss a possible.mEngenas and Michael provided
the Hauser attorneys with copies of C&C’s confidential financidl @dient records, including a
complete list of its public clients (school districts, library municipalities,) @&nda complete
summary of billing for those clients. Ultimately, the parties were unable to agreentofte a
merger. Merger negotiatisrended March 4, 2019. Hauser promised to return information that

was provided pursuant to the Confidentiality Agreement, but never did.



The complaint alleges on information and belief that after merger negotiations ended
unsuccessfullyJack—while still an officer and shareholder of C&&ontinued to communicate
and negotiate an agreement with Hauser about joining the firm in an “of courleett mome
other capacity, in exchange for encouraging existing C&C clients to fbilewto Hauser. Jack
allegedly concealed these discussions from Thandsegan to inform existing clients of C&C
of his intention to joirHauser and to encourage them to leave C&C and retain Hauser for legal
services.

On July 8, 2019,Jack notified Thomas that he had filed documents with the lllinois
Secretary of State to dissolve C&C, without Thomas’ knowledge or approval. Augdodihe
complaint, the documents Thomas filed falsely represented that the dissolas approved by
consent of all the shareholders datitto vote on dissolution. On July 15, 2019, the Secretary of
State’s office returned the documedtcksubmitted, “after refusing to file them because they
could not be filed based upon the information that he included in his submittalat JIL]C&C
continues to be an “active” lllinois corporation.

Jacks final day at C&C before joining Hauser was July 31, 2019. According to the
complaint,Jacktook numerous unauthorized actions in his final days at Hauser to prevent C&C
from continuing to op&ate and compete with Hauser, including terminagiimgost allof C&C’s
employees, including Thomas’ son; renmgy Thomas as a signer from C&C’s checking and
savings accountshuspreventing him from processing payroll for the remaining staff; stopp
payment on C&C'’s pending checks; disconimyC&C’s Westlaw service; canceil health and
Life insurance policies for C&C employees; renmayoffice furniture, file cabinets, and other

items owned by C&C; boxing up and removing client files; deleting icefilas from C&C'’s



server;and disabling C&C’s website; and withdrawing the balance of the Rental Accosrd. A
result ofJacks actions, C&C is unable to effectively service its clients.

Jackalso allegely hired a computer consultant, without Thomas’ knowledge, to “(1) use
the current main password (known to all C&C employees) to access the C&tliteorserver
which holds all of C&C’s digital files to change that main password for the servemhre
password allows direct access to the physicaksdrox in the server room to make administrative
changes) which passwodackstill refuses to share with Thomas or other C&C employees; (2)
change Thomas’ personal password that allows Thomas access to the C&C serventtfrbin b
office desktop computeand for remote access) which accdssk has never restored; (3)
temporarily change Michael's personal password that allows him access to thefsemvéoth
his office desktop computer and for remote aceesa) action which he undid on July 26, 2019
upon Thomas’ confrontation; (4) disconfjgcthomas’ and Michael's access to the full intra
office network which he has never restored; (5) cut off all employee access to the &&@rsc
and, upon information and belief, (6) remove and/or copy files then€C&C computer server for
use at his new competing law firfiJauser] and (7) take other undiscovered or unknown action
affecting the C&C computer network, computers, and server.” [1] at 14.

Jackrefused to giveThomasthe new passwords. Thomas'cass to C&C'’s files and
computer equipment has not been restored. On August 1, 2019, Thomas sdaddarquest
to examine C&C’s corporate recorddackrefused the request and has allegedly continued to
refuse to provide the requested records.

Based on these facts, Thomas brings eleven causes of action agelwstd/or Hauser.
The only federal claim is for violation of the Computer Fraud and ABagel8 U.S.C. § 1036t

seq. (“CFAA”"). Thomas also asserts lllinois state law claims for breach of fiduciaty, du



conversion, unjust enrichment, shareholder remedies under 805 ILCS 5/12.56, tortious
interference, and breach of confidentiality and -dmtlosure agreementCurrently before the
Court are Defendants’ motions to dismiss the complaint for lack of jurisdictioraduncfto state
a claim.
. Legal Standard

Defendants move to dismiss the complaint pursuant to Federal Rules of CivilPeoced
12(b)(1) and 12(b)(6). Defendantsblorado Riverabstention argument, which the Court finds
dispositive, is raised pursuant to 12(b)(1). Under 12(b)(1), the Court must accept-pleagéd
facts as true and draw reasonable inferences in favbeqgflaintiff. SeeCapitol Leasing Co. v.
F.D.I.C., 999 F.2d 188, 191 (7th Cir. 1998)elaney v. Specialized Loan Servicing, L2015
WL 7776902, at *5 (N.D. Ill. Dec. 3, 2015). In addition, the Court “may properly look beyond the
jurisdictional allegabns of the complaint and view whatever evidence has been submitted on the
issue to determine whether in fact subject matter jurisdiction exiStsJacks United Church of
Christ v. City of Chicago502 F.3d 616, 625 (7th Cir. 2007) (quotingng v. Shorebank Dev.
Corp., 182 F.3d 548, 554 (7th Cir. 1999)The party seeking jurisdiction bears the burden of
proving that jurisdiction is satisfiedseeGlaser v. Wound Care Consultants, .Ine70 F.3d 907,
913 (7th Cir. 2009)Nieves v. Bank of America,A, 2015 WL 753977, at *3 (N.D. Ill. Feb. 20,
2015).
[I1.  Analysis

Thomas does not mention in his thiftye-page complaint that he addckare already
parties to another lawsuit concernidgcks attempt to close C&C’s operatiansack filed that

declaratory actiorn the Cook County Circuit Couttvo days before Thomas filed this federal



action. Based on the pendency of that state court proceeding, both Defendants ask tlee Court t
dismiss this action pursuant to tBelorado Riverdoctrine.

The federal courts have a “virtually unflagging obligation ... to exercise thaiction
given them.” AXA Corp. Sols. V. Underwriters Reins. Co@7 F.3d 272, 278 (7th Cir. 2003).
Nonetheless, even where jurisdiction is presentCiblerado Riverabstention doctrinallows a
federal court tdstay or dismiss a suit. when a concurrent state court case is underway, but only
under exceptional circumstances and if it would promote ‘wise judicial administtatiereed v.
JPMorgan Chase Bank, N,A56 F.3d 1013, 1018 (7th Cir. 2014) (quotidgiorado River Water
Conservation Dist. v. United State®24 U.S. 800, 8218 (1976). The Colorado Riveranalysis
proceeds in two steps. First, the Court must determine whether the stééelemal actionare
parallel. Sed-reed 756 F.3d at 1018. “[F]Jo€olorado Riverpurposes ... [p]recisely formal
symmetry” between the state and federal suits “is unnecessary” to find paralikt&ms v. VIM
Recycling, Ing 644 F.3d 483, 4989 (7th Cir. 2011). Raher, suits are parallel where
“substantially the same parties are contemporaneously litigating substathigatigme issues in
another forum.” Freed 756 F.3d at 1019 (internal quotation marks omitted). In other words,
“[t]he question is not whetherdhsuits are formally symmetrical, but whether there is a substantial
likelihood that the [state] litigation will dispose of all claims presented in the fezhga.” AAR
Int’l, Inc. v. Nimelias Enters. S.A250 F.3d 510, 518 (7th Cir. 2001) (internabtgiion marks
omitted). “Any doubt regarding the parallel nature of the [state] suit should dieeesn favor
of exercising jurisdiction.”Adkins 644 F.3d at 499 (internal quotation marks omitted).

If, and only if the Court determines that the state and federal suits are parallel, it moves on
to examine and balance the following ten +&xclusive factors to determine whether abstention

is warranted:



1) whether the state has assumed jurisdiction over property;

2) the inconvenience of the federal forum;

3) the desirability of avoiding piecemeal litigation;

4) the order in which jurisdiction was obtained by the concurrent forums;

5) the source of governing law, state or federal,

6) the adequacy of the state court action to protect the feuaiff's rights;

7) the relative progress of state and federal proceedings;

8) the presence or absence of concurrent jurisdiction;

9) the availability of removal; and

10) the vexatious or contrived nature of the federal claims.
“No one factor is necessly determinative; a carefully considered judgment taking into account
both the obligation to exercise jurisdiction and the combination of factors dimmagainst that
exercise is required.Colorado River424 U.S. at 818-19.

The Court first consiers whether the Cook County action and this suit are sufficiently
parallel to warrant abstention und&slorado River Jackhas provided the Court with information
and documents concerning the state court proceeding, which the Court can consider for purposes
of Defendants’ 12(b)(1) motionJackfiled his declaratory action on August 15, 2019, along with
an emergency motiorof a temporary restraining order (“TRO”), seek{iy a declaration that
Thomas agreed to dissolve the law fi@), judicial dissolution, ang3) an injunction prohibiting
Thomas from depleting the firm’s assets and taking other unilateral actions pdhport behalf
of the dissolved firm. More particularlyackalleges in his complaint that Thomas demanded
dissolution of C&C in March 2019 and in April 2019 agreed to dissolve the firm on July 31, 2019

and vacate and sell thend Trust propertiesJadk further alleges that Thomas took several steps



to wind down C&C, including: (1) informing staff of the dissolution; (2) drafting a dissolu
memo; (3) informing the administrator of the Firm’s 401(k) plan that the firm wasldisg; and
(4) hiring outside counsel to effectuate a speedier dissolution. Thomas alsdlalfggpared to
start a new firm with his son by applying for malpractice insurance and inforntkghdda he was
going to sign a lease for his new firm’s office space.

According toJack he acted in reliance on Thomas’ agreement to dissolve the firm when
he agreed to join Haar as “of counsel.” However, on June 17, 2019, Thomas allegedly
unilaterally repudiated his agreement to the dissolutimtkbelieved that the repudiationroa
too late and continued to take steps consistent with dissolution, includingitmaimgj his clients
and transferring their files (per the clients’ directions) to Haudackalsoalleges that Thomas
improperly purported to usurp the role of President of C&C and informed the one remaifiing sta
member that he would continue the firm indefinitely and continue to pay himsklfig son with
the firm’s funds. Jackfurther alleges that Thomas improperly opened a bank account in C&C’s
name; falsely ideified himself to C&C’s clients as President of C&C and directed they send
payments directly to him for deposit in his bank account; mispresenteththatill worked for
C&C; and falsely implied thalackhad engaged in misconduct related to C&C’s bardoants
and funds.

On August 29, 2019, the Cook County Circuit Court entered a TRO against Thomas. That
order remains effective. At some point, the brothers agreed to mediate, but Thegedyall
reneged on that agreemedacksubsequently amendéds complaint in the Cook County action,
adding counts for breach of contract, tortious interference with economic acdsjasheégmation

per se, and violation of the Illinois Right of Publicity Act.



Defendantgonvincingly argudhat the state court suit and this case are parallel lecaus
the primary factual and legal issues raised in the state court action are the same as thase raised i
Thomas'’s federal action: namely whetAdgromas agreed to dissolve Hauser; if so, whether his
attempt to repudiate that agreement was effective; the contours of Jack'syidiutias to C&C
and Thomasand whether Jack breached any of his duties in taking the various actions he took
trying toshut down C&C'’s operations. These issues are implicated in Plargitite law claims,
as well as his CFAA claim. For instance, Thomas’ CFAA claim is premisedh&aogy that Jack
was in breach of his fiduciary duties at the time he accessed C&C’sitameguipment and files,
and therefore was not an authorized user for purposes of CFAA liability. See 731] at

Tellingly, in the Circuit CourtThomasmoved to dismiss Jack’s firfited complaint on
the basis that all of the claims should proceeéederal court instead. Thomas reasoned that
although the two cases were factually identical, only the federal courts coulgeersdiction
over the CFAA claim (amrgumenthe Court finds unconvincing, for reasons explained below).
Thomas argued délhe hearing on the motion to dismisig's all the same operative fact#t’'s the
same thing. It's two brothers fighting each other over the busindg82] at 3. Thomas also
acknowledged the inefficiency of proceeding in two forums, asserting that fgngeing to end
up with double depositions, double discovery, double everythiid).” Thomas’ position in the
state court proceeding undercuts his claim that the background facts of the two e4aksast
unrelated.” [31] at 13.

Further, Thoma fails to acknowledge the point made by Defendants and the Circuit Court
that Thomas’ claims here may be barredds/judicatawhen the Cook County action concludes.
SeeFreed 215 F. Supp. 3d at 650 (“[p]rinciples rafsjudicataprovide another lens” to analyze

whether state and federal suits are paralleffendantgontendhat adjudication of the claims in



the Cook County lawsuit would dispose of all the claims presented in this |abetatise “a
finding in the Cook Countwction that Jack properly relied on Thomas’s agreement to dissolve
despite his eleventhour changef-heart—the exact basis for Jack’s promissory estoppel eflaim
would give Jack a completes judicatadefense to nearly all claims[30] at 7. In grantng Jack’s
motion for a TRO, the Circuit Court found a likelihood of success on Jack’s parpnestoppel
claim. And in denyingflhomas motion to dismiss, the Circuit Court also pointed outrdse
judicata problem, noting that “[e]verybody would [be] bound by either one of the courts’
decisions.”Id.

The Court agrees that Thomas chooses not to assert his claasi€ounterclaims in the
state court action, the court’s decision couldré® judicatain this actior—an issue that Jack
discusses but Thoas does not mention in his brief. In lllinoishé defense ofes judicataor
claim preclusion requires proof of three elements: “(1) there was a final jatd@mehe merits
rendered by a court of competent jurisdiction; (2) there was an identity & chastion; and (3)
there was an identity of parties or their privie$’A.L. NY Holdings, LLC v. Guina®58 F.3d
627, 632 (7th Cir. 2020) (quotirReinv. David A. Noyes& Co. 665 N.E.2d 1199, 1204 (lil. Sup.
1996). The defense precludes relitigation of not only matters that were actuallyddecille
original action, but also matters that could have been decided in that dctiorillinois uses a
“transactional analysis” to determine whether two suits involve idetcales of actionSquires-
Cannon v. Forest Preserve District of Cook Cour@97 F.3d 797, 804 n.d/th Cir. 2018).
“[S]eparate claims will be considered the same cause of action for purpossgutficataf they
arise from a single group of operative facts, regardless of whether they assemidiffeories of

relief.” River Park, Inc. v. Citpf Highland Park 703 N.E.2d 883, 893 (lll. Sup. 1998).
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As explained above, all of Plaintiff's claims arise from a single group of opefatite
concerning Jack’s attempts to shut down C&C. The Court is aware of no reason whif Plainti
could not brig those claims as counterclaims in the state court action. The Circuit Goedt st
as much Sed30] at 7 (‘There’s absolutely no reason, none whatsoever, that all of the counts that
Mr. Tom Canna had filed in federal court could not have been a colantein this courtroom as
well as an answer to the complaint or a #pedty complaint as it relates to the law firm.”); see
alsoLiebert Corp. v. Mazyr2004 WL 2095666, at *2 (N.D. lll. Sept. 17, 2004) (abstaining under
Colorado Rivemwhere plaintiff could have brought all claims, including CFAA claims, in padralle
state court action, and explaining that “resolution of the state law case vkelydlispose of the
CFAA claims as well because of Illinois law agés judicataand claim splitting”).

Notably, even“Thomas agrees the two cases ought be togéthd@rmaintains thatthey
can only proceed together in this Court which has exclusive jurisdiction oV@RR&] claim.”

[31] at 1 Plaintiff citesProminent Consulting LLC v. Allen Bro$43 F. Supp. 2d 877 (N.D. Il
2008), in support. But in that case, the caedognizedthat federal courts have exclusive
jurisdiction overcopyrightclaims, not CFAA claims.Seeid. at 879 While the plaintiff in that

case alsdhad a CFAA claim, the court did not address whether federal courts have exclusive
jurisdiction over CFAA claims lmusehe parties “treated the CFAA claim ... as an afterthought,
both with respect to th€olorado Riverand the subject matter jurisdiction briefingd. at 884,

n.6.

Apart from citingProminent Plaintiff also appears to presume that state courts cannot
exercise concurrent jurisdiction over CFAA claims because “nothing in 18 U 1D30(g)
indicates that claims under the statute may be brought in state c¢8tf"at 13. However,

Plaintiff's argument flips the exclusive jurisdiction analysis on i@dheAs the Supreme Court
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recently emphasized, there is a “deeply rooted presumption in fawwnaiurrentstate court
jurisdiction’ over federal claims.Atlantic Richfield Co. v. Christigri40 S. Ct. 1335, 1351 (U.S.
2020) (quotingTafflin v. Levitt 493 U.S. 455, 458159 (1990))(emphasis added)“Only an
‘explicit statutory directive,” an ‘unmistakable implication from legislathistory,” or ‘a clear
incompatibility between stateourt jurisdiction and federal interests’ can displace this
presumpion.” Id. (quoting Tafflin, 493 U.S. at 460). As Plaintiff acknowledges, the statutory
language of CFAA does not evidence an intent to divest the state courts of corjatigdiotion.
Plaintiff also does not identify, and the Court is not awarangthing in the legislative history of
the CFAA that evidences such an intent. And Plaintiff does not suggest that thaphisg
incompatible between stat®urt jurisdiction and federal interests.

Therefore, the Court must presume that the federats do not have exclusive jurisdiction
over CFAA claims. This appears to have been the approach taken in all of the federdlecases t
Courtcould locate addressing this issugeeLiebert 2004 WL 2095666, at *2 Nothing in the
CFAA's jurisdictionalprovision indicates that civil claims under the statute may only be brought
in federal court. Plaintiffs could have, and likely still may, include the CFAA claims in the state
action.” (internal citation omitted) see alsdH & R Block TaxServices, Inc. v. Riveralicea 570
F. Supp. 2d 255, 269 n5 (D. Puerto Rico 2008) (“This Court does not
haveexclusivejurisdictionover Block'sCFAA claim.”); 1-800 Remodel, Inc. v. Bod&019 WL
856399, at *2 n.3 (C.D. Cal. Jan. 28, 201®here is no indication that federal courts
haveexclusivgurisdictionover ... CFAA claims”); Orthopaedic & Spine Center, LLC v. Henry
2017 WL 6035234, at *6 (S.D. Ohio Dec.Z)17) (plaintiff's claim “for violation of the federal
CFAA[] may ... be litigated in state court” (citirgulf OffshoreCo.v. Mobil Oil Corp, 453 U.S.

473, 47+78 (1981)); Cognate Bioservices, Inc. v. Smig016 WL 915506, at *8 n.12 (D. Md.

12



Mar. 10, 2016) (“This court has found no Fourth Circuit case law on the issue, but courts in othe
circuits have concluded that the CFAA creates concurrent jurisdiction.”)

Plaintiff alsomakesa passingargumenthatthe stateandfederallawsuitsare not parallel
becausethe casesinvolve different parties,as Hauseris a party only in the federal action.
However,“the mere presence of additional parties or issues in one of the cases will not necessarily
preclude a finding that they are paralleRAR Intern., Inc. v. Nimelias Enterprises $250 F.3d
510, 518 (7th Cir. 2001):One way that parties in separate actions are considered substantially
the same under th@oloradoRiverdoctrine is when they have ‘nearly identical’ interestéed
756 F.3dat1019 (quotingCaminiti and latarola, Ltd. v. Behnke Warehousing, 1862 F.2d 698,

700 (7th Cir. 1992)). Plaintiff does not dispute that the two Defendanésests satisfy this
standardThomas'’s claims against Hauser also turn on the legitimacy of Thorpasliaéon of

the brothers’ agreement to dissolve C&C. Defendants eslad if the Cook County Circuit
Court ultimately determines (as it did at thRQ stage) that Jack reasonably relied on Thomas'’s
agreement to dissolve C&C, Thomas cannot state a claim that Hauser aided audJaloktin
stealing clients (Count X) or tortiously interfered with the relationship between Cé&.{Tsarlients
(Count IX).

For these reasons, the Court finds that the Cook County action and this suit leEfpara
purposes of th€olorado Riverdoctrine. The Court therefore turns to the ten balancing factors
which Thomas largely does not address in his response bhefCourt agrees with Defendants
that all of the factors either weigh in favor of abstention or are neutral:

1) The Circuit Court has already exercised jurisdiction over C&C’s propetsy

receivables and bank accountgy directing Thomas to transfer all funds received on
behalf of C&C andthe LandTrust toC&C'’s original bank accounts

2) The state and federfdrums are equally convenient and located within blocks of one
another.
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3) Litigating both actions would result in piecemeal litigation as both lawsuits turn on
Jack’s reliance on Thomas’s agreement to dissolve C&C, the legitimacy of Thomas'’s
repudiation, and the propriety of Jack’s actions in furtherance of the agreement to
dissolve, “rais[ing] the prospect of inconsistent ruling&feed 215 F. Supp. 3d at
656.

4) The Circuit Court obtained jurisdiction before this Court.

5) All of the claims other than the CFAA claim are governed by lllinois state law rather
than federal law.

6) The Circuit Court is an adequate forum to protect Thomas’ rights; it could grant the
same relief as this Court.

7) The Cook County action has progressed further than this case. Theostdtbas
already denied Thomas’s motion to dismiss and granted Jack’s motienTiRQ
finding a likelihood of success on Jack’s promissory estoppel claim based on his
reliance on Thomas’s agreement to dissolve the firm.

8) The Circuit Court has concurrent jurisdiction over all of Robert’s claims, daiesg
above.

9) The claims in the Cook County lawsuit are nonremovable as the parties are not diverse
and no federal question jurisdiction otherwise exists, thus favoring absteRtimed
215 F. Supp. 3d at 657.

10)Robert’s decision to file an action in federal court two days after Jack fileih Stette
court, even though Robert could have brought his claims as counterclaims, weighs in
favor of abstention. Seereed 215 F. Supp. 3d at 65Ihterstate Maerial Corp. v.

City of Chicagp847 F.2d 1285, 1289 (7th Cir. 1988) (“we see no reason why all claims
and all parties could not have been, and still could not be, part of one suit”).

In sum, the Court finds that the Cook County action and this actiopaaaiel and the
balance ofColorado Riverfactors weighs heavily in favor of abstention. Therefore, the Court
concludes that abstention und&lorado Rivelis appropriate.

The final issue that must be addressed is whether this case should be dismissply or s
stayed pending the outcome of the parallel Cook County action. The parties do noishsastith
Although “[tlhe Supreme Court lefboth dismissal and a stay aptions where the Court

determines that th€olorado Riverdoctrine applies,'Delaney 2015 WL 7776902, at *5, the
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Seventh Circuit hashteld that a stay, not a dismissal, is the proper procedural mechanism for a
district court to employ when deferring toparallel statecourt proceeding under ti@@olorado
Riverdoctrine.” LaDuke v. Burlington Northern R. C@&79 F.2d 1556, 15662 (7th Cir. 1989).
This “allows the federal court to retain jurisdiction over the federal actiors@tba state litigation
“washes out” for some reason and fails to reach its anticipated end of a finabrdexisthe
merits.” Id. at 1562; see alddelaney 2015 WL 7776902, at *5Given the clear direction of the
Seventh Circuit, the Court will stay this action pending rggmt of theCook Countylawsuit,
rather than dismiss it.
V.  Conclusion

For these reasons, Defendants’ motions to dismiss, [27] and [29], are both grantéd in pa
Abstention is appropriate under tB®lorado Riverdoctrine. These proceedings therefore are
stayed pending resolution of Case Number 2019CH09429 in the Circuit Court of Cook County.
The parties are instructed to provide the Circuit Court with a copy of this memorandum opinion
and to file a joint status report with this Court within seven days of the Circuit Court’s final

disposition of Case Number 2019CH09429.

Dated:September 21, 2020

~~

Robert M. DSW, Jr/
United States Distr€t Judge
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