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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MAYSOUN ABUDAYYEH, )
)
Plaintiff, )
) No. 19C 5802

V. )

) Judge Sara L. Ellis
ENVOY AIR, INC., )
)
Defendant. )

OPINION AND ORDER

Plaintiff Maysoun Abudayyeh, a former Passenger Service Agent employed by
DefendanEnvoy Air, Inc. (“Envoy”), brought this employment discrimination suit after she
resigned from her position in September 20kvvher second amended complaint (“SAC”),
Abudayyeh alleges discrimination and constructive discharge under the Amerittans wi
Disabilities Act (“ADA”), 42 U.S.C. § 1210t seq (Count I), and unlawful retaliation and
interference in violation of the Family Medical Leave Act (“FMLA2Q U.S.C. 8§ 260&t seq
(Counts Il and Ill). Envoy moves to dismiss Abudayyeh’s claims for latkubject matter
jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1) due to preclusion under the
Railway Labor Act (“RLA”) and for failure to state a claim pursuant to Federa 8uCivil
Procedure 12(b)(6)As an initial matter, the Couconcludes that the RLA does not preclude
Abudayyeh’s claimbecauséder claims are baseunh independent federal statutes, not a
collective bargaining agreemerithe Courfurtherconcludes that Abudayyeh may proceed on
her ADA claimfor any alleged adverse actions happening within 300 days of the filing of her

charge \ith the Equal Employment Opportunity Commission (‘EEOC”). Biag alsoproceed
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with her FMLA claimsbecause shglead sufficient factssuggesting that she suffdrem a
serious health calition within the meaning of the FMLA.
BACK GROUND?

Abudayyeh worked as a Passenger Service Agent for Envoy, a regional commercial
airline and wholly owned subsidiary of American Airlines Group, Inc., from July 2000 betil s
retired in September 2017, with a break between February and June 2017 arising from Envoy’s
termination and reinstatement of hergoyment. Throughout her employment, Abudayyeh
performed a variety of flight-related duties for Envoy, such as ticketing, attendingsengars
in boarding and exiting the aircrafind related tasksTowards the end of her employment,
Abudayyeh began to suffer from a number of mental health ifisalesccasionally caused her to
miss work. BetweenMay 2016 and February 2017, Abudayyeh missed 11.5 days of work.

On October 14, 2016, Abudayyeh saw her physieiduo,treated hefor depression,
anxiety, severe fatigue, panic attacks, and poor concentratiorre&ineed treatmerior the
same issues on November 11 and November 16, 2016. At her November 16, 2016 visit,
Abudayyeh’s physician determined she was incapacitated and that her incapawitatid
likely continue for three to four months.

Abudayyeh consequently applied for FMLA leave on December 7, 2016, which Envoy

initially approved? Between December 7, 2016 and February 13, 2017, Abudayyeh called

! The facts in the background section are taken from the SA@aeghibits attached thereto, and are
presumed true for the purpose of resolving the motion to dismiss pursurRuiet12(b)(6).See Virnich

v. Vorwald 664 F.3d 206, 212 (7th Cir. 2011)cal 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon
Corp., 495 F.3d 779, 782 (7th Cir. 2007)he Court also considers the additional materials submitted by
Envoy when considering the motion to dismiss pursuant to Rule 12(I9¢&€) Apex Digital, Incs. Sears,
Roebuck & Cq.572 F.3d 440, 443-44 (7th Cir. 2009).

2 Envoy used a third-party administrator, F & H Solutions Group (“FHSG"), to bdfdLA and other
leave requests. The Court does not differentiate between FHSG and Ersyjirtion.
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Envoy’s telephone sick line daily, as instted, to report that she was on medical leave and
unable to return to work. On both December 14 and 21, 2016, Abudayyeh’s physician provided
Envoy with a itness forduty certification thatstated in part,thatAbudayyeh’sncapacitation

would last between December 2, 2016 and February 2, 2017; that she would need medically
necessary treatment once per mohdimd that she was incapacitated for a single continuous
period due to her medical condition.

Despiteits initial approval of her FMLA leave, on January 3, 2017, Envoy reversed
course and denied Abudayyeh’s FMLA request, having concludedhédid not suffer from a
serioushealthcondition. On January 5, 2017, Envoy then requebktedbudayyeh submia
personal leave of absence (“PLOA”) applicatjostifying her leave of absence. On January 17,
2017, Envoy denied Abudayyeh’s PLOA request famther informed hethatif she took any
unauthorized leave, her absences may subject her to disciplinary action. Envoy also converted
her prior FMLA absences to unapproved absences. Abudayyeh then returned to work on January
19, 2017 and worked without any additional absences until February 10, 2017, when she saw her
physician and obtained a return to work certificati@n February 13, 2017, Envoy terminated
Abudayyehfor excessive absenteeism.

Abudayyeh sought relief through the assistance of her union, engagingviance
procedures in accordance with a negotiated “interim grievance procéeliee bfagreement
(the “LOA™) between the union and Envoy. Following the LOA’s proceddinesparties
reached a settlement agreemevith Envoy agreeingo reinstatéAbudayyeh on June 29, 2017.
Under the terms of theettlementgreement, Abudayyeh did not receibaek payfor the time

between her termination and reinstatembat attendance points resumed at 7.0; and Envoy

3 The December 21 certification added that Abudayyeh would need treatmsintrfanths.
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treatedthe time between her termination and reinstateme@PLOA, adjusting her seniority,
vacation, and sick accruals accordingly. Envoy also altered Abudayyeh’s schedule upon
reinstatementswitching her from a morning to an evening shifter experiencing daily threats
of retaliation,Abudayyeh retired in September 2017.

Abudayyeh filed her charges of discriminatigith the EEOCon February 20, 2018.
She subsequently received her “rigvsue” letter on June 3, 2019. She commenced this action
on August 28, 2019.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(1) challenges the Court’s subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1). The party asserting jurisdiction has the burden of proof.
United Phosphorus, Ltd. v. Angus Chem.,G82 F.3d 942, 946 (7th Cir. 2008)erruled on
other grounds by Minn-Chem, Inc. v. Agrium, Ji&&3 F.3d 845 (7th Cir. 2012)Vherethe
defendant denies or controverts the truth of the jurisdictional allegationsyal feltallenge), the
Court may look beyond the pleadings and view any competent proof submitted by the parties to
determine if the plaintiff has established jurisdiction by a preponderance oideace. See
Apex Digita] 572 F.3d at 443—-44eridian Sec. Ins. Co. v. Sadowskdl F.3d 536, 543 (7th
Cir. 2006).

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the complatint
its merits. Fed. R. Civ. P. 12(b)(6%ibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.

1990). In considering a Rule 12(b)(6) motion to dismiss, the Coweptscas true all well

4 Envoy treats Abudayyeh’s EEOC charge as filed on February 9, 2018, the date on whkigheth¢he charge.

The charge bears a stamp indicating that the EEQ&ivietthe charge on February 20, 2018, which the Court uses
as the filing date See29 U.S.C. 81601.13(4)(ii)(A) (“[T]he charge is deemed to be filed with the Commission upon
receipt of the document.”Koch v. CGM Grp., In¢.No. TH 06216-C M/H, 2001 WL 392523, at *7 (S.D. Ind. Apr.

3, 2001) (‘A charge is not considered to be filed with the EEOC until the EEOC receivdsatiye @nd stamps it

with the appropriate datg.
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pleaded facts in the plaintiff’'s complaint and draws all reasonable inferenoeghbse facts in
the plaintiff’'s favor. AnchorBank, FSB v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survive
a Rule 12(b)(6) motion, the complaint must not only provide the defendant with fair notice of a
claim’s basis but must also be facially plausibeshcroft v. Igbal556 U.S. 662, 678 (2009);
see alsdBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)A claim has facial plausibility
whenthe plaintiff pleads factual content that allows the court to draw the reasamfabésce
that the defendant is liable for the misconduct allegéghbal, 556 U.S. at 678.
ANALYSIS

Preclusion Under the Railway Labor Act

Envoy first challenges this Court’s jurisdiction to adjudicate any of Abudayyeh’s post-
termination claims Envoyargues thatheseclaims require the Court to interptée LOA,
which Envoy treats a& collective bargaing agreement (“CBA”) and the RLA thus precludes
them. The RLA goerns railroads and airlines and provides for the “prompt and orderly
settlement” of labor disputes theseindustries.Carlson v. CSX Transp., In&58 F.3d 819,
831 (7th Cir. 2014) (citing 45 U.S.C. 8§ 1518he RLA requires parties to adjudicate tHeio-

called‘minor disputes™ through arbitration before an adjustment board establisteed by
governing CBA.Id. (citationomitted) Minor disputes gro[w] ‘out of grievances or out of the
interpretation or aggation of agreements ocerning rates of pay, rules, or working
conditions.” Consol. Rail Corp. v. Ry.abor Execs Ass’n, 491 U.S. 299, 303 (198®jitation
omitted);Carlson 758 F.3d at 83Z{ting Hawaiian Airlines, Inc. v. Norrisb12 U.S. 246, 263,
265 (1994)).

The RLA, however, does not precludelépendent claimg) other words, claims that

camot be “conclusively resolved” by interpreting a CBBarlson 758 F.3d at 83Z{ting



Hawaiian Airlines 512 U.Sat263, 265). [P]urely factual questions” about an employer’s
conduct or motivation do not “require[ ] a court to interpret any term of a collectigeibang
agreement.”Lingle v. Norge Div. of Magic Chef, In@86 U.S. 399, 407 (1988). Among other
things, the RLA does not precludiims involving“statutory protections against employment
discrimination and retaliatioh Carlson 758 F.3d at 832lfe RLA does not preclude “claims
based on rights with an independent basis”).

Envoy contends that Abudayybhses her pogermination claim®neither(1) events
that occurregbrior to the parties entering into a settlement agreement in accordance with the
grievance procedures of th®A; (2) the settlement agreement itself; or €8gnts that occurred
after but nevertheless stem from the same settlement agreement and grievaesse Tias,
Envoy argues, Abudayyeh’s claims all arise, in one form or another, outld®ihe To that
end, in order to adjudicate Abudayy®ADA and FMLA postierminationclaims, Envoy argues
that the Court will necessarily need to interpret the settlement agreement andtdeive
grievance settlement procesa territory reserved for an arbitral board under the RIrA.
response, Abudayyeh argueattthe terms of her settlement agreement and her treatment by
Envoy after her termination serve only to highlight Envoy’s discriminatory actions, making her
post-termination claims independent of the LOA.

Abudayyehalsoargues that the LOA does not qualify as a CBA for purposes of the RLA,
but the Court need not definitively decide that question. Even asstiminipeL OA qualifies
as aCBA, the RLA does not preclude her claimsbudayyeh’s claims are analogoushe
claimsthe Seventh Circuit considered@arlson where the plaintiff alleged her employer
discriminated against her by refusing to reinstate her to the position of sulystitirteaster.

758 F.3d at 824. The railway company argued thatlhen could be “conclusively resolved by



an arbitral ruling that she was not qualified under the collebivgaining agreement to be a
substitute yardmaster.ld. at 833. The Seventh Circuit disagreed, explaining that claims arising
out of a CBA and claims asserting rights under federal law are not mutuallgigeclid. (“[A]
claim is not barred simply becausige action challenged by the plaintiff is “arguably justified”
by the terms of the CBA. {citations omitted)).

Like the plaintiff inCarlson Abudayyeh asserts rights under two federal statuties—
ADA and FMLA—independent of a CBA. Abudayyeh does not quarrel with the interim
grievance procedure itself, she simply points to a settlement agreement madet partiga
grievance procedure as evidence of the discriminatioexgterienced “Her claims thus depend
on a ‘factual inquiry into any retaliatory [or discriminatory] motive of the emploggiar than
on an interpretation of the collective bargaining agreemddt.(alteration in origing (quoting
Hawaiian Airlines 512 U.S. at 266seeRabé v. United Air Lines, In®636 F.3d 866, 873 (7th
Cir. 2011) (the RLA did not precludigtle VIl claims that the employer discriminatorily
enforceda CBA policy because the claims did not “¢hk policy itself into dispute’)

For this reason, Abudayyeh’s claims can be distinguished from ones involving disputes
over thetermsof a CBA and settlement agreement entered into regardisgsameterms. See,
e.g, Bhd. of Maint. of Way Empg. Union Pac. R.R. Cp358 F.3d 453, 455-56 (7th Cir. 2004).
Because dispute over the terms of a CBA amountatminor dispute; the RLA requires
arbitrationof such a claimId. at 457;see also Brown v. lll. Cent. R.R. C?54 F.3d 654, 664
(7th Cir. 2001) (the RLA precluded the plaintiff's ADA claims because the “lé#ne dispute”
was “a disagreement over the interpretation of” a CBA’s seniority provisiorsjlisBussed
above however ike theplaintiff in Carlson Abudayyeh assts claims under separate federal

statutes, independent of the CBA itself, @logs notall the terms of th&€ OA or settlement



agreemeninto dispute.Her claims thereforéall within the “general rule that the RLA does not
require arbitration of claimasserting rights established by state or federal law independent of a
collective bargaining agreementCarlson 758 F.3d at 833As such, the RLA does not
precludeAbudayyeh’s posterminationclaims, and the Court has jurisdiction oveydé claims
. ADA Claim (Count I)

A. Causation under the ADA

The ADA prohibits an employer from discriminating against or failing to accommodate
“a qualified individual on the basis of disability in regard to job application procedures, the
hiring, advancement, or discharge of employees, employee compensation, job training, and other
terms, conditions, and privileges of employment.” 42 U.S.C. § 12112 (agtaiean ADA
claim, Abudayyehmust allege(1) she is disabled within the meaning of the AY2), she is
otherwise qualified to perform the essential functions of the job with or without rédesona
accommodation; and (3) her disability cauesgladverse job actiorRoberts v. City of Chicago
817 F.3d 561, 565 (7th Cir. 2016).

Envoyfirst argues that Abudayyeh has not properly pleaded the causation elefment of
ADA claim because she contends that both her disability and the exercise of her FMLA rights
caused the alleged adverse actiolle Seventh Circuit has concluded that, “in theabs of a
crossreference to Title VI mixedmotive liability language or comparable staaldne
language in the ADA itself, a plaintiff complaining of discriminatory discharge uhéehADA
must show that his or her employer would not have fired him but for his actual or perceived
disability; proof of mixed motives will not suffice.Serwatka v. Rockwell Automation, 891
F.3d 957, 962 (7th Cir. 2010While Congress amended the ADA in 2008 to prohibit

discrimination “on the basis of” a disabilitthe Seventh Circuit continues to apply the but for



causation standard it used under the pre-amendment language of the ADA, which prohibited
discrimination “because of” an employee’s diigh. See Kurtzhals v. Cty. of Dur@69 F.3d

725, 728 (7th Cir. 2020) (“Nearly 12 years later, it remains an open question in this circuit
whether that change affects thet for’ causation standard we apply in these casgegations
omitted));see alscComcast Corp. v. Nat'l Ass’n of Afr. Am.-Owned MeédiaU.S. ---, 140 S.

Ct. 1009, 1016 (2020jHe phraséon the basis of” used in § 1981 is “strongly suggestive of a
but-for causation standard”Because @ither sidehas asked this Court to proceed under a
different standard in light of the 2008 amendments to the ADA, the Casthestraditional but
for standard.

Even under the but for standard, howeMee, parties disagree asite application at the
motion to dismiss stageEnvoy arges thatAbudayyeh improperlpleaded “mixednotives” for
Envoy’s alleged adverse employment actiotisatbothimpermissible discrimination under the
ADA andimpermissible FMLA interferencand retaliatiorcaused the adverse actierand she
therefore failed to adequately pleealisation under the ADA. Abudayyeh, on the other hand,
contends that an ADA claim may surviberemultiple “but for” causes exist.

Envoy misconstrues the meaning of “mixed motives.” A “mixed motives” case is one
where the “employee alleges that he suffered an adverse employment action bebatise of
permissible and impermissible considerationsross v. FBL Fin. Servs., In®@57 U.S. 167,

171 (2009). Here, Abudayyeh alleges that she suffered both disability and FMLA
discrimination, not that Envoy had both a permissible and impermissible reason for the
discrimination. See Anderson v. Champion Home Builders, Mo. 1:19€V-130, 2019 WL
6213067, at *5 (N.D. Ind. Nov. 20, 2019Mixed motive cases are those in which a defendant

employer had botlegal reasons anillegal reasons for taking adverse action against an



employee.”). Envoy has not identified, and the Court cannot find, any case that prohibits a
plaintiff from proceeding on alternative theories of discrimination at the plgatage.See
Alamo v. City of ChicagdNo. 12¢v-4327, 2018 WL 5830763, at *4 (N.D. lll. Nov. 7, 2018).
Indeed, Envoy’s argument runs contrary to Federal Rule of Civil Procedure 8, which altows f
alternative pleading. Fed. R. Civ. P. 8@lamag 2018 WL 5830763, at *4 & n.1
(“Discrimination cases routinely assert multiple parallel theories [of] illegal .
discrimination[.]”). Envoy cites tMilsap v. City of Chicagabut in that case, the plaintiff had
alleged both a permissible and an impermissible reason for his termination. iNe42@2,
2018 WL 488270, at *4, 6 (N.D. Ill. Jan. 19, 2018) (the plaintiff could not proc&edaw ADA
claim where he also alleged that his termination resulted from lying to investigaAoic)
although the opinion Envoy cites frabetrich v. C.H. Robinson Worldwide, Inadicates that
a plaintiffs disability discrimination clainfiailed the causation standardcause she alleged that
her discharge occurred because of her gender and disability, No. 18 C 4871, 2018 WL 6399199,
at *3 (N.D. lll. Dec. 6, 2018), tt samecourt reconsidereits conclusion in a subsequent
opinion and found that, at the pleading stage, a plaintiff may pursue an ADA discrimination
claim alongside a gender discrimination claim, No. 18 C 4871, 2019 WL 1044406, at *3 (N.D.
lIl. Mar. 5, 2019). Therefore, at this stage, the Cbods thatAbudayyeh may proceed on her
ADA claim despite also alleging thahvoy discriminated against her because of her exercise of
her FMLA rights.

B. Timeliness of ADA Claims

Next, Envoy argues that certain parts of Abudayyeh’s ADA cientimebarred. The
ADA requires employees to file a alga of discrimination within 300 days of the occurrence of

the allegedinlawful employment practice42 U.S.C. § 12117(a); 42 U.S.C. § 20006&58pney
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v. Naperville SchDist. 203 392 F.3d 236, 239 (7th Cir. 2004). A plaintiff cannot pursue
discrete discriminatory acts that are babught in a chargeithin the statutory limitations
period, regardless of whether they are related to acts in a timely ciNatjeR.R. Passenger
Corp. v. Morgan536 U.S. 101, 113 (2002) (“Each discrete distratory act starts a new clock
for filing charges alleging that act;'Bass v. Joliet Pub. Sch. Dist. No, 886 F.3d 835, 839
(7th Cir.2014)(“If a plaintiff does not file a charge concerning a discrete act within the 300-day
window, her claim is timévarred and she may not recovgr.

Envoy does natseekio dismissall of Abudayyeh’sADA claim, just that based on
adverse actionthat allegedly occurreghore than 300 days before she submitted her EEOC
charge, in other words, befofgril 26, 2017. This would include Abudayyeh’s termination on
February 13, 2017SeeMorgan, 536 U.S. at 114{termination is a discrete act)n response,
Abudayyeh invokes the continuing violation doctrine, arguing that, although she suffered distinct
discrimindion with respect to her termination and reinstatement, the Court should faed the
adverse actionlated to makéhe claim concerning her termination timely. But by
acknowledging the distinct nature of the adverse actions, Abudayyeh undermines amgnargu
that theyform one continuing violationSeeTeaguev. Nw. Menil Hosp., 492 F.App'x 680, 684
(7th Cir. 2012) (the continuing violation doctrine “concerns a claim based on an ongoing policy
rather than discrete acts of discriminatjonAccordingly, to the extent Abudayyeh’'s ADA
claim concern discrete acts that occurred prior to April 26, 2017—including her termination on
February 13, 2017+the Court dismisses the claim as tibered. But Abudayyeh may still use
the timebarred instances of allegédcrimination as background evidence in support of the

timely-filed portions of her ADA claim.Morgan 536 U.S. at 113.
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C. Constructive Discharge

Envoyalso argues thabudayyeh has not sufficientbllegedthat Envoy constructive
dischargd her forpurposes of both her ADA and FMLA claims. Constructive discharge occurs
“when, from the standpoint of a reasonable employee, the working conditions become
unbearable.”"Wright v. Ill. Dept of Child & Fam. Servs, 798 F.3d 513, 527 (7th Cir. 2015);
Chapin v. Fort-Rohr Motors, Inc621 F.3d 673, 679 (7th Cir. 2010). This can occur whiee “
employer’s actionsommunicate to the employee that she immediately and unavoidably will be
terminated.” Wright, 798 F.3d at 528-29. The question of whether atnarisve discharge
occurred is faeintensive, with dismissal inappropriate “where the situation is identified and
unlawful motivation alleged.Carlson 758 F.3d at 830.

Abudayyehallegesin her SAC that Envoy engaged in ongoing, even déulgats of
retaliation that placed her in fear of terminat She also complains that Envoy took actions to
make her work environment intolerabédteling her work schedule after years of working the
same shift Although a close question, drawing all inferences in Abudayyeh’s favor, as the Court
must do at this stage, Abudayyeh has sufficiently pleaded facts to suggest that Envoy
constructively discharged hegee Carlson758 F.3d at 830 (“The conditions Carlson described
in her complaint may not ultimately qualify as intolerable, but we cannot say so delfjrative
the pleading stage, which (we stress again) is before any evidence is rgquBresvnlee v.

Cath. Charities of the Archdiocese of Chicajo. 16CV-00665, 2017 WL 770997, at *4-6
(N.D. lll. Feb. 28, 2017) (constructive discharge allegations provided the defendant with
sufficient notice to allow them to proceed to discoveBiit see Parks v. Speedy Title &

Appraisal RevServs, 318 F. Supp. 3d 1053, 1065 (N.D. lll. 20{8onsiderimy the totality of

the circumstances that Plaintiff describes, and accepting all of her allegaditng, Plaintifs
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experience at STARS simply does not represent anything sufficiently egregious to aupport
constructive discharge claim (or that wouddisfy even the lesdemanding standard for a
hostile work environment clainf). Envoy may reassert its argument that Abudayyeh cannot
prove constructive discharge after the parties have engaged in discovery.

[11.  FMLA Claims(Countsl|l and I11)

The FMLA entitles an employee to twelve weeks of leave per twalwath period for a
serious health condition that rendbes unable to perform her jolSmith v. Hope Sch560 F.3d
694, 699 (7th Cir. 2009) (citing 29 U.S.C2812(a)(1)(D)). An employer may not interfere with
or deny an employee’s exercisehafr right to this leave. 29 U.S.C. § 2615(a)(Ip statean
FMLA interference claimAbudayyehmust allegehat (1) shevas eligible for FMLA
protection, (2the FMLA covers€Envoy, (3) she was entitled to leave under the FMLA, (4) she
provided sufficient notice dferintent to take FMLA leave, and (5) Envoy denkedt FMLA
benefits to which she was entitleBreddie v. Bartholomew Consol. Sch. Coif29 F.3d 806,
816 (7th Cir. 2015)With respect to FMLA retaliatiomAbudayyehmust allegehat(1) she
engaged in protected activity, (2) she suffered an adverse employment action,sacau&!
connection exists between the twRiley v. City of Kokom®09 F.3d 182, 188 (7th Cir. 2018).

Envoy seeks dismissal of Abudayyeh’s FMLA interference and retaliations;laim
argung thatAbudayyeh did not have a “serious health condition” within the meaning of the
FMLA.® A serious health condition under the FMLA means “an illness, injury, impairment, or

physical or mental condition that involvg®\) inpatient care in a hospital, hospice, or residential

5 1n its reply, Envoy also argues that the Court should dismigaMié\ claims kecauseAbudayyeh’s
response suggests that Envoy acted because she had a serious health conditioayse she exercised
her FMLA rights. Because Envoy only raises this argument in its reply, the rigaartnot address it.
See Dexia Crédit Local v. Rogas?9 F.3d 612, 625 (7th Cir. 2010) (“[AlJrguments raised for the first
time in a reply brief are waived.”).
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medical care facility; o(B) continuing treatment by a health care provider.” 29 U.S.C.
§ 2611(11). Envoy does not take issue with whether depression and anxiety may amount to
serious health conditions, instead arguing that Abudayyeh cannot meet the technical
requirements of the legal definitioisee, e.gCaskey v. Colgate-Palmolive €635 F.3d 585,
590-91 (7th Cir. 2008) 8he argues that during this time period she suffered from anxiety,
depression, and various other minor ailments, but does not adequately apply thesmatfiticti
the legal standard.”ollins v. NTN-Bower Corp272 F.3d 1006, 1008 (7th Cir. 2001)
(depresion may qualify as a “serious health condition).

Abudayyehmaintainghat she suffered from a chronic serious health condition, as
definedin 29 C.F.R. § 825.115(€).Under the FMLA, a chronic serious health condition is one
that:

(1) Requires periodic visits (defined as at least twice a year) for
treatment by a health care provider. ;

(2) Continues over an extended period of time (including recurring
episodes of a single underlying condition); and

(3) May cause episodmather than a continuing period of
incapacity (e.g., asthma, diabetes, epilepsy, etc.).

29 C.F.R. § 825.115(c). Envoy argues that Abudayaeimot meethe second elemehecause
her doctor only expected her condition to last between three and four months. As Envoy
acknowledges, however, the Seventh Circuit has not established aibeglie as to what
gualifies as an “extended period of time.” While Envoy cites to various out of ciesgs ¢o
suggest that a three- to four-month period is incigffit,the Seventh Circultas on at least one

occasiordeterminedhattreatment for over four montlssiffices. SeeBurnett v. LFW. In¢c.472

6 Because Abudayyeh focuses on a chronic serious health condition, the Court need noEaddy&ss
arguments concerning whether she has pleaded a serious health condition unBeR.2® 85.115(a).
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F.3d 471, 478 (7th Cir. 2006%ahlhoff v. Gurley-Leep Auto. Mgmt. Condo. 3:14ev-1790
RLM-MGG, 2016 WL 5724440, at *2 (N.D. Ind. Sept. 29, 2016) (“Approximately four months
is enough for an ‘extended period.”T.he SAC allegesbudayehbegan treatmerior
depression and anxiety the latest i©ctober2016. Her doctor indicated on the FMLA
certification forms that her incapacitation began in November with a probabledwhthree
to four months and the need farleast six months afeatment.Following Burnett these
allegations suffice to suggest a chronic serious health condition under the FMLAktatieg
stage The parties may flesh out these allegations in discovery.
CONCLUSION

For the foregoing reasons, the Court grants in part and denies in part Envoy’s motion to

dismiss[26]. The Court dismisses the ADA claim (Countd)the extent it encompasses adverse

actions occurring before April 26, 2017.

Dated:September 30, 2020 & {m

SARA L. ELLIS
United States District Judge
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