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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NORTH AMERICAN ELITE INSURANCE )
COMPANY, )
)
Plaintiff, )
) No. 19C 6528

V. )

) JudgeSara L. Ellis
MENARD INC,, )
)
Defendant )

OPINION AND ORDER

Plaintiff North Ameican Elite Insurance CompanyNAE") contracted wittDefendant
Menard Incto provideexcess insurance coveragith liability limits of $25 million (the“NAE
policy”). Menard could only reachithcoveragef it exhaustdits selfinsuranceof $2 million
andexcess coverage of $1 millipmsured byGreenwich Insuranc€ompany (GreenwicH).
Menard settled a negkgce action for $éillion, leadingNAE to pay $3million of the
settlement NAE subsequéty filed an action in this Court, alleging that Menard should have
settled the casehen itreceived a sdément demand of roughly $gillion. NAE brings claims
for breachof contra¢ andbreach otheduty to settle. NAE also seedeclaration that does
notowea duty to indemnify Menard or pay any portion of thex#h on settlement Menard
filed a motion to dismispursuanto Federal RulefaCivil Procedure 12(b)(6). The Court finds
thata policyholder does not owe arcess carrieia duty to settleand NAE has not plausibly
dleged a expresbreach of contract claimFurther, NAE is not enitled to declaratory relief.
Therefore, theCourtgrantsin part and denies in pavtenards motion to dismis$13]. NAE
may proceedwith its breach ottontra¢ claim to the extent thatielieson an implied duty fo

good faith.
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BACK GROUND?

Menardmaintainednultiple layers of insurancébetween November, 2015and
November 1, 2016lts primary layer waself-insurancefor bodily injury in the amount of
$2 million per ocurrenceand allowed Menard to retathe ability to control and direct the
investigation, defense, asdttement of general liabilitylaims within this layer.Above its
primary insurancdylenardhad two excesand umbrella coverage insuranmoliciesfor general
liability bodily injury claims Greenwichissued an excess policy to Menavith a $1 million
per locationand per occurrendanit of liability for bodily injury claimsin excess of the Menard
seltinsured retentioiithe “Greenwichpolicy”). The Greenwictpolicy included a “SeHinsured
Retention Endorsement,” which provided that Menard retha$2 million peroccurrencesdf-
insured retention for bodily injury claimd.he Selfinsured Retention Endsgment stated

You shall beresponsible fothe investigation, defense and
settlement of any claim ¢suit’ for damages within the Self-
Insured Retention, and for the paymeritail ‘Allocated Loss
Adjustment Expenses.’ You shall exercise utmost good faith,
diligence and prudence settle all clans and suits within the
SeltInsured Retention.

We shall have the right but not the duty totjggpate with you at

our own expersinthe defense or settlement of any claimsoit’
seeking damages not exceeding3ef Insured Retdion. In the

event of a claim orsuit’ which in our reasonable judgment may
result in payments, includind\llocated Loss Adjustment
Expenses,in anamount in excess of the Self-Insured Retention,
we shall have the right and the duty to defend and may, at our sole
discretion, assume control of the defensseftlement of such

claim or‘suit.” You will continue to beegonsible for the

payments ofhe SelfiInsured Retention.

Doc. 1  18.

! The facts irthe background stion are aiken fromthe complaint and the exliits attached theretnd

are presunaktruefor the purposef resolvingMenards mation to dismiss.SeeVirnich v.Vorwald, 664
F.3d 206, 22 (7th Cit 2011);Local 15,Int’| Bd. ofElec. Workers, ARCIO v. Exelon Corp, 495 F.3d
779, B2 (7th Cir. 2007.



Beyondthe Greenwiclpolicy, NAE issued a comercialumbrellaliability policy to
Menardwith liability limits of $25million. If Menardexhaustedhe scheduled underlying
insurarce and thetotal limits of oher insurance, it would trigger the NAE policfhe NAE
policy included a provision regardiidenards maintenace of scheduled underlying insurance,
which listed Menar@ selfinsuredretentionandthe Greenwiclpolicy, as wd astherelevant
limits of both. With respecta settlement, the NAE policy providéaat Menardmust
“cooperate WithNAE] in the investyation or settlement of the claim or defense against the
‘suit.” Doc. 1-2 at 20. Irsuitsclaiming damages fordalily injury, property damager
persondand advertising injty, NAE had the “right and duty to defendé¢nard” whenthe
underlying insuance or other insance*have been exhausted by paymehtoss.” Id. at8. In
all othersuits,NAE had the fight, but nd the duty, tgoarticipatein the defense of any ‘suit.”
Id. at 9. If NAE did assume the defense, it wousettle theésuit’ as[i]t deenjed] expedient
Id.

An individual brought aegligence action agest Menard and one ats employees
based oran incidenthat occurred e Menardstore on August 10, 2016. Menard controtleel
defenseof the action through its retained defense counGegéenwich and NAE ner controlled
the déense. On May 3, 2019%jve days before acheduled mediatioMAE informed Menard
that it encouraged Menard to settle the clatheast up to $2 million. On June 3, 2019, the day
before trialwasscheduled to begin, the plaintiffade a $P285million demand teettle
Greenwich vas willing topay any potential amounts due to any erosiod@efards $2 million
seltinsured retentionMenard did not respond to the demand and proceedei@lto NAE first
learnedof thedemand on June 10, 2019, anemail from Menard’s defense counserhe emalil

stated that the judge wasot pleased that Menards did not respond to the $1.985 settlement



demand in response kenads request for a demand under $2emillion SIR” Doc. 19 38.
Theemailalso sail that thejudge encouraged the parties to ergagsettiement discussions, but
there had not been any further discussionso days later, NAE wrote to Menardemanded
thatMenard accept the settlememmediately and instructed nad that itsfailure tosetle
would be in bad faith.NAE, Menard, and Menard’s claim handlers subsequeetlyeh
conference calh which NAE continued to demand that Menard settle below the NAE layer. In
responseMenad’'s claimhandlers expressed they would not settle because theydak
Menard wouldobtain a defense verdicHowever, Menard defense counseldvised Menard
that she did not believe Menard would reeesvdefense verdict and Menard shadbletefore
seek to settle before a verdicdAE expressed to Menattat if it refused to settle, it should at
least accept highdow agreemenitio protect Menardrom exposure given NAE'’s position that it
would not be liable for any verdict that reached NAE’s layer thMenard’sfailure to settle
within its selfinsuredretention

Prior to theverdict, Menard agreed to a $illion/$500,000 high-lovagreement with the
plaintiff. The juy returned a verdict d§13million, which was reducelly 5 percent due to the
plaintiff’s comparative negligence. The court vadathe judgment pursuant to therilion
settlementas a function of the higlow agreementMenardsubsequentlyequestedhat NAE
fund thesettlement amourgxceedings3 million. NAE informed Menard that it did not believe
it had any obligation to funithe setement de to Menarts unreasonable and bad faith failure to
settle,nowever, it would pay the amounts requested under full reservation of rightteaadd’s
agreement that paymewbuld nd waive NAE'’s right to seek reimbursementlenard @reedto

thoseterms.



NAE nowbrings an action against Menaaldleging thatMenard breached certain duties
that it owed NAE as its excess carigrfailing toreasonablysettle NAE seeks a declarator
judgmentstating (1) it is not obligated to pay any of tisettementor other amounts of losand
(2) it is entitled to reimbursement ftre amountsdt paidin the underlying suit. NAE contends
that Menards failure toaccept the $1.985 million demand gives rise to adir®f contract
claim, aswell as aclaim for abreach 6the common law duty tsettle

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the complai
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consderling a Rule12(b)(6) notion to dismissthe Couriaccepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaas those fais in
the phintiff's fava. AnchorBank, FSB v. HofeB49 F.3d 610, 614 (7th Cir. 2011). To Suev
a Rulel2(b)(6) motion, the complaint must not only provide the defehdith fair notice of a
claim’s basis but must also Eecially plawsible. Ashcoft v. Igbal 556 U.S. 662, 678 (2009);
see also BelAtl. Corp. v. Twombly550 U.S. 544, 555 (2007)A claim has facial plausibility
whenthe plaintiff pleads factual content that allows the court to draw the reasamfabésce
that thedefendant idiable for the misconducalleged.” Igbal, 556 U.Sat 678.

ANALYSIS

In its complaint, ME states claims fdoreach of contract and breaghthe duty ¢ settle.
NAE also seeks related declaratory relief. Memaoyes the Court to dismisdl three claims
for the following reasons. t, Menard argues that NAdSks the Couttb imposea cntractual
duty of good faith on Menard that is absent fim@NAE policy and instead appears in the

Greenwich policy Menard also argues that the Court cannot imply a dugypod faithbecause



such duty is oly a gap fillerandthe NAEpolicy contempatedNAE’s rights in setthg lawsuits.
Second, Menarchoves for dismissaif the duty to settle claim because no bis caurt has
found a policyholder to owenaexcess carriex duty to settle. Fingl, Menard argues that
declagtory relief isunavailable becauseis duplicaive of NAE's other claims&nd based on the
same falty premisesunderlying those claims
l. Breach of Contract

In its breachof contra¢ claim, NAE puts forthtwo theories of liabilitybasedon
Menards failure to accept th§1.985million settlementiemand First, NAE contends that
“Menard owed a contractual duty to NAE txercig utmost good faith, ligence and prudence
to settle all claims and ‘suits’ within the Séfisured Retention.” Doc. 1  76. Second, NAE
alleges that'there is an impliedluty of good faith and fair dealing in the NAE Poltbyat
requires Menard to actasonably in settlinguits where it is in control of the litigatidnIid.
1 77. Menard moves to dismite breach ofantractclaim on both groundsThe Court will
addess achtheoryand the relatedrguments in turn.

A. Express Duty to Exercise Good Faith in Settling Disputes

Menardfirst argues thalNAE’s breach of cdamact claim failsbecaus®NAE’s allegations
conflict with thecontract provisions on which they are purportedly based. In evaluating a
motionto dismiss, the Court reviews the complaint and etehitached tthe complaint.
“When an exhibit incontrovébly contradicts the allegations in the comptathe exhibit
ordinarily controls, even when cadsring a motion to dismiss.Bogie v. Rosenbeyd05 F.3d
603, 609 (7th Cir. 2093 The Court is not bound bg plaintiff s characterization of arxleibit
and may independently examine the document to form its own concluSesorrest v.

Universal Sav. Bank, F.A507 F.3d 540, 542 (7th Cir. 2007)



Here, NAE contends that “Menard owedamtractual duty to NAE to ‘exercise utmost
good faith, digence and prudende settle all claims antsuits’ within the SelfInsured

Reention™ Doc. 1 1 76. Howevethis language is nah theNAE policy. Instead, the
languagdhat NAE reliesupon to imposa contractuabbligation on Menardppearsn the
Greenwichpolicy. SeeDoc. 1-1 at 95. But #énNAE policy neitherincorporateshe Greenwich
padlicy, norreferencsthatpolicy beyond indicating itmits in the €hedule of underlying
coverage.SeeDoc. 1-2 at 28. In its response bridAE contendghat he NAE policy
explicitly required tre conditions of the Greenwich policy temah in place however this does
not equate to incorporating the conditiomsh® Greenwich policynto the NAE policy to give
NAE the rights it seeksSeeDoc. 1-2at20 (“[T]he terms and conditions of ‘scheduled

underlying insurancenill not materially changeluring the ‘policy period.”).Greenwicls
rights undethe Greenwiclpolicy do notflow to NAE. See ArcheDaniels-Midland Co. v.
Phoenix Assuraze Co. of N.Y,.975 F. Supp. 1129, 1136 (S.D. lll. 1997) (explaining “the rights
and obligations of the insured and the excess carriers are determined accordinglioytte P
which they are partiésnd findingthat aform attached to a primary poy had no &ect on the
excess coverage)lhat is,even if Menard agreed tmaintain theGreenwich policy and its
conditions for the duration of the NAE oy, it did not expressly age thaits obligationgo
Greenwichwould also applyto NAE. Therefore NAE’s allegations contdict thelanguage of
theNAE policy, andthe Courtwill not impose obgations on Mnardfor which there is no
contractual basi

In its response brief, NAE contends tha ourt should reathe NAEpolicy provision
requiring Menard tocooperatavith [NAE] in the investigation or siiementof the claim or

defense agast the ‘suit’™” to infer a duty of gpod faith. Doc. 1-2 at 20. However, the complaint



makes no mention of a breach of tHsuse, andNAE does not allegthatMenard faed to
cooperate Instead, ME’s allegations ee focusedn Menards breah of anexpresgjood faith
duty to ®ttle SeePirelli Armstrong Tire Corp. Retiree Med. Benefits Tr. v. Walgreen &31.
F.3d 436, 448 (7th Cir. 2011)[A] plaintiff may not arend his complaint in his response
brief.”). Accordingly, the Court dismisses NA&breach of contraatlaimto the extenit alleges
an express breactseeBogie 705 F.3dat 609 (“When anexhibit contradicts the allegations in
the complaint, rulingganst the mn-moving party on a motion to disssiis casistent with our
obligation to review all facts in the light most fagble to the non-moving pa.”)

B. Implied Duty of Good Faith

Menardargues that the Couastsocannot imply a duty of good faith to Hetdisputedor
purposes oNAE’s lreach ofcontract clainbecausehe implied duty is a gap filler arttie
parties contemplateskttlingsuitsagainst MenardUnder lllinois law,“a covenanof fair
dealing and good faitts iimplied into every contract absent express disald Reger Ds.,
LLC v. Nat'l City Bank 592 F.3d 759, 764 (7th Cir. 2010) (quotgster Enter., Incv.
Germania Fed. Sav. & Loan Ass%97 Ill. App. 3d 22 (198)) To establish a breach of this duty,
aplaintiff must shev that the contract gave thefdedant disation in performing an obligation
under the contra@nd the defendant exercised that diserein bad faith, unreasonably, iora
manner inconsistentith the partiesreasonablexpectabns. SeelLaSalleBark Nat'l Ass’n v.
Paramont Props.588 F. Supp. 2d 840, 857 (N.D. Ill. 2008). “The purpose of this implied duty
is to ensure that partiel® not take advantage of each other in a way that could not have been
contemplated at the timedltontract was dfeed or do anything that will destroy the other
party s fight to receive the benefit of the contraclNat’l Tech., Inc. v. Repcentric Sqlblo. 13

C 1819, 2013 WL 6671796, at *3 (N.D. Ill. Dec. 18, 20X3jation omitted. However the



implied duty canna overridea contracs expresgerms F.D.I.C. v. Ryman 117 F.3d 994,
1000 (7th Cir. 1997) (“When the contract is silent, principles of good faith . . . fill the gap. They
do not block use okrms that actually appeartime contract (quotingKham& Nate's Shoes
No. 2, Inc. v. First Bank aivhiting 908 F.2d 1351, 1357 (7th Cir. 1990))).

Here,the complaint alleges th#teimplied duty of goodfaith and fair dealingequred
Menard to act reasonably in settling saitsl Merard breached this dufy AlthoughNAE’s
complaint does not ekipitly allegethatMenard exercised discretion in settling the underlying
suit, wherviewed ina light most &vorable to NAEits allegations support this reading. rFo
instane, NAE daims it was Menart decisionalone to accept the demariabc. 1 § 33, Meard
did na inform NAE ofthe demandgd. 1 36, and NAE éncouragetdMenard to settlad. T 31.
Additionally, NAE alleges tha¥lenardacted in bad faith by refusing to settle.eldfore
NAE’s allegations suggstthat Menard breached tiNAE policy basel onan inplied covenant
of good faith and fair dealing.

Even soMenardarguesbecause¢he NAE policyaddressethe issueof settlementthe
implied duy cannot supplant theAE policy's language.Menardpaints to the NAE policy
provisionstatingNAE hadthe“right . . . toparticipatein the defense of anguit,” and if it
assumed the defee, it would $ettle thesuit’ as[NAE] deem[edjexpedient.”Doc. 1-2 at 9.
Menardcontends that this languagemonstratethat NAE had the right to partatein the
settlemenbut chose not to deo. The Court disagredsatNAE’s right to participate in
defending a suiiemonstratethatthe parties contemplateskttiement of suitsNAE’s right to

participate n the defense does regieak tdhe circumstanceis which NAEelectednot to

2 NAE advances thitheory in support of its breach of contract claim, isiresponse briedoes not
addressvhy theCourt should impf this dutyas part oNAE’s breach of conaict claim. InsteadjAE
discussethis implied duty as part bits common law duty to settle claimRegardlessi thissection the
Court will evaluatehe impled dutyas itrelates tdNAE’s breach of contraalaimbecausehe complaint
sets it brth as such



participateanda settlement occued It cannot be that if NAE did nokercise its right to
participate in the defense, NAE would ledt with whatever settlement Menard stkuc
Thereforethe Courtfinds that theNAE policy includes a gap to be filled by tparties because
it does notaddress settlement where NAH dot assuméhe defensef a suit The Court
cannot find an express term that it would modify by implying this d8geCromeens,
Holloman, Sibert, Inw. AB Volvg 349 F.3d 376, 396 (7th Cir. 2003)}he duty of good faith
and fair dealing cannaiverride an express term of a contfaciThere is perhaps, an argument
that the NAE policy provision requiring Menard toobperaté with NAE in the settlerant of a
claim indicatesthat the parties contemplated NA&Eightswith respecto settlement Doc. 1-2
at 20. Butagain,the Court is not convinced that implying a duty of good faith will override the
coopeation clause. Overall, viewed ihe light nost favorabd to NAE astie non-moving party,
the NAE policy does not demonstral@t the partiefully contemplated their rights settling
lawsuitsand provided for this in the NAE policyThus, the Court finds it apprapte toimply a
duty of good &ith. Accordingly,the GurtdeniesMenards motion todismiss NAEs breach of
contract claim(Count Il)insofar adNAE relies on an implied duty of good faith; however, the
Court dismisses without prejudi NAE’s breach of contract claim to the extent that it relies on
the breah of an express duty.
. Duty to Settle

Menardalsomoves for the Coutb dismissNAE’s dutyto settle claim because no
lllinois court hagecognizedhata policyholderowes its excess carriedaty tosette. Only a
handful ofcourts across the cotry have addressed this issue, anédgiteethat no such duty
exists. SeeEmpgrs Mut. Cas. Co. v. Key Pharm., In871 F. Supp. 657, 665 (S.D.N.Y. 1994),

aff'd sub nom75 F.3d 815 (2d Cir. 1996) (declining to recaggiia canmon-law duty giving

10



rise b a cause of action by an excess insurer against its policytaidailure to settle a lawsuit
below the threshold of the excess policyCommercial Union Assurance Cos. v. Safg
Stores, Ing.26 Cal. 3d 912, 92(1980) (“[A] policy providing for exess insurance coverage
imposes no implied duty upon the insured to accept a settlement offer which would avoid
exposing the insurer to liability,”)nt’l Ins. Co. v. Dresser Indus., ¢q 841 S.W.2d 437, 445
(Tex. App. 1992) (‘Y]e hold that a policy providing for excess insurance coverage imposes no
duty upon the insured to accept a settlement offer that would avoid exposing the exces®insurer t
liability.”).

Underlllinois law, aninsurerhasa duty to settlén good faith on bhaf of its
policyholder. Seelowa Physicians’ Clinic Med. Found. Rhystians Ins. Co. of W., 547 F.3d
810, 812 (7th Cir. 2008kiting Haddick v. Valor Ins.198 Ill. 2d 409 (2001)Cramer v. Irs.
Exch. Agencyl74 Ill. 2d 513 (1996)). This duigrisesfrom the covenant gjood faith and fair
dealingandpresentsa narrow exception to lllinois courtefusalto find that a breach of this
contractuaktovenant gives rise to an imqmEndent tort See d; Voyles v. Sandia Mortg. Cortp.
196 Ill. 2d 288, 296 (2001) ii [Cramel], this court refused to recognize an independent action
in tort for kreach of an implied covenant of good faith and fair dealing, stating that the claim
would be proper only in the narrow context of cases involving an inswklgation to settle
with athird party who has sued the policyholddciting Cramer, 174 Ill. 2d at 525)).Here,
NAE argues thathe dutyto settleis reciprocal and therefore alows from the policyholder to
the insurer.Becausdllinois courts hae yet b addresshisissue the Courimustpredict whether
lllinois courts would recognizéis duty by looking to releant lllinois gpellate case law and
other stateourts’decisions SeeZenith Ins. Co. vEmprs Ins of Wausaul141 F.3d 300, 304

(7th Cir. 1998);Brooks v. Chicago Downs Ass’n, In€91 F.2d 512, 514 (7th Cir. 1986).

11



First, courtsevaluatinglllin ois law have been nattant tofind thatthe duty to settlalso
appliesto a primary insurer ith respect t@n excess carriemnd disagre as tavhetheran excess
carrieris owed this dty. Comparelll. Emcasco Ins. Co. v. Nationwide Mut. Ins., @015 L
App (1st) 1409283, 172 (no duty to sdte from primaryto excess insurer)).S. Fire Ins. Co. v.
Zurich Ins. Ca.329 Ill. App. 3d 987, 1003&me, andLiberty Mut. Ins. Co. v. Am. Home Assur.
Co, 348 F. Supp. 2d 940, 9¢M.D. Ill. 2004) (no duty to settlbetween excess insurergjth
Cent. lll. Pub. Serv. Co. v. Agric. Ins. C878 Ill. App. 3d 728, 73{008) (ower-tiered excess
insurermay oweduty to highertieredexcessnsurer),and Schal Bovis, Inc. v. Cas. Ins. Cil4
ll. App. 3d 562, 571 (1999) (an excess insurer may bring cause of action against primary
carrier). This gives the Court paudeecause NAE asks tli&ourt torecognize a novel stataw
claimand lllinois courts’ hae not consistently extended this dittgtween other partiesSee
Insolia v. Phillip Morris, Inc, 216 F.3d 596, 607 (7th Cir. 2000) (“Though district courts may try
to determine how thdate couts would rule on an unche area of state law, district courts are
encouraged tdismissactions basd on novel state law claims.”Courts imply the duty of good
faith and fair dealingn insurance contract$o “combatfan insurers] temptationto ignorean
insureds interest ath to make sure that the intent behind the insurance contract is uploeic”
Physicans’ Clinic Med. Found.547 F.3d at 812That purpose would not be served here.
Nothing suggestthata policyholder would ignore an insureifgerestsn rejecting asettlement
demandespeciallywhere the plicyholdermustfirst satisfy a settlement out of isglfinsured
retention. Moreover, a policyholder obtains excess insurance to have an adidiyienaf
insulation against the riskd litigation. The object of the bargain is to prdtdwepolicyhdder,
and the policyholder payspgiemiumin case suclprotection is necessarnseeSafeway26 Ca

3d at 919 (Theinsured owes no duty to defend odémnify the excess carrier; hentieg

12



carrier can posses® reasonable expectation that the insured will accept a settleidfier as a
means ofprotecting’the carrier from exposurelhe protection of the insurerpecuniary

interests isimply not the object of the bargaip."Here,the partiesntended theMenardand
Greenwichwould be responsible for a certain mouhli@bility, butNAE would provide

additional coverage if necessamy deciding not to settle, &hard also faced a gsibility of

owing certain amountsSeeid. (“Where, as here, the policyholder is self-insured for an amount
below the beginning of the excess insurance coverage, he is gambling as much with his own
money as with that of the carrier. . [T]he excessarrier has no legitimate expectan that the
insured willgive at leastis much consideration to the financial well-being of the insaran
company as he does to his own intereststé(nalquotation marks omitted)).

Additionally, lllinois law recognies that pmary insurersand excessarriersinsure
different risks.Krusinski Constr. Co. v. Northbrook Prop. & Cas. Ins.,326 Ill. App. 3d 210,
219 (2001)citation omitted).Excess coverage usedafter a predetermined amowftprimary
coverage has beeliminished See id.And “[r]ather tlan providing a duty to defend, most
excess policies require the excessuner to indemnify the insured for the costs of the defense as
part of the tiltimate néloss’ against which the policy insuredd. The purpose aéxcess
insurancas for thepolicyholder to insur@againstiability in the event it dedies to pursughe
risk of litigation. SeeEmprs Mut. Cas. Cq.871 F. Suppat666. Findinghataduty tosettle
extend from apolicyholderto itsexcess carriewould undermine the purpose of this
arrargement.

Relatedly, recoguizing a tortcause of actioby an ecess carrier agaings pdicyholder
would expandthe policyholdefs duties and potential liabilitySeeid. at 665 (“It is also clear

that recognizing a tort cause ofiactbyan exess carrier agaings insured would substantially

13



increase the duty and potential liability of the insurgdAnd dlowing an insureto pursuea

cause of action againapolicyholder for failing to séfe could result irfuture policyholders

settling lawsuitsevenwhere theybelievethere is a kelihood of succeson the meritssimply to

avoid futue liability. In other words, it would obligate a policyholdersettle an actioif there

was a chancthat theverdict might reaclheexcessnsurance.SeeDresse, 841 S.W.2dt 444

(“[The excessarriel] seeks a ruling that would require an insuxedettle any case, even one in

which it believes liability is questionable or nonegitt if there isany riskof a verdict

impacting the excedayer of coveragé). The Courdoes not believéhat llinois courts would

impose this burden on a policyider. Cf. Twin City Fire Ins. Co. \Cty. Mut. Ins. Cq,.23 F.3d

1175, 1180 (7th Cir. 1994)Do insurance compaies need the protection of tdatv aganst

their own insureds and other insurance pames2Ve need not answer these questi)ns
Additionally, the Seventh Cicuit has caubneddistrict courtsagainst recognizing novel

state law claimsespecially when such claims would increaséility. Pisciottav. Old Nat'l

Bancorp 499 F.3d 629, 636 (7th Cir. 2007) (W&h given a choice betweeniaterpretation of

[state] law which reasonably restricts liability, and one which greatly expaiugyj we

should choose the narrower and snogasoable path (dieast untithe [state] Supremedirt

tells us differetly).” (quoting Todd v. Societe Bic, S,R1 F.3d 1402, 1412 (7th Cir. 1994) (en

banc)). Findingthata policyholdeowes its insurea duty tosetle wouldexpand lllinois lav

and impose new duties on policyholders. This walliichately impact the relationship between

a policyholder and insurer ameeakenrthe lllinois Supreme Court’s original purpose in

recognizingan implied duty—to protect the rights of a policyholde€ramer, 174 1ll. 2dat 525

3 NAE relies o dicta inTwin Cityto support its argunmé that theCourt should recogniza common law
dutyto settle SeeDoc. 20 at 7-8. Howeverwin Cityonly evaluated whethehe lllinois Supeme
Courtwoud find that a primay insurer eved a duty to protect aexcess insureaind oncludel thatthere
is no directduty. 23 F.3d at 1178, 1188%. And subsequertasesriom lllinois appellate courtspvide
more insights to how lllinois courts would addrase issueinvolvedhere.

14



(“The duty was imposed to deal Withe specific problem of claim settlement abusekalmlity
insurers where the policyholder has no contractual remedy.”

The Court cannot concludieat thelllin ois Supreme Court woukihd that apolicyholder
owesits exces carrier a duty toedtle. Accordingly, the CourlismisseNAE’s duty to sete
claim (Count Il) with prejudce
[I1.  Declaratory Relief

Finally, Menard moves to dismissAE’s request for declaratory relief becausks it
duplicative of theother clams and based on tharae falty premisesunderlying thos claims
NAE respondshatthe requestedeclaratory relief is naluplicative ofits other daimsbecause
it will resdve whetherNAE may be requiredo pay additimal amouts of loss andetermine
Menards rightsunde the policy.

Courts have discretiaio decline to har aclaim for declaratoryudgment See Tempco
Elec. Heater Corp. v. Omedengg, Inc.,, 819 F.2d 746, 747 (7th Cir. 1987)he Declaratory
Judgmat Act provides that cout “maydeclare the rightsral other legal relations of any
interested party seekingeh a declaration.28 U.S.C. § 2201(a). Courtsef decline to
exercisehis discretion when theatlaratory judgment claim substantiadiyerlapswith the
plaintiff’s subsantive claims.SeeHouse of Brides, Inc. v. Alfred Angelo, Int63 F. Supp. 3d
534, 547 (N.D. Ill. 2016)Cohn v. Guaranteed Rate Indlo. 14 C 9369, 2015 WL 5307625, at
*5 (N.D. lll. Sept. 10, 2015)Here, NAE raises the sarsabstantive suesn its declaratory
judgmert claim as itdoreachof contractand duty to settle claisa In fact, NAE’s basis for
declaratory reliefs a summary otheseclaims SeeDoc. 1 f 72. Bothhie breach of contract
claim and declaatory pdgment claimnvolve resolution of whetharoverage existthereby

obligatingNAE to pay amountasso@ted with the underlying suitCompare idf 79(“Because
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of Menards breach of contractual das, NAE tas been damaggll), withid. § 72 ([T]he
Insurers are entitled todeclaration that no covega exists . . pecausgMenard breached its
contractuabutieg.]”). Because theubstantive issuegeduplicative, the Court declines to
exercise jurisditton overthe detaratory judgment claimSeeCohn 130 F. Supp. 3dt 1205-06
(N.D. lll. 2015) @ismissing declaratory relief claim becauseauld require Court to deae
substantive issuedready presented liyreach of contract clan); Lansing v. Carroll 868 F.
Supp. 2d 753, 764 (N.D. Ill. 2015ismissing a declatory judgmentlaim because it failed to
raiseanything not raised ithe breaclof contract claim)

In its response brieNAE argues thaits declaratory relieflaim is not duplicave
because(1) it involves whether NAE must pay other amounts of “lagddted b the underlying
suit, includingbills to Menards coursel and vendors, and (2) will determine Menard rights
under the policy.NAE conterls thata judgmentas towhetrer Menard is entitled to have its
attorneysfees rembursednvolves a detenination of Menard’s rights under the policy rath
than whelher Menarts conduct damaged NA NAE goes so far as to suggdsat“[t]his case
is most properly and fully analyzed a determination of whether Menarttied to benefits
under the policy, not solely whether it breachwselpolicy” Doc. 20 at 15. Howevethe
complaintonly includesoneallegationthatNAE may be obligated to pay‘®ss” in the
underlying st. Doc. 1 § 5. And the complaisaysnothing about Mnards generakentitlement
to benefits under the policylhere is no plausible suggestion theAE is enttled to relef on
potential losses dhatMenards rightsunder the policynust be determinedThereforethe
argumenthat NAE puts fath inits response brief only cortaeswith allegations in the
complaint thatrespeculative at bestThisis insufficient tosurvive a motion talismiss

McCauley v. City of Chicag®71 F.3d 611, 616 (7th Cir. 2011)T(] he complaint must contain
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‘allegationsplausibly suggesting (monerdy consistent with)an entitlement to reli€¥. (quoting
Twombly 550 U.S. at 557))The Courtdeclinesto exercise discren overNAE’s declaratory
judgmentclaim andthereforedismisses thislaim (Count I)without prejudice
CONCLUSION
For the foreging reasons, the Court grants in part and denies iMgarards motion to
dismiss[13]. The Court dismisses Counwithout prejudiceand Count Il with prejudiceThe
Court dismisses Count Il insofar senard assertan express breach of caoatt claim however,

NAE may proceed with this claim to the extent that it clavienard breachedn implied duty.

Dated:September 30, 2020 8- KW\'

SARA L.ELLIS
United States Disict Judye
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