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INTHE UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TIFFANY MICHELLE SMITH,

Plaintiff,
No. 19 C 7422
V.
Judge Virginia M. Kendall
AMERICAN YOUTH HOSTELS, INC.,
a notfor-profit organization d/b/a
HOSTELLING INTERNATIONAL USA,,
et al,

N N N N N N N N N N

Defendants

MEMORANDUM OPINION & ORDER

Plaintiff Tiffany Michelle Smith (“Smith”) brings this employment discrimination action
against Defendants American Youth Hostels, Inc. (“AYH”), Hostelling hagonal USA
(“Hostelling”), and several of her former supervisors at a hostel in Chicago. She alleges race, color
and gender discrimination as well as harassment and hostile work environment iarvafi&itle
VIl and 42 U.S.C. 89811 Defendants now move to dismiss for la¢lsobject matter jurisdiction
andfor failure to state a claintor the reasons set forth below, the Motion to Dismiss (Dktis41)
granted in part and denied in part.

l. Rule 12(b)(1) Motion to Dismiss

Defendants first move to dismiss the grounds thahe Court should judicially estop
Plaintiff from bringing this case and because Plaintiff lacks stanBiefgndant’'sRule 12(b)(1)
motion accepts as true the facts alleged in the complaint, so its challdtigetidf's standing is

facial rather than factuabee Apex Digital, Inc. v. Sears, Roebuck & 632 F.3d 440, 44314

! The fist paragraph of the Second Amended Complaint also mentions stataitasvfor defamation and intentional
infliction for emotional distress (IIED), but the Complaint does not contain défamar IIED counts. Plaintiff's
opposition to this Motion also does not even mention those claims. As such, the Court deentfaiimssand
dismisses themith prejudice.
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(7th Cir. 2009). On a facial challenge to subject matter jurisdictionCthiet must accept the
complaint's welpleaded factual allegations, Wwiall reasonable inferences drawn in the plaintiff's
favor, but not its legal conclusiorfSee Munson v. Gaei&73 F.3d 630, 632 (7th Cir. 2012he
Courtcanalso consider “documents attached to the complaint, documents that are critical to the
complairt and referred to in it, and information that is subject to proper judicial notice,” aldmg wit
additional facts set forth i@mith’sbrief opposing dismissal, so long as those facts “are consistent
with the pleadings.Geinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 2012). The papers
filed and orders entered Bmiths bankruptcy case are subject to judicial notBee Kimble v.
Donahoe 511 FedApp’'x. 573, 575 n.2 (7th Cir. 2013). The following facts are set forth as
favorably toSmithas germitted by those materialSee Gomez v. Rand&B80 F.3d 859, 864 (7th
Cir. 2012).

a Background?

American Youth Hostels terminated Plaintiff’'s employment on April 29, 2019. (Dkt.
40 740.) On May 10, 2019, Plaintiff filed pro seChapter 7 bankruptcy petition in the United
States Bankruptcy Court for the Northern District of Indiana. (Dktl 42 p. 2.) In her petition,
she responded “no” to whether she had any “claims against third parties, whetheraur inave
filed a lawsui or made a demand for paymentd.(at p. 18.)

On July 26, 2019laintiff filed apro seEEOC charge related to her terminataswell
ongoing harassment and hostile work environment preceding her termination. (Dkt, D@ty 6

27-1atp. 2.)In respnse to the instant Motion to Dismiss, Plaintiff filed an affidhivitlicating

2The facts containein this sectiorare undisputed.

3 The Court will consider the affidavit for purposes of reviewing the instant Md#sause the affidavit is not
inconsistent with the allegations of the Second Amended Comaith v. Dart 803 F.3d 304, 311 (7@ir. 2015)
(explaining that courts may considects alleged opposition to a motion to dismiss when evaluating the sufficien
of a complaint so long as they are consistent with the allegations in the complaint).
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that she did not decide to file an EEOC charge until approximately July 20, 201944Dkt.
1996, 11.)

On July 30, 2019, the bankruptcy trustee held the mandatory § 34ihgegdkt. 44.)
Plaintiff attended the meeting and did not inform the trustee of her pending EEQE. & In
re Tiffany Michelle SmitiNo. 19-21317-jra, Dkt. 14 (Bankr. N.D. Ind. Aug. 19, 2019) (Trustee’s
report listing $4,067.05 as debtor’s only asset, which consisted of household items anthecar).
record not does indicaikthe trustee specifically asked Smaththe meetingvhether she had any
pending claims.

Smith received a righto-sue letter from the EEOC on August 6, 2019. (Dkt. 40-1.)

The bankruptcy court discharged Plaintiff's defotsiling$22,557.9®n October 7, 2019,
In re Tiffany Michelle SmithNo. 1921317¢ra, Dkt. 15, and discharged the trustee two days
thereafterld. at Dkt. 16.The record does not indicate thaintiff ever informed the bankruptcy
court or the trustee of her claim against Defendants.

Plainiff filed this action on November 8, 2019. (Dkt. $)e now has counsel representing
her in this action.

b. Discussion

Defendants ask the Court to judicially estop Plaintiff from pursuing her claimbéesase
she failed to disclose them to the bankruptcy trustee during the pendency of her bankruptcy action.
Judicialestoppel is a commeaw doctrine that prohibits a party from asserting a claianlggal
proceeding that is inconsistent with a claim taken by that party in a previouggirac&lew

Hampshire v. Maings32 U.S. 742, 749 (200T)he doctrine makes litigants “choose one position

4 Title 11 U.S.C. § 341 provides that the bankruptcy trustee shall convene aghééiie debtor’s creditors, at which

the trustee must orally examine the debtagrieure that the debtor is aware of is aware of potential consequences of
a discharge, the debtor's ability to file a petition under a different chaptdisofitte, the effect of receiving a
discharge, and the effect of reaffirming a debt.
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irrevocably,” thereby “rais[ing] the cost of lying. CannonStokes v. Potted53 F.3d 446, 448
(7th Cir. 2006) (quotinghaveriat v. Williams Pipe Line Gdl.1 F.3d 1420, 1428 (7th Cir. 1993)).
Courts invoke the doctrine at their discretiand the “circumstances under which [it] may be
invoked are probably not reducible to any general formulation of princilgeat 743.Courts
generally assess three facttwsletermine whether applying judicial estoppelppropriate. First,

the party’s later position must be “clearly inconsistent” with its previosgipn.New Hampshirg

532 U.Sat 750;United States v. Hopk 95 F.3d 299, 306 (7th Cir. 1999). Second, courts consider
whether the party succeeded in persuading a court to accept its earlier position, jisdidiadt
acceptance of an inconsistent position in a later proceeding would create ¢gtiperthatither

the first or the second court was misledNéw Hampshire532 U.S. at 750 (quotingdwards v.
Aetna Life Ins Co, 690 F.2d 595 (6th Cir. 1982)). Third, courts considenéther the party
seeking to assert an inconsistent position would derive an unfair advantage or imposér an unfa
detriment on the opposing party if not estoppétew Hampshire532 U.S. at 750.

A debtor in bankruptcy proceedings must disclose all of her assets; if she “denies owning
an asset, including a chose in action or otegal claim, [she] cannot realize on that concealed
asset after the bankruptcy end€dnnonStokes v. Potte53 F.3d 446, 448 (7th Cir. 2006).
debtor who neglects to disclose a particular asset has a continuing obligation toefildedm
schedules diclosing all of her assetsl. at 48 (‘[l]f [the plaintiff] were really making an honest
attempt to pay her debts, then as soon as she realized that it had been omitted, she woeld have fil
amended schedidand moved to reopen the bankruptcy, so that the creditors could benefit from
any recovery.”).

In CannonStokesthe debtor filed an administrative complaint against the Postal Service

before she filedbankruptcy petitionld. at 447. She never disclosed her administrative complaint



potentially worth $300,000, and the bankruptcy court granted her a complete discharge of her
$98,000 debtdd. The Seventh Circuit judicially estopped her from pursuing her claim against the
PostalService because:

The representation she made is false; she obtained the benefit of a discharge;

she has never tried to make the creditors whole; now she wants to contradict

herself in order to win a second case. Judicial estoppel blocks any attempt

to realze on this claim for her personal benefit.
Id. at449.

The facts of the instant case are nearly identictde facts o€Cannon-Stokedut with one

wrinkle—namely the plaintiff in the instant actiodid not file her EEOC charge until aftéing
her bankruptcy petitionDefendants’ actions giving rise to the claims that Sroiihgs here
however,took place prior to her filing of the bankruptcy petition, and she did not update her
schedules during the pendency of her bankruptcy actioth€3e facts, all three judicial estoppel
factors are satisfied. First, it is clearly inconsistent for her to inforrbah&ruptcy court that she
has nd'claims against third parties, whether or not you have filed a lawsuit or made raddiema
payment while simultaneously pursuing a discrimination claim before the EEOC and obtaining a
right-to-sue letter during the pendency of the bankruptcy proceedings. Setbether she
intended to or notPlaintiff clearly misled the bankruptcy court. Third,Rfairtiff successfully
prosecuted her case heshe would derive an unfair advantageamely, she would be able to
recoup damages that rightly belgagleast in part to the creditorsvho recovered nothing ithe
bankruptcy proceedings.

Other courts in tis district have judicially estopped plaintiffs from pursuing lawsuits in

similar circumstance#n one sucltasethe court found that judicial estoppel precluded the plaintiff

5 Plaintiff seeks $100,00 in damages in this case. (Dkt. 2.) The bankruptcy court discharged $@2rbBlamtiff's
debts.In re Tiffany Michelle SmittNo. 192131 %jra, Dkt. 14 (Bankr. N.D. Ind. Aug. 19, 2019).
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from asserting harassment and discrimination claims to the extent that thosexdegnhssed on
events that occurred before the filing of the bankruptcy petitibampson v. Vill. of Mone#lo.

12 C 50202014 WL 4175915, at *6 (N.D. Ill. Aug. 22, 201&Based on the alleged frequency
and overtness of the harassment Plaintiff has alleged, it is unreasonable twairftaintiff was

not aware that he may have claims against Defendants when he filed his .petitisloreover,
even if Plaintiff had simply overlooked the existence of his potentiapgtion claims against
Defendants when filling in the bankruptcy schedules, he should have filed an amendakdeSche
B or moved to reopen the bankruptcy proceeding once he realized his rfjistake.

Plairtiff contends that her failure to inform the bankruptcy court of her claims against
Defendant were inadvertent and that this inadvertence should excuse her failuseldsedi
Indeed, there is some support in case law for that posgem).e.gSpainev. Community Contacts,
Inc., 756 F.3d 542, 547 (7th Cir. 201&eversing the district court’s application of judicial
estoppel where the plaintiff belatedyd orallydisclosed her legal claim to the bankruptcy trustee,
which suggested that the initiadilure to disclose was inadvertenbavid v. WalMart Stores,

Inc., No. 11 C 8833, 2014 WL 5510986 (N.D. Ill. Oct. 24, 2014) (denying a motion to dismiss on
judicial estoppel grounds where the plaintiff moved to reopen her bankruptcy case toesaehedul
previously undisclosed claim, showing a lack of subjective intent to deceive the searglso
Ware v. Harvey Auto Credit, LLQNo. 16 C 5691, 2017 WL 2404947 (N.D. lll. June 2, 2017)
(denying a motion to dismiss on judicial estoppel grouwniuisre the plaintiff’'s decision to reopen
the bankruptcy case to disclose his claim indicated a lack of subjective intentit@)jedan v.

Ford Motor Co.,No. 14 CV 8708, 2016 WL 1182001, at *2 (N.D. Ill. Mar. 28, 20@6&purts
make an exception [to judicial estoppel] where an omission of a claim from tkeuptcy

schedule is innocent, meaning based on poor communication with counsel orgoodhiaith



belief that the claim has no value.But see Escobar v. Aircraft Serv. Int'l Grp., Inblo. 18 C
2308, 2019 WL 3776176 (N.D. Ill. 2019) (granting summary judgment on judicial estoppel
grounds whereghe plaintiff never made any attempt to amehis schedules or reopen the
bankruptcy matter)Spaineand this caseare factually distinguishable ithat Plaintiff never
disclosed her claim to the bankruptcy court despite multiple opportunities to do so. She then had
all of her debts discharged afilgd suit in this Court shortly thereafter. In that way, this case is
more analogous tGannonStokesPlaintiff's claim here alleges discrimination and hostile work
environment that spanned a period of approximately two years immediately preceding her
bankruptcy.(Dkt. 401917-40.)This is a sizeable clairthat was central to her daily life and
potentially worth more than four times the amount of her dischargedGfeGannonStokes453
F.3d at 448 (“It is impossible to believe that such a sizeable-etaime central to [the plaintiff's]
daily activitiesat work—could have been overlooked when [the plaintiff] was filling in the
bankruptcy schedules;”Thompson2014 WL 4175915, at *6 Based on the alleged frequency
and overtness of the harassment Plaintiff has alleged, it is unreasonable twairfREintiff was
not aware that he may have claims against Defendants when he filed his petitipn

The foregoing case law makes this much clear. First, bankruptcy petitioners have an
ongoing obligation to disclose legal claims to the bankruptcy daghtiding claims that are filed
during the pendency of the bankruptcy proceedings, especially if the facts giving risel&inthe
occurred prior to filing the bankruptcy petition and were central to the petitolifer’ Second,
subjective intent to deceive is an important factor to cons@murts find subjective intentb
deceive where the plaintiff failed to update the bankruptcy court with claims énfiedrduring
the course of the bankruptcy proceedings. Third, once the bankruptcy court discharges debts, the

debtor’s failure to move to reopen the proceedings to include heffilateiclaims bears on



whether she had subjective intent to deceive. Even viewing this facial challengeightimedst
favorable to Smith, all of thewHampshirefactors are satisfied, she never disclosed her claim
to the bankruptcy court, and shever sought to reopen her case. Given the pervasive nature of
the harassment and hostile work environment claims she alladabe contemporaneous nature

of her EEOC ad bankruptcy claimsa plausible inference is thahe intended to deceive the
bankruptcy court.

Even so, the Court declines to dismiss this case at this stage on judicial estoppel grounds
because whether someone intended to deceive is inherently-iatéasive inquiry.See, e.g.
Pruitt v. Quality Labor Servs16 C 9718, 2018 WL 5808461 (N.D. Ill. Nov. 6, 20{&Iding an
evidentiary hearing after denying summary judgment to determine whether the plaietifad
to deceive the bankruptcy cour)lthoughthe Court can plausibly infer that she intended to
deceive the bankruptcy court, it is also plausible thatpae aepetitioner she did not understand
her obligations under the laand therefore did not intend to deceive. Because the Courtinaust
all reasonable inferences in her favor, the Court declines to dismiss the chsestage on
estoppel grounds. This does not preclude Defendants from raising the judicial estyapal the
summary judgment stage at a hearingpon developing factual record with respect to her intent,
including her discussions with the trustee during her § 341 meeting.

Defendants also contend that Smith lacks standiigen a debtorfiles a bankruptcy
petition, generally all of her property becomesthe property of theestateSeeMatter of
Yonikus 996 F.2d 866, 86@th Cir. 1993)(abrogatednothergrounds bytawv. Siege] 571U.S.

415 (201%). The debtor’s property includesall of her legal and equitableinterestsSeell
U.S.C. 8§ 5410nce goarty files a Chapter 7 petition, orilye trustee for the bankruptcy estate can

bring claims that previously belonged to the deldthrA debtorcanonly asserclaimsthatarose



beforethefiling of thepetitionin hernameif thetrusteeabandons theabtor’'sclaims Matthews
v. Potter,316Fed.App’x. 518, 521-247th Cir. 2009).

On May 10, 2019, Plaintiff filed for Chapter 7 bankruptcy. (Dkt14& 2.)Plaintiff filed
her EEOC claim two months lat€Dkt. 40 16.) Even if the EEOC claims were legal interests of
the estate, the trustee abandoned the debtor’s claims when the trustegetishkardebtsSee
Williams v. Hainje 375Fed.App’x. 625, 627(7th Cir. 2010) (hedismissal ofabankruptcy case
meant that the plaintiff was pursuing actionfesown behalf despét hisfailure to disclosghe
pendingaction); see alsadCannonStokes453 F.3dat 448 (explaining that theustee abandoned
its interest in undisclosed ptEnkruptcy claims by discharging debts of the deb@f)course,
the trustee appears not to have known about the claims here, but that is a reason for the Court to
consider applying judicial estoppapon further development of the factual record. It is not a
standing issue.
. Motion to Dismissfor Failureto Statea Claim

Defendants move to dismiss the Second Amended CompiaddrRule 12(b)(6 for
failure to state a claim. When considering a motion to disfoidailure to state a clainthe Court
must construghe complaint “in a light most favorable to the nonmoving party, accepplesitied
facts as true, and draw all inferences in the-moving party’s favor.”Bell v. City of Chicagp
835 F.3d 736, 738 (7th Cir. 2016). The complaint must contain a “short and plain statement of the
claim showing that the pleader is entitled to reliegd.R. Civ. P. 8(a)(2). The plaintiff need not
plead‘detailed factual allegations,” but tlsbort and plain statement must “give the defendant fair
notice of what . .the claim is and the grounds upon which it resBell Atlantic Corp. v.

Twombly 550 U.S. 544, 555 (2007A complaint mustontainsufficientfactualmatterthatwhen



“acceptedastrue. . .‘stateaclaim to relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009) (quotingwombly 550U.S.at 570)).

A. Background

Smith is a32yearold African American female with a mixed racial background.
(Dkt. 40 1[7.) On June 26, 2017, AYH employed Smith as a Night Auditor/Front desk agent
Chicago hostel.ld. 117.) Between June 20BhdOctober 2017RubyMartinez, one of Smith’s
supervisors$, asked Smith about her race no less than twenty times and commented on how she
doesn’t “look black.” [d. 118.) On October 20, 2017, Martinez told Smith, “We only hire people
who look like us.” . T 19)

AYH admonished Smith to be polite coworkers and guests, even though she treated
everyone with professional courtesl.(f21.) Smith alleges that management never admonished
ZacharyShearer, a white emworker who had a history of making racially derogatory remarks.
(Id. §22.) In September 2017, for example, Shearer asked Smith, “Are you a watermetdn eate
Blacks eat watermelon a lot.Id¢ 124.) Smith reported this and other incidenitShearebeing
disrespectful to black eaorkers and guestsld( 25.) Another supervisorReynaldo Matos,
respondedo Smith’s complaints sayind'You don’t have to tell me every little thing that
happens.” Id.) BetweenSeptember 201@nd January 2018, Shearer made several disparaging
remarks tdPlaintiff and other black cavorkers or guestsid.) AYH did not discipline Shearer in
any way. [d.) After Smith’s initial complaint about Shearer, Smith alleges that Mato$anld
Coley (anothe supervisor), constantly evaluated and enstiewed Smith’'s work. I¢. 1 30.)
Smith also alleges tha&tYH started encouraging white and Hispanic employees to bring negative

information about Plaintiff to its attentio(id. 1 27.)

8 Plaintiff does not allege in the Complaint that Martindatos, or Coley wersupervisos. The Court infers thahey
were supervisors based on the allegations of the Complaint. (Dkt. 40 { 33.)
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Around July 2018, Smitand Shearer had an argument regarding Shearer’s disrespectful
and disparaging statements to Smitd. {(32.) After this incident, Martinez began to refer to
Smith as a “troublenaker.” (d.) Around the same month, Martinez told Smith she was going to
terminate her employment because “you did not get along with Zach [Shedrer]i38.) Smith
told Martinez that it would be unfair to terminate her employment since Smith madal sever
complaints about Shearer and he never received any discipdine. (

In January 2019, Coley met with Smith and accused her of threatening to file a lawsuit
against AYH. [d. 134.) On February 4, 2019, Coley sent Smith an email accusing her of
continuing to give unsolicited opinions to other employees and making threats towards the
organization. Id. 135.) On February 7, 2019, Coley, Martinez, and Matos met with Smith.
(Id. §36.) Coley told Smith that someone had inforrdadierBujanda, the Vice President of East
Coast Operations, that Smith wanted to sue AYtH) Emithexpressed in her email response and
at the meeting that she never made any threats of legal atdiof 36.)

On April 29, 2019, Matos and Coley terminated Smith’s employrost@nsiblybecause
Smith falsified her timesheet by taking a longer break f(40.) Smith informed Matos and Coley
that other white and Hispanic employees had taken longer breaks without receiving any
disciplinary action.Ifl.) Coley promisethatthe other emplgees*would be handled but nothing
happened to these individualkd.f

B. Statute of Limitations

Defendants argue that Plaintiff's Title VII claims ftating September 29, 2018, are time
barred A plaintiff must file a Title VIl charge of employment discrimination with the EEOC within
300 days of the alleged unlawful employment pracd@U.S.C. § 2000&{e)(1) Roneyv. lll.

Dept. of Transp, 474 F.3d 455, 46(0rth Cir. 2007) If discrete wrongful astcause continuing
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harm, then the 306ay period runs from the date tife last wrongful act that is part of the
continuing harmBass v. Joliet Pub. Sch. Dist. No, 8@6 F.3d 835, 839-40 (7th Cir. 2014).

Plaintiff alleges acts spanning at least two years that together constitute aaitigleing
harm Between June 20IahdOctober 2017, Martinez asked about Plaintiff's race numerous times
and commented that “we only hire people who look like us.” (Dkf] #8.) From September 2017
to January 2018, Plaintiff's eworker said disparaging comments to her and other black co
workers or guests, but AYH did not discipline theworker. (d. 125.) In July 2018, Plaintiff and
the same cavorker had an argument regarding the coworker’s disparaging statements to Plaintiff,
and Martinezconsidered terminatingper employment. Iqd. 1132, 33.) Between Januagnd
February 2019, Martinez, Coley, and Matos accused Plaintiff of threatening legal against
AYH. (Id. 136.) These acts are part of the “same actionable hostile work environment gractice.
Morgan,536 U.S. at 120. Eachallegedact hasat most asix-month gap until anothersuchact
occurred Cf. Lucas 367 F.3d at 727athreeyear gap between alleged hostile acts was not part of
the same hostile work environmeatéim). The alleged acts between June 28&dJanuary 2019
are part ofasingle claim so they are not timearredbecause Plaintiff filed this claim within 300
days of the final acts constituting the continuing harm.

C. Exhaustion

Defendantsalso move tadismissPlaintiff's Title VII genderand color discrimination
claims because Plaintiff failed to administratively exhaust these claims. In GoRlatintiff
mentions discrimination based on her “color and gender.” @k 46.)A plaintiff filing Title
VIl clamsin federal court maynly bring claims thasheincluded inher EEOC charge, or that
are ‘like or reasonably related to the allegations of the charge and growingf cuich

allegations.””Chaidez v. Ford Motor Cp937 F.3d 998, 10605 (7th Cir. 2019)Here,Plaintiff
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did not allege sex and color discrimination claims in the EEOC chageDkt. 40-2 (listing
discrimination based on race, retaliation, and national origin, but not sex o}).célosex
discrimination claim isiot “like or reasonably related” discriminatory acts alleged irSéheond
Amended Complairt, so the Court dismisses that claim for lack of exhaustiter color
discrimination claimappears identicalo her race discrimination claim, so the Court will not
dismiss that allegation.

D. Counts| & I1: Racial Discrimination

Counts | and Il allege racial discriminationviolation of Title VIl and 42 U.S.C. § 1981.
(Dkt. 401945-49.) In general, the same standards govern intentional discrimination claims
underTitle VII and 8 1981.Steinhauewn. DeGolier,359 F.3d 481, 483 (7tGir. 2004).A racial
discrimination claim requires allegations that (1) the plaintiff is a member of aigwidass, (2)
her job performance met her employer’s legitimate expectations, (3) deeedun adverse
action, and (4) another similarly situated individual who was not a membée plaintiff's
protected class received more favorable treatniBamks v. Wis. Dep’t of Transpi64 F.3d 744,
750-51 (7th Cir. 2006)A plaintiff successfully pleads an adverse employment action in violation
of Title VII by detailing events leading to an adverse action, identifying at least some of the guilty
parties,including their racesand providing relevant dateSeeSwierkiewicz v. Sorema.A, 534
U.S. 506, 514 (2002).

Plaintiff alleges that as an Africamerican, she is a member of a protected class. She
explains that her job performance met AYH’s reasonable expectations, and tHatréafed
Zachary Shearer, a white -wmrker, more favorably. Shedetails facts leading up toher
termination, identifis some of the guilty parties, and provides relevant dates for when the actions

occurred. From June 2017 to February 2019, Plaintiff alleges that Defendants gpnstant
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commented on her race, ignored Plaintiff's complaints aboutgocker making racial comments,
threatened to terminate her employment, and falsely accused her of threatening tavideit.
(SeeDkt. 40 1118-39.) A few months later, Defendants terminated Plaintiff's employment. (Dkt.
40 11 40.) Plaintiff has sufficientllegedracial discrimination claims in Counts | and 1.

E. Retaliation

In Count Il, Plaintiffalsomentions “discrimination for engaging in protected activities,”
which suggests a retaliation claim. To state a retaliation claim, Plaintiff must al)ethat(@he
engaged in statutorily protected express{@ythatshe suffered an adverse employmastioa,
and (3) a causal link between the protected expression and the adverseCattemyv. Gorman
& Co., 416 F.3d 540, 545 (7tir. 2005). Title VII "forbids retaliation against anyone who 'has
opposed any practice made an unlawful employment peaayi¢Title VII].”” Loudermilkv. Best
Pallet Co., 636 F.3d 312, 31&/th Cir. 2011) (quoting 42 U.S.C. § 2008éa). An employment
action is materially adverse if it would dissuade a reasonable employee frogingnigathe
protected activityPoullard v. McDonald 829F.3d 844, 8587th Cir. 2016).

Count Il alleges that “similarly situated employees who did not share Plainéiffsand
color were treated more favorably than Plaintiff,” but does not state what adugrkeyment
action constituted retaliation. (Dkt. 403B.) The only time Plaintiff alleges engaging in a
statutorily protected activity is when she complained to Matos aboutvart®@r's comments and
behavior. [d. 130) After this initial complaint, Plaintiff alleges thatanagement constantly
evaluated and oveeviewed her work. I1d.) Although ovefreviewing her work may
inconvenience Plaintiff, this does not rise to the level othanfiliating, degrading,unsafe,
unhealthful, or otherwissignificantly negativealteraton in her workplace environmehthat is

necessary to be a materially adverse achlichols v. S. lll. Universitedwardsville 510F.3d772,
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780(7th Cir. 2007);seealso Smartv. Ball StateUniv., 89 F.3d 437, 44g7th Cir. 1996)(holding
that negative performanceevaluationsalone did not constitute adverse employment action)
Furthermore, Plaintifdoes not specifically allege in the Second Amen@edhplaint that her
termination resulted in response to protected activ@geDkt. 40.) Plaintiff fails to allege with
specificity the elements of a retaliation claim,tedhe extent thaCount Il alleges a retaliation
claim, that claims dismissed.

F. Hostile Work Environment

Count Il alleges that Defendants subjected her to a hostile work environment, in violation
of Title VIl and§ 1981.To state a claim for a hostile work environment, Plaintiff must allege
(1) she was subjected to harassment, (2) the harassment was basegrotebtsd identity, (3)
the harassment was severe or pervasive so as to alter conditions of employatiegt &ieostile
or abusive work environment, (4) and there is a basis for employer liaBéiguri v. Office of
the Chief Judge of the Cir. Ctft ook Cty, 804 F.3d 826, 8334 (7th Cir. 2015). To demonstrate
harassment "that rises to the level of a statutory violation, the plaintiffpnu that his or her
work environment was both subjectively and objectively offensive; one that a reaspeisae
would find hostile or abusive and one that the victim in fact did perceive to béesods v. Steel
Technologies, In¢.398 F.3d 944, 947 (7th Cir. 2005). Courts evaluate the totality of the
circumstances in determining whether an environment is hostile or alddaivis.v. Forklift Sys.
Inc.,, 510 U.S. 17, 23 (1993Factors to consider include the frequency of discriminatory conduct,
its severity, whether it is physically threatening or humiliating or merely ansiffenitterance,
and whether it unreasonably interferes with the employee's work perfornsmecélexander.
Casino Queen739 F.3d972, 982(7th Cir. 2014) An employer is liable for a hostile work

environment claim if the plaintiff's supervisor created a hostile work environmeiitacro
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worker created the hostile work environment and the employer was “negligent either in
discovering or remedying the harassme¥elezv. City of Chicagg 442 F.3d 1043, 1047 (7th Cir.
2006) (quotingMasonv. S.IlII. Univ.,233 F.3d 1036, 1043 (7th Cir. 2000)

Plaintiff alleges that the Defendants harassed her because of her race. (D&2.)&h§
also alleges thalher supervisors admonished her more thanbiack coworkers who acted
unprofessionally.Ifl. i 21-25.) Defendants ignored her complaints about a coworker making
disparaging comments towards her, black coworkers, and black gleey8efendants constdy
watched her and scrutinized her work, threatened to fire her, and falsely accusetreateriing
the company with legal actiond( 1130, 33, 34, 35.Having her complaintsof discrimination
dismissed and having further complaints discouragedthrough intimidation could have
meaningfullyimpactedher work performance Moreover, potentiaharassmenis more severe
when,ashere,the conductamefrom supervisorsSeeDandyv. United Parcel Servicenc., 388
F.3d 263, 2717th Cir. 2004).Furthermore, it is premature to conclude just how abusive her work
environment is at this stage. The Court only needs to determine whether such behastior coul
plausibly be abusivésee Hurj 804 F.3d at 834. The allegations here satisfy that threshuid,
the Court denies the Motion as to the hostile work environment ata@ountlll.

G. Allegations About Lisa Zhu

Plaintiff does not allege how Lisa Zhu committed or contributed to any discriminatory
actions against Plaintiff. In fad®Jaintiff does not mention Zhu in tis&&cond Amende@omplaint
except to say that she is a white woman who was employed by A¢ldDkt. 407 14) Plaintiff
does not allege any action on Zhu's part at®lus, Plaintiff does not provide Zhu with “fair
notice” of any claim according to Rule 8(&wierkiewicz534 U.S. at 514. The Court dismisses

all claims against Zhu.
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CONCLUSION

For the aforementioned reasons, the Court grants in part and denies ithefeadants’
Motion to Dismiss [41] Specifically, the Court dismiss&3aintiff's claim of sex discrimination
under Title VII for failure to exhaust administrative remedies. The Calsd dismisseshe
retaliation claimsthestate law claimsand claims against Lisa ZHar failure to stée a claim
Because this was Plaintiff's third attempt at stating these claims, the dismissals arejwdlte.
The Court denies the Motion to Dismissall other respectsrior to any dispositive motion
briefing, the Court will conduct an evidentiangaring regarding Plaintiff's intent before the

bankruptcy court.

. 4 d 4 - ' : - . ‘:I
140 .
d States District Judge

Date:November 9, 2020
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