Griffin v. City of Chicago Doc. 30
Case: 1:19-cv-08135 Document #: 30 Filed: 10/27/20 Page 1 of 18 PagelD #:166

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DONNA GRIFFIN, )
)
Plaintiff, )
) No. 19 C 8135
V. )
) JudgeSara L. Ellis
CITY OF CHICAGO, a municipal corporation, )
)

Defendant. )

OPINION AND ORDER

In 2015, Donna Griffin was training to becom&ire Paramedic with the Chicago Fire
DepartmentCFD”) at the CFDs Training Aca@my (' Academy). After Griffin was injured
performing a physical test that, according to her, thB @gitutedsolely to eliminate women
from the A@ademy theCFD terminatedsriffin's employment.Griffin andseveral othefemde
paramedicsubsequently filed a lawsuit against the City of Chigaige“City”) allegingthat the
City terminated their eployment beauseof their sex. SeeLivingstonv. City of Chicago No.

16 C 10156 (N.DJIL.) (“Livingstor). In connectiorwith the parties attempts tesettlethe
Livingstoncase the City agreed tplaceGriffin in the April 2019 Fire Pamedic Academyclass
if shereceived medical clearant®do so. Griffin, however, did not obtain this clearance.
Griffin thereafter applied to enter a later Academy clasthe City denied her application and
informed her that she was disqualified from any fuemgloyment with the City These events
led Giffin to file the abovesaptionedawsuit against the Citg Griffin”), * in which Griffin
allegeshat the Citydiscriminatedagainst her based upsax and disabilitynd retaliated

against her for complaiimg abou the City s sexdiscriminationin violation ofTitle VII of the

L A different judge iniially oversaw he Griffin case butGriffin askedthe undersignegwho s overseeing
theLivinggon casefo reassigrGriffin to herdodket. The Court granted Griffihs request, and ¢h
Executive Committeeassignedsriffin to the undergined in February 220.
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Civil Rights Actof 1964 (‘Title VI1”), 42 U.S.C. § 2000et seq.the Americars with
Disabilities Act (ADA"), 42 U.S.C. § 1210&t seq.andthe Illinois Human Rights Act
(“IHRA™), 7751ll. Comp. Stat. 5/1-10&tseq. The City nov moves to dismiss Gfifi’s
complaint undeFedeal Rule of CivilProcedure 12(1(%).

The Courfgrants in part and denies in ptré Citys motion to dismiss [P The Court
dismissesGriffin’s claims to thextent they rely upon the City’s March 20&8ure to
medically cleaheras amadverse employmeamaiction because Griffin forfeited or waived any
contention that thiss the caseBut Griffin may proceed with her clainte the extent they rely
upon (1)the Gty’s April 2019 discharge d&riffin fromthe Academy (2) the City s June 2019
denialof Griffin’s appliation, and (3)the City sineligible for rehire(“IFR”) determination
barring Griffin from allsubsequent City employment.rifin has stateglausble claims for
relief based on the first two alleged adverse employment actionsnaisdreply,the City
withdrew its motion to dismissith respect to the third alleged action

BACKGROUND ?
Griffin is a licensed parameditn 2015, sheentered e Acadeny asa Fre Paramedic

candidate.At the Academythe CFD requirecriffin to take two physical testa “Lifting and

2 In setting forth tle relevant baaround the Coutt has aceptedas trueall well-pleadedactual
allegations from Grifn’s complaint Phillips v. Prudentiallns.Co. of Am, 714 F.3d1017,1019(7th

Cir. 2013) The urthas also considerédiocuments that are crititto tte complain and referred to in
it, and irformation that is subjetb proper judicial nate.” Id. at 101920 (citation omited). Relevant
here, the Courthastakenjudicial notice offilings and hearing transcriptsom theLivingson litigation.
SeeH.A.L. NY Hddings, LLC v. Guinan958 F.&8 627, 63%+32 (7th Cir. 2020) if reviewing a Rule
12(b)(6) motion to dismissakingjudicial ndice of the contents afeards from a priodistrict court case
involving thesame litigant Danielv. CookCty. 833 F.8 728 742 (7th Cir.2016) (“Courtsroutinely
take judicial notice of theciions d othe courts or the contents of filings in othayuits.”); Cameronv.
Patterson No. 11 C 4529, 2012 WL 1204638, at *1 (N.D. Ill. Apr. 10, 202pourts may tak@udicial
notice of public records, sucascomplaing, pleadings, anglanscriptdrom anotherproceedingvhen
decidng amotionto dismiss”). The Courthas also considerediditional fats set forth in Griffirs
oppasition andthe attachedexhbits, so long ashose factare consistent withercomphint. SeeHengv.
HeavnerBeyes & Mihlar, LLC, 849 F.3d 348, 354 (7th Cir. 201 Runniom exrel. Runnionv. Girl
Scaits of GreaterChi. & Nw. Ind, 786 F.3d 510528 n.8(7th Cir. 20Bb).
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Moving Sequenceand a“Step Test.” Thes tests however, did not meare a andidatés
gudificationsto work as a Fire Paramiedrathe, the CFD aminisiered these tests sbldo
eliminate women from the Academriffin was injured while performing the Liftingnd
Moving Sequence Thefollowing year, in August 2016, theFD terminatedGriffin’s
employment.

In Octdoer 2016, @Gffin (who was krown as Donna Ruch at the time) and several other
female paramedidded the Livingstonlawsuit, dleging that the Qy disciminated against them
based on their sex. In connectiwith the parties attempts to make progress in satili
Livingson, the Cty agreedo conditionallyhire Griffin as a CFD Fire Paramediandidate
pending medical processing. The City and Griffin mentiagd this agreement in a term sheet
titled “Proposed Hiring Opportunitfor the First 2019 Paramexdi rairing Academy Clas$ (the
“Tem Sheet), which sets forttcertain“terms and conditions relating & potentiahiring
opportuwity in 2019 for Griffin. Griffin, Doc. 20-1 at 2. Accordinty the Term Sheetriffin
had to meeall of the CFDs current hiring sandardswhich included pasing a medical
evaluation, taenterthe April 2019 Paramedic Training Academy cl&sEhe Term Sheet further
providesthat the CF Medical Division would evaluat&riffin’s medical fithessdr hire. If
the Medical Dvision deermined thatGriffin was not medically fit for duty, and Griffin disputed
this determination in good faith, thgarties agreethat an indepetent nedical examination
(“IME”) would determine Griffirs fitness for duty.If an IME was necessary, #in would
sele¢ a physician from an already-compiled list of physicians to perforfMBie The parties
further ageed that the results of thdE as to Griffin’s fithesdor duty “shall be binding upon

theparties: Id. at3 (12(9)).

% The Court interpriedthis provisionasrequiring placemat in a training clasby April 1, 2019.
Livingston Doc. 125 at6:17-7:22.
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Griffin began proessng for entryinto the Aademyin September 2018. Sheas still
undergoing procesingin March 2019vhenthe Citydetermined that #vould notmedcally
clearGriffin for instatemento the Academy According to the Cityit would not clearGriffin
because further medical evaluation was necessary due to heralgepblam and trazodone.
At the time, Griffin suffered from mental health disability (insomnia andjastment disorder)
or the Cityregarded her as having a mental Hedbability. A physicianhad presribed Griffin
alprazolam and trazode to treat her insomnia andustmentdisorder. Griffin’s physician hd
alsogiven her written medicallearancebeforethe City’s refusal tomedically clearher.

On March 27, 2019, the Court heldharing inLivingston At the hearing, thparties
told the Court that the CFB malicd directorwould not definitively grant or deny Griffin
medica clearance at that poiniVhen the Court asked if there was any issue with Griffin
underging anIME, Griffin’s counsehad “no objection to carrying out the IME process that’
the termsheet; to the contraryshe believethat the partiesshould go right nowto the agreed
upon IME process.’Livingston Doc. 132at7:14-15, 9:7-20, 11:23-24T'he Gty also had no
objection to proceeding with the IME process set forth in the Term Sheet. Aagigrdine
Court instructed the partige have Griffin undergo an IME

The day after the March 27 heariag, addictions specialist veefi tha Griffin was not
dependent on any medication and could safely partdl the essential fictions of a e
Pamamedic? Theparties also agreed that Dr. David Marder would perforniMiie On March

29, Dr. Marder evaluated Giiiff, but he vasunalde to determineGriffin’s fithess for duty by

* Griffin allegesthatthe aldictions specialist provided this veriftaan before tie City refused to
medically clear heput herfilings in Livingstonshow thatshe did notee the specialisintil after tre

City's refusal anthe March 27 heing. Livingston Doc. 127at 2(* After the March 27 heang, Griffin
was found fit for duty by Dr. Eric Schieber, a boasttified psychiatrist and addiction specialist with 30
yearsof experience diagnosing and ttieg patients wth addiction. Dr. Schiebetperformed a
comprehasivediagnostigpsychiatric ealuation of Griffii on March 28] (citation omitted).
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April 1, when Griffin was to start at tecademy if she was medically cleareldr. Marder
stated thatthe complex nature of [Griffirg] case .. require[d] further investigatn and
possibly additioal teging that would bedetemined after futher review of her evaluatioand
supporting medical literate.” Livingston Doc. 127-4 at 2.

On April 1, Griffin filed an emergency motion for an order cdraially admittingherto
the Academywhile she completetierfinal medical pracessing In doing soGriffin argued thia
her conditional admission to the Academguld not harm the City becaugtecould remove her
from the Academy clasf “the IME ultimatelydecddd] that[she]is not fit for duty”

Livingson, Doc.127at12, 14. Later that dayhe Court held a hearing d@&riffin’s motion. The
Court ordered Giriffin to report to the Academy the following day, April 2, ang@dhies to
complete théME processwith Dr. Marderby April 10. Duringthe heaing, the Cout made
clear thaiGriffin’s admission to the Acathywas coulitionedon her being medadly cleared by
Dr. Marder. If Dr. Marder cleare@riffin, she could proceed with her training; if nibtatwas
“the end of the liné,and Griffin would revertto herstatusas of April ], i.e., unemployed by the
CFD. Livingston, Doc. 133 at 11:18-21, 17:5-17. Giriffin, through &dorney; twice tdd the
Courtthat she would accept the resultsre IME:

THE COURT: So in terms of the partieagreemat, whateer the

IME result is is what the paes essentially arwilli ng tolive with,

is that right?

[Griffin’s attorney] Yes

* * *

THE COURT: Okay.If the IME comes back and sagkes not
cleared, then would Ms. Griffin, according to fhearties term
sheet, live with the conclusion of the IE?

[Griffin’s attomey] Yes, its binding.
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Id. at 15:15-18, 16:22—-25.The Court then gave Griffin the option déferring untilthe June
2019 Academy classo that the IMBprocess coulgroceedn a less compresseitheframe.
Griffin, however, chose to start wittie April class.

On April 10, Dr. Mardeprovidedhis IME report, in which he found Griffin not fit for
duty. After receiving Dr. Mardés report, Grifin’s attorney emailed theity’s attorngs, stating
tha “[w]e assume thfC]ity does not want M<Griffin to repot to theacademytomorrow, but
please confirni. Griffin, Doc. 20-9 at 2. The Cityattorneys confirmed this was the case, and
the next morning, the CFD discharged Griffiom he position as a e Paramedic candidate.
At a hearing irLivingstonlater that dayApril 11), Griffin’s attorney acknowledged that, based
on Dr. Marder’s finding, Griffin had “reached the end of the lineder the paréis curent
agreementLivingston Doc. 141 at 2:22-3:6. Even riffin’s attorng alsoindicated that
Griffin had already requested a hiring oppoitifor the June2019 Academy class.

In June 2019Griffin re-applied for employment as a CHire Paramedi. The Gty
initially acceptedGriffin’s application and placed henameon the réerral list thatit usesto hire
Fire Paramedicandidates However, the City subsequently dent&udffin’s application and
notified kerthat it haddeemecdherIFR because sheid not cleahermedicaion evalwation.
Meanwhile theCity has allowed nen to complete pamedic traimng at the Academy despite
using alprazolam or trazodone, and @iy employs numerous men who use alprazolam or
trazodone as paramediasddirefighters. The City has alsollawed individuals who have not
compained aboudiscrimination tause alprazolamor trazodone while attending the Academy or
working as Fire Paramedic

After filing discrimination charges witHlinois Department of Human Rights atite

Equal Enployment OpportunityCommissionand receiving righte-sue lettersGriffin filed the
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case here, in wibh sheassertshree claims for relief against the Cityn Count |,Griffin
contends thahe City violated Title Vllby discriminating against her based on her sex and
retaliating ayaing herfor complaining about illegalsexdiscrimination In Countll, Griffin
alleges that the Cityiolated the ADA by dscriminatng against her based on her disability or
perceived disability. And in Caoui 1, Griffin alleges thathe City violatedthe IHRA by
discriminaing against hebased on her segliscriminaing against her based on tigsability or
perceived disability, andetaliating againsherfor complainng about illegal sexliscrimination
LEGAL STANDARD

A motionto dismiss umlerRule12(b)(6) dallengeghe sufficiencyof the canplaint, not
its merits. Fed. R. Civ. P. 12{k6); Gibson v. City o€Chicaga 910 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dgsrthe Court acepts agrue al well-
pleadedacts in tle daintiff’s complaint ad draws l reasmable inferences from thegacts i
theplaintiff’s favor. Kubiak v.City of Chicago,810 F.3d 476, 480-81 (7th Cir. 2018)o
survive a Rule 12(b)(@notion, the comp@int mustas®rt a facally plausible clam and provide
fair noticeto the defendandf theclaim’s basis Aslktroft v. Igbal 556 U.S. 662, 678 (2009);
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (20Q07Adamsv. City of Indianapolis 742 F.3d
720, 728-29 (7th Cir. 2014)A claim has facial pausibility whenthe plantiff pleads factual
content thatllowsthe court to draw the reasableinference tlat the deéndant is iable for the
misconduct alleged.’Igbal, 556 U.S. at 678.

ANALYSIS

Griffin assert@ sexdisaimination and redliation claimunder Tile VII, a disability

discrimination claimunder the ADA, and correspondiotaims €ex discriminationtetaliation,

anddisability discriminatioh unde the IHRA. The Court applieJitle VII's framework to
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Griffin’s IHRA sexdiscrimination and retaliatio daims, Volling v. Kurtz ParamedicServs.,
Inc., 840 F.3d 378, 382—83 (7th Cir. 2016), anelADA’s framework to Griffihs IHRA claim
basel on disabilitydiscrimination Winkfieldv. Chi. Transit Auth, 435 F. Supp. 3d 904, 909
(N.D. lll. 2020). To adequatelyleadsex discmination, Griffin mustallegethat the City
subjectedher toanadverse enlpyment action based on her se@arlsonv. CSXTransp., Inc.
758 F.3d 819, 827 (7th Cir. 2014). For hetaliaton claim, Griffin must“allegethatshe
engaged in statutorily protected adihvand was subjected to adverse employment action as a
result” Id. at 828 (citation ontied). Finally, to allegediscrimination based on disability, iGfin
must allegée'facts showing that (1)s]he isdisabled (2) [s]he is qualified to pdorm the
essential function of the job either with or without reasonable accommodatiof3) §sithe
suffered aradverse emplgnent action bcause ofiher] disability” Gogosv. AMSMech Sys.,
Inc., 737 F.3d 1170, 1172 (7th Cir. 20X8itations omitted) (internal quotation marks omitted)

The Citymakestwo principal arguments its motion todismiss Hrst, it contend that
Griffin cannotstateplausble claimsfor discrimination oretaliationagains the Citybecausé¢he
City did not caus¢healleged advese employment actiorag issue. Rather, according to the
City, theseactons resulted fron®riffin’s agreements andehCourts ordersn Livingston
Secoml, the Citycontends thabriffin’s lawsilit is contrary topolicies encouraging settlement.
The City al® argues that aspedi®m theLivingstoncaseconstitutgudicial admissionsbut the
Cout considersand addressghis argument in the context tdie City s grincipal argiments.
l. Causation

Each of Grifin’s clams requiresher to allegehat the City subjected her &madverse
enmployment action based on a discriminatoryeigaliatorymotive. SeeCarlson 758 F.3d at

827-28;Gogos 737 F.3d at 1172Griffin’s complaint,as elaboratedpon in her opposition
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brief, see Heng849 F.3d at 354dentifiesthree alleged adverse employment actitms:Citys
(1) April 2019 discharge d&griffin from the Academy (2) June 2019 deal of Griffin’s
applicatiory and(3) IFR detemination baring Griffin from all future City employmerit. The
City does not dispute that the first two actions constitute adverse employstiens aand ints
reply brief, he Citywithdrew itsmotion to dismissvith reect to the IFRleermination so tle
Courtonly addresses the Cigrausation argumésnwith respect tahe City s April 2019
discharge ofGriffin from the Academyand its June 2019 dehof Griffin’s appliation

A. The April 2019Dischargefrom the Academy

The Cityfirst conerdsthatit did not @useGriffin’s April 2019 dischargéom the
Acadeny becausén theLivingstonlitigation, Griffin agreed, and the Court ordergthat this
actionwouldtake place iDr. Marderdeclara Griffin medically unfit, which heid. As an
initial mater, it is undearwhy the Cityframedits argument in this wayAn employerthat fires
anemployee may have done so fdegitimate nondiscriminatory reasqgrbut at the end of the
day, the employes still the actorthatcausedhefiring to takeplace Here,it was the City(not

Griffin or the Courxthat discharged Griffin on April 11Nonethelessjespite theCity’s framing

® One couldeadGriffin’s complaintasidentifying anotheradverseemploymenm action: the @y’s failure
in March 20120 medially clearher sothatshe could entethe April 2019 Academy clas<.g., Griffin,
Doc. 1 117, 24 (allegng that the City'refused to clea6riffin for work ... because of her gdar”).
Although theCity’s opening motiondentifiedthis as aractionthat could not support Griffia clams,
Griffin did not argue otherwisi her opposition Instead, Griin identified only the April 2019
dischargethe June 2018pplicationdenial, and theAR as the three adverse employment actioissae.
Griffin, Doc. 20 at -2 (asserting that shided this lawsuitbecaus®f these‘three discrete actiof)s id.
at 2, 15 (asserting that the Citgok adverse action against ey removing her fromhe April 2019
Academy, denying her admission to the June 2019 éwogdand barring her from all fwie Gty
employment). Thus,Griffin has waived, or aleast forfeited, any contention that the March 2019 failure
to medcally clear herconstitutes an adverse employment action, and the Cours gnenCitys motion
to the extent Griffin intended tmake this argumentSee Henry v. HuletB69 F.3d 769, 786 (7th Cir.
2020) (en banc) (defining waiver e “intentionalrelinquishment or abandonment of a known right
and forfeiture asthe mere failure to raise a timely argument, due to either inadeerteeglect, or
oversight (citation omitted); Alioto v. Townof Lisbon 651 F.3d715, 721 (7th Cir. 2011) (“[A] person
waives an argumeiby failing to. .. develop arguments related to a discrete issue, artg/ not
responding to alleged deficides n a motion to dismss.” (Gtations omitted))

9
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of the issue, its motioadequately challeng&zriffin ’ s ability to allege that dicriminaton or
retaliation causecdher April 2019 dischargen the basis thdhe Livingstonproceedings—
Griffin’s agreenent and representations, the Cesuntilings and Dr. Mardes IME
determinatior-reflectthetruereasondor the discharge. Qe Caurt, thereforeinterprets the
City’s motbon in that way.

In arguing that her claims should proceed, Griffin questizm$/arders conclusion and
faults the City for relyingupon this conclusion tdischargeher from theAcademy. According
to Griffin, “[n]othing inthe tem sheérequiredthe City to adopt théME's report or remove her
from the Academy’ Giriffin, Doc. 20 at 11. I&alsomaintains that the Court did not require the
City to remove her from the April 2018cademyclassif Dr. Marder found her unfit for dut$.

Griffin’s asseilibnsarenot well taken. In the Term She€tiffin expressly agreethatif
an IMEtook place in connection with hepportunity to enter the Apr2019 Academy clasghe
IME’s determiration as to hefitness for dity “shall be binling uponthe parties Griffin, Doc.
20-1 at 1 2(g)). Griffin alsoconfirmedin open cou thattheresult ofthe IME processvould
be binding and thathe would aceptthe IME conclusion,favorable ornot. OnceGriffin was
conditionally admitted to the April 2019 Academgss,whatoutcomecould have resulteflom
a“binding” determinatiorthat Griffin wasmedicallyunfit for duty other than heemoval from
theAcademy In fact when Griffinfiled her emergency motion to be cotainally admittedo
the April 2019Acadeny class sheargued that no harm wouldfaé the Gty because it add
remove her from thA&cademyif thelME therafterfound her unt for duty. Futhermore the

Courtmade cleaat theApril 1 hearingthat i Dr. Marder didnot deemGriffin medicaly fit for

6 Griffin further contendshatshedid not and canndéegally release or waive any futuretle VI, ADA,
and IHRA claimsy agreeingd the Term Sheetr through representations made in coditie City,
however, assetsthat it is not arguingtherwise so the Court does nobnsder this contention

10
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duty, thatwas“the end of tle line; and Griffin would revet to her statuss ofthat day, i.e., not
employed by th€FD. Livingston, Doc. 133 at 11:18-21, 17:5-17.

BecauseGriffin did not satisfythe cordition of her conditionainstatemeti—medial
clearance byhe IME—the partiesagreement and the Cowstrulings therebyrequiredthe City
to removeGriffin from the Acadeny. Had Dr. Marderinstead é@clared Griffin fit for duty, the
Courthaslittle doubt thatGriffin would have asserted tHat. Marder’'sdeterminatiorand the
Court’s rulings preventetthe Cityfrom removing her from the April 2018cademyclass(if the
City hadattempte to do so).Yet becauseDr. Marderdeclared her unfit for dutyGriffin now
claims that the City should havest ignoredDr. Mardefs report and allowed her to staythe
Academyanyway Griffin wantsto have it both ways: sheants toenjoy the upide of the
agreedto and Court-ordereldME processwithout being bandto its downside

That saidat the mation to dismiss stage, the Court only asks whether Ghfis stated
plausiblediscriminationand retaliatiorclaimswith respect to her Adre019 discharge, and the

Court cannot carludethat Griffin’s “heads Iwin, tails you los€’ approach preent herfrom
doing so.Seelndep.Tr. Corp.v. Stewart InfoServs Corp, 665 F.3d30, 934-3 (7th Cir.
2012)(at the Rule 12(b)(6) math to dismiss stagéa plaintiff's claim need not be probable,
only plausiblé). At the outsetGriffin’s representains inLivingstonregarding thévinding
effect ofthe IME arearguablylegal conclusionghatcannotconstitutebindingjudicial
admissions.SeeSommerfield. City of Chicagg No. 08CV-3025, 2018 WL 1565601, at *3
(N.D. lll. Mar. 31, 2018)‘B ecause thee are legal conclusions rathian facts, the judicial
admission doctrine as not apply to #m”); Cornellv. BP Am.Inc., No. 14 C 2123, 2015 WL
5766931, at *5 (N.D. Ill. Sept. 30, 2015)K] actual admissions nabe binding agudicial

admissionsadmnissons oflegal conclusions cannot(titation omitted). But evenif Griffin’s

11



Case: 1:19-cv-08135 Document #: 30 Filed: 10/27/20 Page 12 of 18 PagelD #:177

represerdtionsin Livingstonwereaboutfactual(insteadof legal) issuesthey would not
constituteadmissionghatbind herin thislitigation becausé‘a satementmade nh ore lawsuit
cannot be a judicial admission in anotheKdhler v. LeslieHindman, Inc.80 F.3d 1181, 1185
(7th Cir. 1996) cf. Soo Line R.RCo. v. St. Louis Sw. Ry. C&25 F.3d 481, 483 (7th Cir. 1997)
(finding that the plaintiffs camplaint in thecaseat issue containeinding judcial admissions).
Even though Griffin and th€ity arebothparties inthe LivingstonandGriffin litigationsand this
Court oversees both litigatiorthey are still separatiitigations. Gffin’s representationin
Livingstonmay ke evidencan this (the Griffin) litigation, Kohler, 80 F.3d at 1185, but they do
not conclusivelynegate factual claimsdh Griffin might maken this litigation as judicial
admissions ddRobinsorv. McNeil ConsumeHealthcare 615 F.3d 861, 872 (7th Cir. 2010)
Keller v. United State$8F.3d 1194, 1198 n.8 (7th Cir. 1994) (explaining the bindiffigct of
judicial admissions).

Similarly, the Courts rulings inLivingstondo notnecessarilgictat its resdution of
Griffin’s claimsin this litigation Cf. Camretav. Greene 563 U.S. 692, 709 n.7 (2011A(
decison of a federal district court judge is not binding precedenéven upon theame judge in
a different case.(citation omitted)). To show that the Coustrulings inLivingstondefinitively
precludeGriffin’s allegations irthis casethe Citywould have hatio demonstrate that claim
preclusion(res judicata)issue preclusiofcollateral estoppelor some other theory of estoppel
applies. SeeAllen v. McCurry 449 U.S. 90, 94 (1980) (explaining that the does of res
judicataand collateral estopppleclude partieom relitigating issues in certain
circumstances)aen. Elec. Capital Corp. v. Lease Resolution Gat@8 F.3d 1074, 1081-83
(7th Cir. 1997) (finding thahe district cart erred in relyingupon a court findindgrom an earlier

caseto dismiss the plaintifé claimunder Rule 12(b)(6and noting thathe court coud not

12



Case: 1:19-cv-08135 Document #: 30 Filed: 10/27/20 Page 13 of 18 PagelD #:178

“achieve through judicial notice what it canstrachieve throughollateral estopp&l. The City,
however, does not@ue in its motia to dismiss thathe elenents of claim preclusiornissue
preclusion, or any other estoppel theargmet In any event, these doctrine® affirmative
defensesFed. R. Civ.P. §c)(1); McDonaldv. Adamson840 F.3d 343, 347 (7th Cir. 2016), and
“courts should usuallyefrainfrom grantingRule 12(b)(6) motions omaffirmative defenss,”
BrownmarkFilms, LLC v. Conedy Partners682 F.3d 687, 690 (7th Cir. 20138gealso id.

(“The merepresence of a potaal affirmative defense does not render the claim faefel
invalid.”).

The Cour's ability to take judicial ntice ofGriffin’s representationand the Cours
rulingsin Livingstondoes notead to a differentasult Thee is areasonable disputes #othe
effectthese representations and rusritaveon Griffin’s claims in this litigationso it is
inappropriate for the Court to makealefinitive finding regardinghat efectbased on judiail
notice especially at thisarly stage of thditigation. SeeGen. Elec. Capitall28 F.3d at 1083
(“The application of a previous finding to a latter proceedingt be beyond reasonable dispute
before a court may take judicial n#{.]’); see also DanieB33 F.3dat 742 (“Judical notice is a
powerful tool that must be used with céon.”). Nor do theCity’s citationgo Bel v. United
States 301 F. Supp. 3d 159 (D.D.C. 2018) @gunsalu v. NairNo. 03CV00320 IEG (BLM),
2006 WL 8448017 (S.D. Calude 7, 2006¢onvince the Court otherwis@o be surethe courts
in bothBel andOgunsaludismissedhe plaintiff's claim under Rule 12(b)(6based, at least in
part, upon a couruling from anotler caseorderingthe plaintiffto submit to an IME SeeBell,
301 F. Supp. 3d at 1664; Ogunsaly 2006 WL 8448017at *1-2, *5-7. And inOgunsaly the
plaintiff also entered a stipation regarding th&ME in the other case2006 WL 8448017, at *7.

But neitherBdl nor Ogunsaluaddreseddisciminationandretaliation claims like Griffits
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claims here.Nor did either court providpersuasive reasonirg supporits decisiorthat
proceeding$rom a separate litigationonclusively negatedn element of the plaintiff's claim.
See Bell301 F. Supp. 3d at 16@gunsaly 2006 WL 8448017, at *7. For imstce, niher
court analyzed whethéhis wasappropriate given theequirementsiecessary to invoke the
judicial admission, claim preclusion, or issue preno doctrines. Thus, to the ext&al and
Ogunsaluareeven relevant, th€ourtdeclines o follow them.

Ultimately, while the proceedings ihivingstonprovidejustificationsfor the City’s
dischargeof Griffin on April 11,it is plausible thathese justificationgare not thectualreasos
for the discharge Thisis whatGriffin essentiallyalleges—thatthe real reasons for her discharge
were not the represgations and rulings ihivingston butdiscriminatory andetaliatory
motives. SeeSantosy. Cty. of Lake No. 2:17€V-273-TLS-APR, 2020 WL 2839194, at *4-5
(N.D. Ind. June 1, 2020af the motioa todismiss stagegjectingthe defendarg argument that
the plaintif’s terminationwas caused blis violatiors of Merit Board Rulesas opposed to
disability, where the plaintifé lawsui challenged whether those violatidmgere the rebreason
for hisdischarg®). Itis plaugble that Grifin could obtain discoverynithis casé¢hat backs up
this allegation.SeePillows v. CookCty. Recorderof DeedsOffice, No. 18 C 7497, 2019 WL
5654872, at *6 (N.D. Ill. Oct. 31, 2019) (noting thavidence of theeasolfs)” for the
defendaris termination of paintiffs was“largely, if not solely, in the [defendads} possessia).
If Griffin doesso, andsheis nototherwiseprecludedrom pursuingherdiscriminationand
retaliation claims,she may be abl®tswcceed on thesdaims. This plausiblity is sufficientto
suvive the Citys motion to dismissSee Inép. Tr., 665 F.3d at 934-35ge alsdantos 2020
WL 2839194, at *5What constitutd the real reason for tipdaintiff’s discharge wata factual

guestion that cannoelresolvet] atthe Rule 12(b)(6) stge).
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Accordngly, Griffin may proceed with her claims based on her April 2019 discharge
from the Academy. The Court denies B¢y’ s motion orthis point.

B. The June 2019Denial of Griffin 's Application

The Ciy also contends th#tdid not cause théure 2019 deniabf Griffin’s application
becausésriffin had no right tenterthe June 2019 Acadenajassunder the Term Sheet.
Similar tothe April 2019 discharge, howevat wasthe City (not Griffin, the Court, or any other
person or entity) that denied Griffswapplicationin June 2019. Thiemains truewhether
Griffin did or did not have aontractualight underthe Term Shketto enter thédcademy as part
of the June 2018 cademy class

The kelevant question is whether @in has plausibly alleged that discrinaitory and
retaliatorymotiveswerethe baesunderlying the Cits June 2019 denial of her application. She
has. Griffin alleges that the Cit{refused to allow her tertera subsequent training atsmy’
class because of her gkam, her complaints abaullegal sex discrimination, artuer disability
Griffin, Doc. 1 1 17, 18, 21, 24-26he further allegs ttat the City has allowed men who use
alprazolamor trazodone—the mdicationghat Griffin had takeror wastaking when she went
through he medial evaluation process in Mdrand April 2019—tdrain and workasFire
Paramdicsand that the City haasoallowed individuals who haveot complaineaf
discriminationto ug these medications while training or working as Fire Paramedics. These
allegations plausibly state claims fedief based upothe City’s June 2019 denial of Griffis’
application. See ldep. Tr., 665 F.3d at 934-35.

True, Griffin’s attorney agreeith aLivingstonhearingafter Dr. Mardefissued hiseport
thatGriffin had“reached the end of the lifiaunder the Tem Sheet Livingston Doc. 141 at

2:14-3:6. But this alegal cortlusionmade byGriffin’s attorney ina separatetigationand,for
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the reasons alreadiiscusseqit is not bindng in this litigation. SeeKohler, 80 F.3dat 1185;
Sommerfield2018 WL 1565601, at *3ornell, 2015 WL 5766931, at *KawasakiKisen
Kaisha,Ltd. v. Plano Molding Ca.No. 07C 5675, 2013 WL 3791609, at *BI([D. Ill. July 19,
2013) (“A counsel'degal conclusions, however, are not bindingwdicial admissions”). What
is more,evenif Griffin had nomorerightsunder thelerm Sheetthe Term Sheebnly appears to
addessa poposed hiring opportunity fahe first 2019 Paramedi€raining Academy Class, i.e.,
the Apil 2019Academyclass. The Tem Sheet may ndtaveentitled Griffin to enter the June
2019Academyclass butthe City does not point to anythirig the Term Sheethat
unambiguously praibited Griffin from goplying for the Jne 2019or any other subsegut)
Academyclass TheCity also does natlentify anything in the Term She#tatwould
purporedly allow it to deny Griffin's apgdication toa subsequent Academy cldssed on
improper motivéions. And based on its own reviefthe Term Sheet, the Coudoes not see
any contractual language that would support either contenfioa.Cart, theréore, denies the
City’s motionwith respect to itdune 201@lenial of Griffin's application
. PoliciesEncouraging Sdtlement

Finally, the City argues that the Court showdnt its motionbecausésriffin’s lawsuit
“is antagonist to recognized public policy and this Court’s policy of encouragietflsment.
Griffin, Doc. 10 at 12.The Cityis correct thapublic policy andthis Court genetly encourage
settlement.See, e.gNatl Cas. Co. v. White Mountains Reinsurance @foAm, 735 F.3d 549,
556 (7th Cir. 2013)Judge Sax L. Ellis, Standing Order for Settlement Confees)c
https//www.ilnd.uscourts.gov/_assets/_documsénforms/_judges/eliSetlement%20
Conference%20Standing%200rder.Ellis.pdf. But even if the Cesunaeghat Griffin's

lawsuitis antagaisticto these policiesit is unaware of any authoritiiat justifiesdismissirg
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her otherwise cognizéddiscrimination and retaliationlams underRule 12(b)(6)ased orsuch
antagonism Nor doeghe City cite any such authority.

The only case the City cites to suppgtstargumentResolution Tust Cap. v. Krantz is
inapposie. The defendants iResolution Tratassertednaffirmative defenseseeking
indemnity based on a contractual provision that amounted to a prospegites of liability.
No. 89 C 1661991 WL148291, &*1 & n.3, *3 (N.D. lll. July 24, 1991). Tédistrict court
dismissed the defenbeausethe contractual prosion was void and unenforcdalon its face
it violateda “strong public policy laid out by Congress$ well asthe public policy prohibiting
progective waives.” Id. at *3—4. Here,though,Griffin is not seeking to enforaecatractual
provision,let doneone hat the Cott can say is void ahviolative of public policy on its fae.
ResolutionTrustsimply does not provide any support for the notion that the €andr should
dismissGriffin’s claims under Rle 12(b)(6)because the City asserts that they vigbatiécies
favoring settlement.

The City may haveemedies oother avenues of religf Griffin is truly “renegirg on ter
end” d theparties negotiated agreemen@riffin, Doc. 10 at 2. But dismissal of Griffs’
discriminationand retaktionclaimsbased on theeperalpolicy encouraging seéimentis not
oneof them The Courtdenies the Citys motion tadismiss on this issueas well

CONCLUSION

For the foregoingeasonsthe Courtgrants in part and denies in ptré Citys motion to
dismiss [9. The CourtdismissegGriffin’s claims to the extd they rely upa the Citys March
2019 failure ® medically cleaheras an adverse employment actidgtiowever,Griffin may

proceed with her claim® the extent they rely upon (the City s April 2019 discharge of
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Griffin from the Academy (2) the City s June 2019 enialof Griffin’ s applicatiory and (3) the

City’s IFR determination

Dated:October 27, 2020 8‘ m

SARA L. ELLIS
United States District Judge
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