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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

)
)
)
Haintiff, )
) No. 19-cv-08454
V. )
) JudgeAndreaR. Wood
TODAYS GROWTH CONSULTANT INC., )
doing business as The Income Store, and )
KENNETH D COURTRIGHT, llI, )
)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Securities and Exchange Conssion (“SEC”) has brought this action against
Defendants Todays Growth Consultant Ind.GC”) and Kenneth D. Courtright, 1ll, TGC'’s
founder, co-owner, and chairman, for violasoof the SecuritietBxchange Act of 1934, 15
U.S.C. § 78a—qq, anddtSecurities Act of 1933]. 8§ 77a—mm. The SEC alleges a long-running
fraud of TGC's investors andedlitors, run similarly to a Ponzi scheme. On December 30, 2019,
the Court took control of Defendant TGC'’s assets (“Estate”) ppdiated Melanie E. Damian of
Damian & Valori, LLP as Receiver. (Dkt. No. 1®j)esently before the Court is the Receiver’s
motion to approve her proposed noticing and clanmsinistration process and partial plan of
distribution (“Plan”). (Dkt. No. 53.pefendant Courtright and ceinal GC investors have raised
objections to the PlanSgeDkt. Nos. 68, 69.) For the reasons provided below, the Court sustains
in part and overrules in partehnvestors’ objections and oveles Courtright’s objections. The
Receiver’'s motion is granted suljéc her including certain addinal information in her notices

to potential claimants.
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BACKGROUND

The SEC alleges that between January 20&i7Gctober 2019, Defendants raised at least
$75 million from more than 500 ingtors after making numerousifrdulent misrepresentations,
including offering a minimum guaranteed rateeturn that Defendds could not deliver.

(Compl. 11 2-5, Dkt. No. 1.) As set out irtBomplaint, TGC entered into consulting
performance agreements (“Agreements”) with ineestin which it committed to create and host
websites on their behalves inolange for up-front paymentsd({ 2; Mot. to Approve Plan at 3,
Dkt. No. 53.) Those Agreements promised investbe greater of 50% tfieir website revenues
or certain minimum percentage returns on thefraninvestments. (Compl. 1 3.) But revenues
from TGC’s websites were much less than it represerited] 6.) According to the SEC, TGC
made up that gap in revenue primarily by bnmgon new investors or entering into additional
Agreements with existing investors, thus empigyihe typical strategies of a Ponzi schertk. (

1 6.) Additionally, the SEC alleges that TGQrruingled loan proceeds with investor funds and
diverted millions of dollars to pay for Courtright’s personal expents{ 7-8.)

Contrary to TGC'’s assertiofnhe Receiver claims TGC’s rads show that it owned most
of the websites and domains it created on behat$ afivestors. (Receiveriitial Status Report
at 22, Dkt. No. 45.) Since her appointment, Reeeiver has dedicated significant resources to
maintaining those websites. (Receiver's@utStatus Report at 9—10, Dkt. No. 81.) She
estimates that she is holdingpaioximately 3,130 domain named.(at 19-20), and that operation
of those sites costs the Estate between $6@A0®80,000 per month. (Receiver’s Initial Status
Report at 22.) As of June 30, 2020, the Receiver held a total of $605,229.58 in cash on hand on
behalf of the Estate. (RecergeSecond Interim Appl. for a@rder Approving & Authorizing

Payment of Fees & Expenses at 4, Dki. B7.) But on August 7, 2020, the Court approved the
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Receiver’s applications for immediate paymentedoand her professionals for work completed
on behalf of the Estate from DecemBér 2019 through June 30, 2020. (Dkt. No. 94.) The
Receiver is in the process djjliidating the Estate’s other assétsluding its personal property
and potential claims against third parties. @eer's Second Status Repat 20.) But she has
also identified a number of likely creditorstbf Estate who gave T& in total, $141,518,356 in
up-front payments, and received, in total, only $43,569,806 baclat21 & n.9.)

Presently before the Court is the Receivertdion to approve her Plan. (Dkt. No. 53.) In
short, the Receiver intends to netuhe websites to qualified chaants as soon as practicable and
to delay distribution of the Estate’s other assets until she has completed liquidation of those assets.
More specifically, the Reeiver proposes that within 15 daystloé Court’s approval of her Plan,
she send all potential claimants a legal notice, ppbofaims form, and release form, along with a
calculation of their estimated claim, where gibke (collectively, the “Claims Package"gde
Mot. to Approve Plan, Ex. A, Dkt. No. 53-iti. Ex. B, Dkt. No. 53-2.) All claimants must elect
either to release their rights to any monetaryrithstion or to release thrliights to their websites.
(Mot. to Approve Plan at 6.)

The Receiver requests authority to determihech claims will be allowed without further
intervention by this Court. kltler her Plan, each investardacreditor must sufficiently
demonstrate: (1) either that he or she entertedain Agreement with TGC, paid an upfront fee,
and has not received that upfrde¢ back, or that he or she made a loan to TGC which remains at
least partially unpaidand (2) that the investor or crediismot a family member of Courtright,
was not an employee or affiliate of TGCadrCourtright between December 2009 through
December 2019, and was not a paid promoter for T@ECai 8-9.) The Receiver has since filed a

notice of amendment to her Plan that would dieethe discretion tolalw claims by employees
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and affiliates of TGC and Courtright on a case-by-case b&sieDkt. No. 62.) Additionally, any
“net winners” may obtain their assigned websitéisey return the profits they made from
Defendants’ scheme to the Esta{®lot. to Approve Plan at 4 n.4.)

The Receiver proposes the following claisetedule: (i) Day 0 marks this Court’s
approval of the Plan; (ii) on Day 15, the Receivél send Claim Packages to all known investors
and creditors via email or first-class mail; (Dpy 45 is the deadline for claimants to send their
proofs of claims and signed releases to the Recg(iv) by Day 65, the Receiver will approve or
reject all claims, providing claimants with wieih explanations ofrgy denials; (v) by Day 95,
claimants must appeal any refied claims to the Receivé(yi) by Day 105, the Receiver will
reject or deny any such appedisi) Day 125 is the deadline forailmants with rejected claims to
appeal the Receiver’s final determination tis @ourt; and (viii) on Day 145, the Receiver must
file her responses to claimahappeals with this Couft(Mot. to Approve Rin at 10-13.) Finally,
30 days after the Receiver haglidated all assets of the Estatke will file a motion requesting

the Court’s approval of aometary distribution planld. at 12-13.)

! The term “net winners” refers to those “investors who withdrew more than they had invested,” as
opposed to “net losers,” which describes investors liedwve not received back the amount of money they
put into the schem&ee Dusek v JPMorgan Chase & (882 F.3d 1243, 1245 (11th Cir. 2016).

2 The motion contains a discrepancy as to the date by which rejected claims must be appealed to the
Receiver. In one instance, the motion describedeheline as “twenty (20) days after the Receiver's
Initial Determination Date,” which would be Day B&sed on the Receiver’s proposed timeline. (Mot. to
Approve Plan at 11.) However, the Receiver also describes this appeal deadline as “Ddy &51'3()

The Court adopts the latter proposal, which providesnelais 30 days after the Receiver sends rejections
to request her reconsideration.

3 The motion also contains a discrepancy as to #weiRer's deadline to rpend to claimants’ appeals

with this Court. The Receiver proposes that her resgmishall be due within fifteen (15) days after the
Appeal Deadline,” which is “Day 125" on her titime. (Mot. to Approve Plan at 12-13.) However, she
also describes her own response deadline as “Day 145,” which wouldegi2€ days to file her responses
to claimants’ appealsld. at 13.) The Court adopts the latteoposal, to ensure that the Receiver has
adequate time to respond.
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DISCUSSION

“In supervising an equitable receivership, thengry job of the district court is to ensure
that the proposed plan of disution is fair and reasonableéSEC v. Wealth Mgmt. LL,G28 F.3d
323, 332 (7th Cir. 2010) (citing@ff. Comm. of Unsecured Creditors of WorldCom, Inc. v. SEC
(“WorldConfi), 467 F.3d 73, 84 (2d Cir. 2006)). When cangyiout that task, the “court has broad
powers and wide discretion to detene the appropriate reliefSEC v. Cap. Consultants, LL.C
397 F.3d 733, 738 (9th Cir. 2005) (quotiBEC v. Lincoln Thrift Assir577 F.2d 600, 606 (9th
Cir. 1978)). That includes the “digtion to classify claims sensibily receivership proceedings.”
SEC v. Enter. Tr. Cp559 F.3d 649, 652 (7th Cir. 2009) (citats omitted). The Seventh Circuit
reviews district courts’ decisns in supervising a receivership for an abuse of discrétiealth
Mgmt, 628 F.3d at 332-33.

On March 19, 2020, the Receiver filed a status report outlining and addressing the 20
objections she received from T@&dhvestors and creditors in pemse to her Plan. (Dkt. No. 69.)
Additionally, Courtright filed hs own objections to the PlaseeDkt. No. 68), to which the
Receiver has responded separately. (Dkt. No. 7&)Jdurt addresses easdt of objections in
turn.

l. Objections from TGC's Investors and Creditors

The Receiver provided investors’ objectionshte Court and placed their complaints into
five overall categoriesSgeReceiver’s Notice of Compliancetiv Court Order & Status Report
Regarding Objs. (“Receiver’'s Resp.”), DKIo. 69.) First, seven claimants object to the
Receiver's amendment requesting that she beiftedhto consider claims by affiliates of TGC
and Courtright. $eeid. at 3;id. Exs. A—G, Dkt. Nos. 69-1-69-7The Receiver contends that any

such claims will be limited “to those few T@€]mployees that may be prejudiced by this
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enforcement action.” (Receiver's Resp. atThg Court finds the Receiver’s case-by-case
approach to be a fair and reasonable solutioit,val ensure payout to a greater number of
victims while preventing payments to indivala who participated iDefendants’ scheme.
Therefore, the first set abjections is overruled.

Second, three claimants object to the Reclivequirement that they return any net
winnings before receiving their assigned websitgse(idat 4;id. Ex. G;id. Ex. H, Dkt. No. 69-
8;id. Ex. J, Dkt. No. 69-10.) Some investors point thait they may be net winners as to their
first Agreement with TGC, but they are net losasgo their second, amet losers overall. The
Receiver responds that all winningmist be returned beforeesbhan distribute websites to
investors because “such winningsre derived from the invesents of other, subsequent
investors rather than from actual revenues of TGC.” (Receiver’'s Resp. at 4-5.) Additionally, the
Receiver argues that she musttreach Agreement separatelythe purposes of distributing
websites. However, she intends to look at investors’ cumulative gains or losses when she proposes
a monetary distribution plan.

“It is settled that an equitseceiver has the power to ibgi ancillary actions to recover
assets which were fraudulently trarrséel to investors in a Ponzi schem€FTC v. Am.
Commodity Grp. Corp.753 F.2d 862, 866 n.6 (11th Cir. 198gge alsqlanvey v. Brown/67
F.3d 430, 441 (5th Cir. 2014) (affirming the distgourt’s clawback froninvestors because “to
allow an investor to enforce hi®ntract to recover promised rets in excess of his undertaking
would be to further the debtorsaudulent scheme a[t] the expemdether investors” (alterations
and citations omitted)). Similarly, courts haverid it fair and reasonable to approve distribution
plans that exclude net miers from the recovergee, e.gWorldCom 467 F.3d at 84SEC v.

Certain Unknown Purchasers of the Commorcistaf & Call Options for the Common Stock of
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Santa Fe Int'l Corp.817 F.2d 1018, 1021 (2d Cir. 1987). Here, the Receiver does not propose
excluding net winners entirely frothe distribution. Instead, herdpl offers them the option to
return their winnings and receive their websitetead. Given the Receiver’s representations that
the Estate’s assets will not be sufficient to congpémall claimants’ losses, the Court finds that
her proposal fairly and reasonably addressesdheerns of net winnekgho may prefer their
websites over their monetary claims. At thisgathge, it is also reasable for the Receiver to
approach each Agreement individyadind avoid having to calculateatainvestor’s overall losses
or gains. Thus, the secondgp of objections is overruled.

The third group of objectors opposes tlex&ver's mandate that investors choose
between their assigned websites and tieinetary claims against the EstatedReceiver’'s
Resp. at 5-60d. Ex. A;id. Exs. L—N, Dkt. Nos. 69-12—69-14.) Several investors who never
received access to their websiaegue that the Plan disadvareaaghem because they have no
immediate option for distribution. Others opposasferring income-genenat) websites to their
assigned investors, arguing that the websiteslghbe liquidated and distributed among all
claimants. In response, the Receiver notes thalte“is not perfect,” but seeks to “balance the
multiple competing interests.” (Receiver’'s Response at 6.) The Court agrees. The third set of
objections is overruled. The Receiver’s approachrsasonable distribution tfe Estate’s assets,
which are unlikely to cover all of Defendants’ liabiliti€&eeWorldCom 467 F.3d at 84 (“[W]hen
funds are limited, hard choices must be madgrijthermore, the Receiver has represented that
the monthly income from investors’ websites carfutly offset the Estate’s monthly costs of
maintaining those websites. (Ra@’s Initial Report at 22.) Immediate distribution of the
websites will conserve the Estate’s assets, itasimizing the potential monetary claims for

investors who have not been assgignvebsites. While the Plan has disadvantages, it offers a fair
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approach calculated to ensure that the greatesber of claimants ggbmething of value.

The fourth category of objections complains tihat Receiver’'s Plan iague or lacking in
detail, particularly concerning thveorth of investors’ websites duture monetary distributions.
(SeeMot. to Approve Plan at 6—-1d. Ex. A;id. Exs. O—Q, Dkt. Nos. 69-15-69-17.) The Receiver
dismisses these objections as paéure and incorrect. (Mot. to Appre Plan at 7.) She notes that
she “cannot predict what amounts exeoverable” before she reces/investors’ forms releasing
either their websites or monetary clainig. )¢

The Court sustains in part and overrules irt ffas fourth set of objections. It is not
reasonable to require the Receiveptovide investors with detailezstimates of their anticipated
monetary awards, especially when such awdegeend upon the future elawis of investors. But
potential claimants are entitled to more gukato make an informechoice between their
websites and their money. Thtise Court directs that the Baver include in her Claims
Packages the following informatidr(i) the total amount of oney Defendants received in
investments and loans and the tat@mount of payments they mattecreditors and investorsd.,
the total value of potential clainagainst the Estate); (ii) the total number of potential claimants;
(ii) the total number of websitebe Receiver is holding on behalftbie Estate; (iv) the mean and
median monthly income from each website the Reeeas holding on behalf of the Estate from
the date on which the Receiver took controlhafse websites, and the average monthly costs of
maintaining each website; (v) the total amountagh on hand the Receiver is holding on behalf

of the Estate; (vi) an estimate of, at a minimum, a brief desdiign of the Estate’s other assets,

4 One objector also pointed out that the languadledrReceiver’s proposed Claims Packages regarding
transfer of websites does not include language gteemg transfer of associated passwords. The Receiver
has represented that she will remedy that ogktsind the Court trusts that she will do so.

®> The Court understands that these numbers mapdertain. Accordingly, #1Receiver may qualify her
representations to investors and creditay explaining that she is provigj estimates, made to the best of
her knowledge based on all the information she haswed so far and as of a particular date.
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including unliquidated claims against third pest and (vii) the date by which the Receiver
expects to conclude liquidation of the Estatesets or, at a minimum,kaief description of the
remaining the steps the Receiver must take befach liquidation will be completed. The Court
will also require that the Reasr amend the summary of upcomideadlines in her legal notice
to claimants, as the summary includes terms not defined in that docuGesMof. to Approve
Plan, Ex. A at 6.) The Receiver shall instead provide investors with brief descriptions of what they
must do or what will occur on each date.

Finally, several investorsediged objections regarding fudumonetary distributions,
arguing that they should lggven higher priority for monetary claims&deMot. to Approve Plan
at 7-8;id. Ex. |, Dkt. No. 69-9jd. Exs. Q-T, Dkt. Nos. 69-17-69-20.) These objections are
overruled as premature. The Court will erdgrtany such objections when it reviews the
Receiver’s eventual motion to apprav@lan for monetary distribution.

Il. Objections from Defendant Courtright

Courtright raises three primary objectidnghe Receiver’s Plan. (Def. Kenneth D.
Courtright's Combined Obj. to the Plan and Reeges First Interim Appl. for Fees at 3—6, Dkt.
No. 68.) First, he argues that the Receiver has drastically underestiriélvalue. Second, he
claims that the proposal to give websites to stwes is flawed because such websites are already
owned by investors. And third,d@rtright objects that prevent his family and his and TGC'’s
associates from submitting claimsoierly restrictive and arbitrary.

Courtright’s objections are overruled. fshis first objectionCourtright has not
presented any persuasive evidence that TGC'svalhigher than what the Receiver represents.
He points to TGC’s income from its Agreements—y¥ley contracts that ge rise to the claims

for fraud—as well as a March 2020 offer frorthad party to purchasTGC for $22 million. Id.
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at 3—4;id. Ex. B., Dkt. No. 68-2.) As the Receiver adt the alleged purchase offer includes terms
that, if accepted, would violate aggious Order of this CourtSgeStipulation & Order Imposing
Prelim. Inj. Freezing Assets & Granting Other Religkt. No. 56.) And the Court finds that the
Receiver has adequately considered the va@lld&C’'s Agreements in her Plan. As to
Courtright’s second objection, heshfailed to present any evideribat investors already own the
domain names that TGC created on their behabtbsy than pointing teelevant sections of
investors’ Agreements. The Court declines tg om the truth of statements made in those
allegedly fraudulent Agreements. Finally, tBeurt finds that the Receiver's amendment
proposing to approach claims made by Defersl@#sociates on a case-by-case basis fairly
addresses Courtrightthird objection.
CONCLUSION

The Receiver’s motion to approve her Plakt(INo. 53) is granted, subject to certain

revisions in her Claims Packagesinvestors, as describatiove. Investors’ objections are

overruled in part and sustained in part. DelfEnt Courtright’s objeins are overruled.

ENTERED:

Dated: November 30, 2020 W

Andrea R. Wood
United States District Judge
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