Pryor v. Target Corporation Doc. 59

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CYNTHIA PRYOR
CaseNo. 20CV-28

Plaintiff,
V. MagistrateJudge SuniR. Harjani
TARGET CORPORATION
Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Cynthia Pryor has brought a motion to compel Defendant Target Corporation t
produce the documents described in Target’'s Second Amended Privilege Log. Doc. [BljgInr
on this motion, the Court is presented with the appiliity of the attorneyclient, insureeinsurer,
and work product privileges to the claim notes and correspondence described ins Tatgstt’
privilege log. For the reasons stated below, the Court finds that Target has largelytd
demonstrate thahose privileges apply, and grants in part and denies in part Pryor’s motion to
compel.

Backaround

This case involves an alleged slip and fall taking place at a Target store in Oak Lawn,
lllinois on November 13, 2017. Doc. [] 5. According to Pryor, she was walking with her friend
near the “Market” area of the store when she slipped and fell on WatdPryor initiated this
lawsuit against Target on November 12, 2019 in the Circuit Court of Cook County, lllohois.
atl. On January 3, 2020, Target removed the action to federal court based upon the diversity of

citizenship of the parties, pursuant to 28 U.S.C. § 1441, et seq. and 28 U.S.C.18.1332.
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Discussion

The parties,who are currently engagedn discovery, haveometo loggerheadsgain
regardingTarget’sprivilege log. In the presentmotion, Pryor arguethat Target’sthird attempt,
the Second Amended®rivilegelLog, Doc. [52-5], fails to meetthecriteria setoutin Rule 26(b)(5)
of the FederalRulesof Civil Procedureaswell asthis Court’s standing order on privilege logs.
Doc. [52] at 3-5. Pryor accordinglyrequestghat this Court find that Target haswaived the
privileges assertedn the SecondAmendedPrivilege Log. Id. at 5, 11. Alternatively, Pryor
requestghat the Court ordérargetto tender the documents the Courtfor in-cameranspection
andthereafterorder the productioof the documentdd. at11.

In responseTargetargueghat the privilege# assertedn the Second AmendeBrivilege
Log—attorneyclient privilege, insuredinsurerprivilege, andwork productprivilege—apply and
protect the documentsom productionDoc.[56]. Targetasksthat the Court dengryor’'smotion
to compel, orin the alternative,order that Targetfile an affidavit in support ofthe privilege
assertionsnadein its brief before ordering the production of any documelotsat 8.

As discussedbelow, the Court findsthat Target's SecondAmendedPrivilege Log is
noncompliant andkils to demonstrat¢éhe applicability of the attorneyelient and insurednsurer
privileges. However the Second AmendeRrivilegeLog suggestshat a handful ofhe described
documentsnay be subjectto thework product doctrine The Courtthusgrantsin partanddenies
in partPryor’'s motionto compel.

l. Target's SecondAmendedPrivilege Log is Still Deficient

Rule 26(b)(5) of theFederalRulesof Civil Procedurgequiresa party claiming privilege
over otherwisediscoverablenformationto taketwo steps. First, the Rule requiresthatthe party
“expresslymaketheclaim” of privilege.Fed.R. Civ. P.26(b)(5)(A)(i). Second, th&®ulerequires

that theparty “describethe natureof the documents, commuaitions, or tangible things not



produced odisclosed-anddosoin a mannethat, withoutrevealinginformationitself privileged
or protected,will enable othempartiesto assesghe claim.” Fed. R. Civ. P. 26(b)(5)(A)(i).
Generally,a withholding partytakesthesestepsthroughthe creationof aprivilege log. SeeRBS

CitizensN.A.v. Husain 291F.R.D.209, 21§N.D. Ill. 2013)

As statedn this Court’'sstanding order oprivilegelogs, any privilege logwustbedetailed
enoughto enableother partiesto assesgshe applicability of the privilege assertedand should
include:(1) thenameandcapacityof eachindividualfrom whom orto whoma document and any
attachmentsveresent(includingwhich personarelawyers);(2) thedateof the document arahy
attachments(3) the type of document; (4) tiBatesnumbers of the documents, (&g natureof
the privilegeassertedand (6) a description of theubjectmatterin sufficientdetailto determine
if legal advicewas sought orrevealed,or if the document constitutegork product.SeeRBS
Citizens291F.R.D.at 218.

While Target'slatestprivilege log includeslates,document typesBatesnumbers, the
privileges assertedand documentescriptions,the log lacks specificity with respectto the
identitiesof various authors angkcipients. In particular,the log includes the following vague
descriptions“SedgwickSeniorClaims Adjuster Ryan,TargetStoreT2087,”“TargetSupport,”
and“TargetHumanResourcefRepresentative.Doc. [52-5] at 3, 5, 6. Thosedescriptiondail to
identify the nameandcapacityof eachindividual from whom or to whom a document and any
attachmerd were sent. Thatinformationis particularlyimportantherebecauseattorneyelient
privilege,aswill bediscussedurther belowjs limited to Targetemployeesvithin Target'scontrol
group.

I. Target HasNot Shownthat Attorney-Client Privilege Applies

Targetargueghateachdocumentistedin theSecondAmendedPrivilegeLog is protected

by theattorneyclient privilege. As the party claiming privilege, Target“carries the burden of



presentindactsthatgive riseto the privilege.”Janousek. Slotky 980 N.E.2d 641, 65QIl. App.
Ct. 2012) (citation omitted) Becausethis is a diversity jurisdiction case,the application of
attorneyclient privilegeis governedy lllinois law. See Wielgus. RyobiTechs.]nc., No. 08 CV
1597, 2010NVL 3075666at*3 (N.D. Ill. Aug. 4, 2010)citationsomitted). To establi attorney
client privilege underlllinois law, the claiming party mustshow the threshold requiremerfits
eachwithheld document, including: “(1) thitte communication originateith a confidence that
would not bedisclosed’;[that] it was madeto an attorneyactingin his legal capacityfor the
purpose obecuringegaladviceor services,’ and(3) ‘that[it] remainedconfidential.” Sullivanv.
AlcatetLucentUSA, Inc., No. 12 C 7528, 2013VL 2637936,at *2 (N.D. Ill. June 12, 2013)
(citationsomitted).

Fora corporatiorassertingattorneyclient privilege underlllinois law, the “control group”
testapplies.Hyamsv. EvanstorHosp, 225 Ill.App.3d 253, 257-58 (18&tist. 1992). Under the
control grouptest,an employee personifies theorporatian for purposes of thattorneyclient
privilege when sheis a memberof the corporation’s control groupefinedastop management
who have theability to makea final decisionor those without whose opinionsfiaal decision
would notordinarily be made.Consolidation CoalCo. v. BucyrusErie Co., 891ll. 2d 103, 119—
20, 432 N.E.2d 250, 257-58 (1982).

In this case, Target assertsthat claims representativesrom Sedgwick, athird-party
administratorarepartof Target'scontrol group.“To provethata non-employeagenis amember
of the corporatgrincipal'scontrol-group, thearty claiming privilege must show: 1. the non-
employee agergervedasan advisorto top managemenof the corporatelient; 2. this advisory
role wassuchthat the corporatprincipal would notnormally havemadea decision without the

agent's opinion cadvice;and 3. theagent'sopinion oradvicein factformedthebasisof thefinal



decisionmadeby thosewith actualauthoritywithin the corporateprincipal.” Caremark,Inc. v.
Affiliated ComputerServs.)nc., 192F.R.D.263, 267(N.D. lll. 2000) ¢iting Consolidation Coal
432 N.E.2dat 258).

Target'sSecondAmendedPrivilegeLog contains 4®ntries which canbefairly bucketed
into two categorie®f documents. Do¢52-5]. Thefirst group of documents containkgim notes
authored by Sedgwicklaims adjusterswritten to “Claim File” regardingthe investigatiorinto
Pryor'saccidentld. at 1-5. The secondgroupconsistsof eightemailsand ondetter exchanged
betweenSedgwickclaimsadjustersand variousTargetentities,suchas“JamesFoglton,Leader
on Duty, “Target Support,” “Target Human ResourcesRepresentative,’and “Target Store
T2087.”1d. at 5-6.

Target has failed to show that theattorneyclient privilege appliesto the documents
describedn Target'sSecond AmendelrivilegeLog in atleasttwo ways First, Targethasfailed
to show that the SedgwiakaimsadjustersandTargetentitieslisted in the privilege logarepart
of Target'scontrol group. In its brief, Targetassertgenerallythat Sedgwickworks as a third-
party administratorfor the benefit of Targetand Target's insurer, ACE American Insurance
Company, and thabedgwickactsas an advisorto top managemenat Target“as to the final
decision-makingrocesdor claimsandlitigation.” Doc. [56] at 1, 5. Yet Targetdid not provide
any affidavits or contractsreflecting the relationshipstructurebetweenTarget, Sedgwick, and
ACE, sothe Courts left without sufficientinformationto assessvhether Sedgwickdjustersare
agents ofTarget,let alonenon-emplogeagentsvho arepartof Target’scontrol group.

Even if Target had made the requisite showingwith respectto the Sedgwickclaims
adjustersattorneyelient privilegecanbe brokenf the correspondendgsentto non-control group

employeesseeMidwescePaschenJoint Venture foNiking Projectsv. Imo Industries, Ing 638



N.E.2d 322, 329Ill. App. Ct. 1994)(citationomitted) andTargethasfailed to identify theactual
humansvho corresponded on behalf‘GfargetHumanResourceRepresentative, TargetStore
T2087,” and‘Target Support.” Targethaslikewise neglectedo explain those individualsoles
and responsibilities. Without that information, the Court cannot apply the control grimsp
becausdhe Court cannot know whethtreseindividualsare topdevel managersvith decision
making authoritypr employeesvith morelimited responsibilities Eventhe descriptofor James
Folgton, “Leader on Duty,” is ambiguous and unhelpfébr purposes of theontrol grouptest.
“Leaderon Duty” couldmeana generalmanagerin chargeof the entire store,a shift manager
slottedfor aparticulartime on the day oPryor’'saccidentorit couldjustbe a promotiotitle Mr.
Folgtonearnedafterworkingat Targetfor acertainnumberof years. Simply put, Target’'sSecond
AmendedPrivilegeLog andbriefing fails to elucidate th@mamesroles,andresponsibilitiesof the
Targetentities andthusfails to showthat attorneyclient privilege protectsthe documentisted
in the SecondAmendedPrivilegeLog.

Targetassertghat underlllinois law the control groug'consistsnot only ofdecision
makersor top management, batsothosewho directly advise top management and upon whose
opinions and advice the decisionmakersrely.” Doc. [56] at 4 (citing Mlynarski v. Rush
PresbyteriarSt. Luke'sMed. Ctr., 2131Il. App. 3d 427, 431, 572 N.E.2d 1025, 1028 (1991)).
Althoughit is truethattheMlynarskicasedid recognizeéhatacorporation’scontrol group includes
employeesvhodirectly advise top-management, tt&sedoes not suppoiitarget’spositionhere.

In Mlynarski the defendant hospitalaimedthat a étterwritten by one of theéhospital’s
risk management coordinatais the hospital’s outside counsgas protectedrom discovery by
attorneyclient privilege. 572 N.E.2dt1027. OnappealtheMlynarskiCourtreviewedthe control

group jurisprudenceand recognizedthat there are “two tiers of corporate employees whose



communicationsvith the corporation’sittorneyareprotected.’ld. at 1028. Thefirst tier “consists
of the decisionmakers,or top managementyhile the secondier “consistsof those employees
who directly advise top management, and upon whose opinionsi@dridethe decisioamakers
rely.” Id. (citationomitted). The court theranalyzedvhether the hospital hagtisfiedits burden
of showing that the coordinaterasa memberof the hospital’'s control groupd. In thatregard
the hospital had submittedn affidavit from the coordinator’s supervisorstating that the
coordinatorwasa memberof thehospital’scontrol groupld. Becausehe plaintiff hadfailed to
challengethe affidavit or respondo the hospital’s control group argument, tg/narski Court
found thatit had nochoicebutto find that the hospital hasiatisfiedthe control grouptest 1d.
Eventhen, the Courtook careto clarify thatit was not holding thatan affidavit like the one
provided by the hospital woukllwayssatisfythe control groupest:

[W]e do notmeanto say that the sufficiency or the accuracyof

affidavitssuchasthat of Sandra Jon@say notbetestedn thetrial

courtbeforea judgerules on whetherinformationis discoverable.

The extentto which Goldsberryparticipatedn thedecisionmaking

process,the nature of her opinions, although rtbe specific

opinions themselvesand the weightgiven her opinions should

themselvede subjecto inquiry.
Id. at 1028-29. So while it is true that a corporation’s control group includes employwhe
directly advisetop managementTarget, unlike the hospitalin Mlynarski hasfailed to offer
evidence showing thalhe undisclosedrargetentitiesor Sedgwickadjustersactualy dodirectly
advise top managemeatTargetandhasofferedno affidavits or documentsegardingthe extent
to whichthe undisclosed@argetentitiesor Sedgwick adjustegsarticipatedn the decision-making

processthe nature otheir opinions, nor the weight givetheir opinions byTarget. Targethas

thusfailed to show that the control groupstis satisfied.



The Second Amende@rivilege Log’s second inadequaan illustrating attorneyelient
privilegeis morefoundational. Evenwith the control groupest,the basicsof theattorneyclient
privilege still apply. Thatis, Targethasto showthattherewasa communication flowingo or
from an attorneyfor the purposes dadecuringor providinglegal adviceor services.See Equity
Residentialk. Kendall RiskMgmt.,Inc., 246F.R.D.557, 563(N.D. Ill. 2007)(citationsomitted).
Here, not one of the 4®ntriesin the Second Amende®rivilege Log includes dawyerin the
author orecipientfields.! In factthemajority of entriesdo notevenappeato be communications,
but rathernotesto file madeby the claims adjusters. In a footnoteto the Second Amended
PrivilegeLog, Targetassertghatthe claim notesare“reviewedby variousadjusterssmployedo
evaluateand investigatethis claim, Target's[a]ttorney’s at Johnson andBell, Ltd., aswell as
Targd’s in-houseattorneysand paralegals.”Doc. [52-5] at 6 n.1. However, the fact that an
attorneymay eventuallyreviewa document does notakethat document a communicatiorade
to anattorneyfor the purpose afecuringegaladvice.

In sum, Targetis a corporation.To successfullyclaim attorneyclient privilege it must
show not only théasicelementsof attorneyclient privilege, but alsothe elementof the control
grouptest. Targethasfailed to do sothroughthe Second AmendeRBrivilge Log ard its response

brief. The Courtthereforefinds thatthe attorneyclient privilegeis notmetin this case.

! Targetarguesthat becausehe insuredinsurerprivilege appliesto Sedgwick’scommunicationsit does
not matterif anattorneyis onthecorrespondencer not. Doc.[56] at2. Yet, asthe Courtexplainsbelow,
Targethasfailedto satisfytheelementf insuredinsurerprivilege. As aresult,Target'sargumeninisses
themark.

2 To the extentthoseclaim notesdocumentonversationsvith variousTargetentities,see,e.g, [Doc. 52-
5] at 1, the privilege log notedescriptionsstill fail to demonstatethatthe communicationsveremadefor
the purpose®f seekingor conveyinglegaladvice,sotheattorneyclient privilege would still notapply.



[I. Target HasNot Shownthat Insured-Insurer Privilege Applies

Targetalsoassertsnsuredinsurerprivilege over eachdocumentn its Secom Amended
Privilege Log. Underlllinois law, whenan insurer hasan obligationto defend the insured, a
communicatiormadebetweentheinsuredandinsureris cloakedby theattorneyclient privilege.
Peoplev.Ryan 30lll. 2d 456, 460, 197 N.E.2d 15, 17 (196#herationalefor theinsuredinsurer
privilege, asexplainedby the Supreme Court dllinois in Ryan is thatwhenthe insurer has a
duty to defend the insured, the “insuretffectively delegatedo the insurer theselectionof an
attorneyand the conduct of trdefenseof anycivil litigation.” Id. Underthosecircumstanceshe
RyanCourt heldthat “the insuredmay properlyassumethat the communicatiois madeto the
insurerasan agentfor the dominant purpose thnsmittingit to anattorrey for the protectionof
theinterestsof the insured.ld. at 461. To establisha privilegefor a communicatiotetweeran
insured an@ninsurer,onemustdemonstrate:(1) theinsureds identity; (2) the insurancearriers
identity; (3) the insurancearriefs duty to defend the insured; and (#ata communicationvas
madebetweerthe insured andnagent of the insurana@arrier” Exlinev. Exline 277 Ill.App.3d
10, 13, 659 N.E.2d 407, 410, 21BDec. 491, 494(lll.App. 2 Dist.1995) ¢iting Rappsv.
Keldermang1993), 257 Illl.App.3d 205, 212, 19%Dec. 354, 628 N.E.2d 818

In this Case, Target has satisfied only two elementsof the insured-insureprivilege.
Target’'sSecondAmendedPrivilege Log identifiesthe insured’ddentity, Target,aswell asthe
insurancecarrier’sidentity, ACE AmericaninsuranceCompanyDoc.[52-5] at6 n.1. In its brief,
Target further identifies Sedgwick as a third-party administratorfor Target and ACE, and
representthat“if Sedgwickis unableto settleaclaim,[Sedgwick]retainscounsefor thepurposes
of defending theclaim or lawsuit[.]” Doc. [56] at 1-2. Yet Target hasoffered no evidence
exhibiting a dutyowedby Sedgwick olAce to defendTarget. Targethasnot evenargued that

Sedgwick orACE have that dutyjust that Sedgwickvould retaincounself unableto settlethe



claim. Moreover,evenif Targethadaverredn its brief that Sedgwick and/gkCE haveaduty to
defendTarget,argumentsnadein briefsarenotevidence SeeUnited Staesv. Stevens500 F.3d
625, 628(7th Cir. 2007)(“[Alrgumentsin a . . .brief, unsupported by documentagyidenceare
not evidence.”Jemphasisn original); seealso Campanidgmt.Co., Inc.v. RooksPitts & Poust
290 F.3d 843, 8587th Cir. 2002)(“[I]t is universallyknown thatstatement®f attorneysarenot
evidence.”).

In the casescited by Target,theinsurerhad acontractualduty to defend the insure&ee
Ryan 30lIl. 2dat459, 46(Qdiscussingnsurer’s‘contractualobligation” andstatng, “by theterms
of the commonliability insurancecontract,the insuredeffectively delegatedo the insurerthe
selectionof anattorneyand the conduct of traefenseof anycivil litigation”); Lowerv. Rucker
21711, App. 3d 1, 2, 576 N.E.2d 422, 423, 424 (19@d3urerhad obligatiorto defendnamed
insureds oran automobileliability policy with EconomyFire & CasualtyCompany);Rappsv.
Keldermans257Ill. App. 3d 205, 211, 628 N.E.2d 818, 822 (19®8Hding dutyto defendexisted
whereformer employee of insurdiled affidavit statingthatdecedentvasaninsuredcoveredby
a policyissuedby the insurewhich required the insurei cooperatevith the insurefor purposes
of the investigation andefenseof anyclaimsmadeagainsthem). In thiscasewhile it is possible
such contractsor policies exist, Target hasfailed to producethem or even offer an affidavit
explainingany dutyto defendby ACE or Sedgwick.Targethasnotestablishedhe dity to defend
elementof the insured-insuregrivilege.

For the vastmajority of the documents othe Second Amende@rivilege Log, Target
furtherfails to satisfythefinal insured-insurer privilegelementwhichrequiresa communication
betweerthe insured anthsurer. As describecabove, thdirst bucket of documenis the logare

notesto file, not communicationsFromthe document descriptions,appeardhatsomeof the

10



claim notesmay reflect conversationbetweenSedgwickadjustersandTarge employeeswhich
could perhapgonstitutecommunications.However,many of the claim notesare describedas
dealingwith attemptsto contactvarious individuals and conversationgh non-Targetentities,
suchas other Sedgwick employees and a vendorthe store at the time of Pryor’s accident.
Doc.[52-5] at 2, 3. As aresult,thosedocuments wouldot be covered byhe insuredinsurer
privilege. BecauseTarget hasfailed to satisfy the final two elementsof the insurednsurer
privilege,the Court indsthat theinsuredinsurerprivilegedoesnot apply.

V. Target Has Shownthat the Work Product Doctrine May Apply to SomeDocuments

In additionto the attorneyclient and insuredinsurer privileges, Targetalso claims that
eachdocumentn the Second AmendeBrivilegelLog is covered bythe work product doctrine.
According to the work productdoctrine, a party ordinarily “may not discover documen@nd
tangible things thatare preparedin anticipation oflitigation or for trial[.]” Fed.R. Civ. P.
26(b)(3)(A). Thekey requirement of thevork product doctrines thatthe purportedly privileged
documenmusthavebeenpreparedn anticipationof litigation. “Although thelitigation neednot
be ongoing ormminent, ‘the primary motivating purpose behind thereationof a document or
investigative reponnustbeto aidin possiblefuturelitigation.” ” AllendaleMut. Ins.v. Bull Data
Systems152 F.R.D. 132, 136 (N.D.lll.1993)(citation omitted) For that reason,“[e]ven if
litigation is imminent the work-product doctrine does not cover documeptsparedin the
ordinary courseof businesgatherthanfor litigation purposes.Carlsonv. Northrop Grumman
Corp., 290F. Supp. 3d 867, 87@\.D. lll. 2018)(citationomitted).

In Allendale thecourtissueda standing order regarding ttiecreasingarray of satellite
litigation over the discoverabilityof large volumes of documenitsompiledby aninsurer during
its relationshipwith insured.” 145~.R.D. at 85. In examiningwork productjurisprudencethe

Allendale Court reflected that determiningwhen litigation is anticipated“eludes precision,”

11



particularly in the insurance contextwhere insurersroutinely perform investigations and
accumulatdiles evenwhennolitigation ensues Id. at86-87. In theAllendaleCourt'sexperience
the insuranceaseded to the work product doctrine becomingat all-encompassing shroud of
secrecythatis at onceat oddswith thefederalrules liberal discoverypolicy and theprotectionof
attorneys thoughtprocesseandstrategieshe doctrinewasdesignedo be” Id. at87. The court
lamentedthat discovery opponents the insurance contefseemto usethe doctringo relieve
themselvesf the burden of producinfactual informationaccumulatedn what appeardo be
routineinvestigations.ld. TheAllendaleCourt accordinghgummarizedhat,in orderto establish
work productprotectionfor a document, the discovery opponemtst show: (1) theprimary
motivating purpose behinthe creationof the documenivasto aid in possiblefuture litigation;
and (2) objectivéactsestablishinganidentifiableresolveto litigate. Id.

Applying thoseprinciplesto Target'sSecond AmendeBrivilege Log, only a handful of
documentsppeato be candidatefor work productprotection Forthemajority of the documents
listedin the privilegelog, Targethas not shown that the documeatsanything other than notes
and correspondencereatedin Sedgwick’s normal course of busindssassessingisk and
investicating claims. Specifically,the first 27 claim notes,createdduring thetime periodfrom
November 20, 201 July 22, 2019which describe Sedgwickisvestigationprogressappeato
havebeencreatedn the normal course of Sedgwick’s busineBsc. [52-5] at 1-4. Of note, the
genesisof thosefirst 27 documentsBates Nos. 000001-000083, appeate be the initial
investigation ofPryor’s accidentaswell asregularanalysesandstatusupdates provided by the
claims adjusterso supervisors andolleaggues.ld. Target therefore,hasnot shown that those

documents would bprotectedoy thework productprivilege.
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The following document, howeveBatesNo. 000084-000094is a claim note madeon
7/24/2019describedas “Claim notes regarding analysis of CynttRayor’s attorney’sdemand
letter.” Doc. [52-5] at 4. That documentmay be coveredby the work productdoctrine asthe
primary purpose of the document appetrbein anticipationin litigation, and thdog provides
objectivedetailssupporting aesolutionto litigate, namelya demandetterfrom Pryor. After that
document, the subsequesiaim notes,BatesNos. 000095-000114, document varicasalyses
conductedy Sedgwickregardindiability generally andpecificlitigation documentssuchas the
affidavit of one of Pryor'svitnessesand the complairfiled by Pryorin Cook Countyld. at 4-5.
Those documents, toappearto be candidatefor thework product doctrindbecausehey look
like theywere createdspecificallyfor, or in reactionto, the litigation againstPryor, and the log
provideshints showingtheseclaim notesreflect Target'sresolveto litigate, suchas documents
involving “pre-litigation strategy.”ld. at 4.

The remaining document®atesNos. 000115-000133, consist ofé@nailsand 1letter
exchangedetweenSedgwickclaim adjustorsandvariousTargetentities. Thefirst sevenof the
documentareemailsexchangedetweerthedatesof November 20, 2017 arldgnuary 26, 2018.
Doc.[52-5] at5. Those documentsike the claimsnotesfrom thatsametime period,appearo
pertainto theinitial and routinanvestigationof Pryor’s accident,andthey do notappearto be
documentsnadefor theprimary purpose of amtipation of litigation. Forinstanceseveralof the
emailsfrom this time period—accordingto thelog—involve the completion ofanincident report
and the obtaining atontactinformationfor a vendor, botlof which arereminiscentof ordinary
investigdive or diligencesteps notstepstakenprimarily for the preparatiorof litigation. Id. at 5.
As aresult, Targethasnot shownthatthefirst sevenemailsin the Second Amendd®rtivilegelLog,

BatesNo0s.000115-000121areprotectedoy thework product doctrine.

13



The final email andletter describedn the SecondAmendedPrivilege Log, BatesNos.
000122-000133are from December2019. Doc. [52-5]. While the descriptionsfor those
documentsdiscussonly the contact and employmestatusinformation for team members
“involved in incident,” the timing of the documentss telling. The first email from Sedgwick
ClaimsAdjusterColleenHanserto “Target Support”wasmadethe sameday Ms. Hansenwrote
a noteto file regarding“analysis of complainfiled in Codk County,IL with strategymoving
forward” Id. at4. The subsequenetterfrom “TargetHumanResourcefRepresentativeto Ms.
Hanserwasdescribedas*“[clontact and employmensgtatusreportsgeneratedy TargetSupport
for Mary Zeritisand RonaldPittman.” Id. at6. ThatcorrespondenceyrittenafterPryor'sdemand
letter andthe filing of the complainin Cook County, couldepresenirarget’'seffortsto gather
witnessesin support ofits litigation strategy. Consequentlyjt is possible that théwo final
documentsn the log,BatesNos.000122-133are coveredby thework product doctrine All in
all, Targethasonly shownthat thework product doctrineouldapplyto a portion othedocuments
listedin the Second AmenddetivilegelLog.

Despitethis, Targetinsiststhatthe work product doctrine coversachdocumentn the
privilege log and argues that thenly documentcompletedby Targetin the ordinary course of
businessarethe“GuestIncident Reportl.eaderon Duty Report,TeamWitnessStatenents and
ElectronicIinformation Reportll of which were producedn Target'sResponseto Mandatory
Disclosures.”Doc. [56] at 8. Accordingto Target,everythingelseis createdin anticipation of
litigation, and thereforeconstitutesprotectedwork product. Id. As an initial matter,it seems
illogical that Guestincident ReportL.eaderon Duty Report, andreamWitnessStatementare
madein the ordinary course of businessile communications andlaim notes about those

documents would not bmadein the ordinary course dfusinessSee,e.g, Doc. [52-5] at 5

14



(describingemail from Sedgwickclaimsadjusterto Jameg-oglton“relating to statusof incident
report”). Furthermore Targetmaintainsthat Sedgwickworksasa third party administratorthat
“documents theesultsof its investigationin its claim notesin anticipation of theossibility of
litigation arisingfrom a guestvhois injuredin a Targetstore” Doc.[56] at 1 (emphasisadded).
If it is Sedgwick’sbusinesssathird partyadministratoiof ACE andTargetto routinelydocument
investigationsn its claim notesfor the merepossibility of litigation, the claim notesare madein

the ordinarycourse obusinessand noffor theprimary purpose ofinticipatinglitigation. Target
hasadditionallyfailed to show thesecondorongfrom Allendalefor manyof theclaim notes. That
is, the privilege log doesnot show objectivdacts establishinga resolveto litigate for each
documentistedin the log.Allendale 145F.R.D.at 87.

Targetattemptdo distinguishAllendalebecausehatcaseinvolvedaninsurance coverage
dispute:“Allendaleinvolvedaninsurancecoverage disputeyherethe claim notes soughtelated
to afire loss investigation conducted by fheurers Consequently, given the nature of bwesuit,
theclaim notes andnhvestigationdocumentsverepreparedn the ordinary course of business and
notin anticipation oflitigation.” Doc. [56] at 9.2 But the Court findghat Target’sdistinctionis
one withoutdifference. Whetherthe nature ofthe lawsuit is insurancecoverageor a personal

injury claim, Targetconcedeghat Sedgwick’sole, evenif litigation doesnot occur or is not

3 Targetadditionally cites Readyv. Grafton Ferry Boat Co. for the propositionthat insurancecompany
documentsare coveredby the work productdoctrine so long as they are preparedbecauseof “some
articulableclaim, likely to leadto litigation.” Doc. [56] at 9 (citing 2009 WL 3258183(S.D. Ill. 2009)).
True, but asthe SeventhCircuit cautionedin Loganv. CommercialUnion InsuranceCompany(a case
relied upon by the ReadyCourt);[w]hile much of the paperworkgeneratedy insurancecompaniess

preparedvith aneyetowardapossibldegaldisputeoveraclaim, it is importantto distinguishbetweeran

investigativereportdevelopedn the ordinarycourseof businessasa precadin for the ‘remoteprospect
of litigation’ and materialspreparedoecauseésomearticulableclaim, likely to leadto litigation . . . ha[s]

arisen.”” 96 F.3d971,977 (7th Cir.1996)(citationomitted). Here,basedon thelog providedby Target,
the pre-July 2019 documentsappearto be documentsevelopedn the ordinary courseof businessso

Target’srelianceon Readydoesnot supportits position.
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probablejs to documentnvestigationsaandattemptto settletheclaims.ld. at 1-2. Targetdoes not
representhatit only calls on SedgwicKor injuriesthat occuitin thestorethatarelikely to leadto
litigation. Rather,Targetstatedn its brief that Sedgwick generally investigates and documists
investigationdor injuriesthathappenn Targetstores. The reasoningf Allendale thus,applies
to this case.Consequently, bubr the exceptional documentarvedout above,Targethasfailed
to show that thevork product doctrin@pplies.

V. Relief
Bringing it all together, the Court finds that Targegscond Amended Privilege Log is

deficient and that Target has failed to support its blanket claims of privil@ggor urges the
Court to find, in light of Target's deficient privilege legone that followed two other deficient
privilege logs—that Targehas waived its privileges. However, because there is no evidence that
Target or its counsel acted in bad faith, a finding of blanket waiver is inappropridis case.
See Am. Nat'l Bank & Trust Co. of Chicago v. Equitable Life Assurance Soc'y.,cf08.§.3d
867, 879 (7th Cir.2005) (finding blanket waiver inappropriate for a privilege log absent a bad faith
finding); Muro v. Target Corp 250 F.R.D. 350. 360 (N.DIl. 2007)(citation omitted)“Blanket
waiver is not a favored remedy for technicedequacies in a privilege log.”).

Applying Target'’s privilege assertions on a claim by claim basis, the Court findsatigat T
failed to demonstrate that the documents listed in its Second AmendiegerLog are covered
by the attorneyclient or irsuredinsurer privileges. With respect to the work product doctrine, the
Court finds that the documents with the following Bates ranges may constitutegaaviwork
product: 000084-000114 and 000122-000133.

Because the Court has granted in part and denied in part Pryor’s Motion to Compel, the
Court declines to apportion the expenses of this motion to either ga#yed. R. Civ. P.

37(a)(5)(C).
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Conclusion

Plaintiff's Motion toCompel[52] is granted in part and deniedpart. In accordance with
this opinion, Targeshallproduce any noprivileged documents to Pryor by October 27, 2020. If
Target maintains privilege with respect to any of the documents listé@ iB8e¢cond Amended
Privilege Log, Target shall tender copies of any purportedly privileged documents to the
Courtroom Deputy by November 3, 2026 an incamera reviewvith a cover letter that seeks to
explain why it believes those documents continue to be privileged. Hovgexem, the careful
review the Court has given to the Second Amended Privilege Log in this opinion, Target should
take great care in its submission and not submit each document listed in the logdoena

review.

SO ORDERED.

Dated: Octoker 20, 2020 /L( ” 77‘9“'“‘, e

SunilR. Harjani
United StatesMagistrateJudge
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