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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PAMELA LONGOBARDI on behalf of ESTATE OF )
EUGENE LONGOBARDI, )
) 20C 4367
Plaintiff, )
) JudgeGary Feinerman
VS. )
)
HONEYWELL INTERNATIONAL INC., f/lk/a )
AlliedSignal Inc., successor to The Bendix Corporation)
BORG-WARNER CORPORATION, successor to Borg )
Warner Morse Tec, Inc., CBS CORPORATION, f/k/a )
Viacom, Inc., administrator of Westinghouse Electric )
Corp., CARLISLE INDUSTRIAL BRAKE & )
FRICTION, INC., f/lk/a Motion Control Industries, Inc., )
CUMMINS, INC., DCO, LLC, EATON
CORPORATION, f/k/a CutleHammer, FEDERAL
MOGUL ASBESTOS PERSONAL INJURY TRUST,
successor to Fétro, GENERAL ELECTRIC
COMPANY, JOHN CRANE, INC., KELSEYHAYES
COMPANY, MACK TRUCKS, INC., MOTION
CONTROL INDUSTRIES, INC., successor to Carlisle
Corporation, NAVISTAR, INC., f/k/a International
Truck and Engine Corporation, PACCAR, INC., a/k/a
Kenworth Truck Company, a/k/a Peterbilt Motors
Company, PNEUMO ABEX CORPORATIOMNNd
UNION CARBIDE CORPORATON,

N N N N N N N N N N N N N N

Defendans.

M EMORANDUM OPINION AND ORDER

Eugene Longobardi sued numeragbestos manufactures in lllinois state caftdr he
developed mesothelioma, a disease he alleged was cauksisdeposuréo asbestewhile
serving in the military Doc. 1-1. After succumbingo the disease, he was replaced as plaintiff
by Pamela Logobardi, the administrator of his estale. at ] 1, 8. Pamelaamended the
complaint to add Honeywell International Inc. as a defendant. Datc{5. Honeywell

removed the suit to federal court, but this court remandetkto state court Longobardiv.
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Honeywell Int’l, Inc, No.20 C 3877 (N.D. Ill.) (Longobardi I), ECF No. 20. @ys later,
Honeywell again removed thseit, Doc. 1, andPamelamoves to remanil once againDoc. 21.
The motion is granted.

Background

Eugene served in the U.S. Army from 1974 to 1981, driving and maintaining trucks.
Doc.1-1 at 1. He was exposed to and inhaled asbestos during that pketied.f3. In 2018,
Eugene learned that he had developed mesothelioma and that the lthsklasercaused by
asbestogxposure.ld. at 7. In March 2019, é broughthis suit in the Circuit Court of Cook
County, lllinois, against the companies he believed to be responsible for the manufalgure, s
distribution, and installation of the asbestos materials to which he was exjpdsad{ 3.
Eugenediedin October 2019, andamelacarries on the suitld. at 1 1, 8.

In June 2020, Pamela amended the complaint to add Honeywell as a defendaftatDoc.
115-6. Honeywell removed thsuit, premising jurisdictioron the diversity statute, 28 U.S.C.
§ 133Za). Longobardi | ECF No.1. This court remandethe suitto state court, reasonirtigat
Navistar, Inc. an lllinois citizen, was still a defendant andréforethat the forum defendant
rule, see28 U.S.C. § 1441(b)(2parred removalLongobardi | ECF No. 20. In opposing
remand, Honeywell argued that Navistar’s formal presence in the suit codistégarded
because Pamela had reached a settlemeniNaittstarbefore the removalLongobardi | ECF
No. 18at 1 3-4. This court disagreedeasoimg that the state court had not yet approved the
settlement and #reforethat Navistar remaeda defendantLongobardi | ECF No. 20 at 1.

Shortly dter theremand, Pamela'settlement with Navistar was finalized ahe state
court formally dismissed from the suit. Doc. 1 at f ®oc.1-2. Honeywell then removed the

case a second time. Ddk.



Discussion

“The party seeking removal has the burden of establishing federal jurisdiction, and
federal courts should interpret the removal statute narrowly, resolving any doubt in feaver of
plaintiff's choice of forum in state court.Schur v. L.A. Weight Lossr€t, Inc., 577 F.3d 752,
758 (7th Cir. 2009) Pamela gives three reasdnosaremand but it is necessary to reach only
one: her argument that Honeywell did not secure the joinder in or consent to removal of all
remaining defendants in the case.

The remeal statuteprovidesthat “dl defendants who have been properly joined and
served must join in or consent to the removal of the action.” 28 U.S.C. § 1446(b)(2)(A).
Honeywells notice of removastateghat “[a]ll properly served and named Defendantsseoti
to the removal. Dod at 11. As Pamela observesowever, Honeywell did noeceive the
consent of Borg/NarnerCorporation, a defendant th@mained in the suit at the tinoéthe
secondemoval Doc. 22 at 11-12.

Honeywell concedes that it ver obtained Borg-Warner’s consent bujues thatloing
sowas unnecessary. Dd25 at 3-4.Honeywellexplains that before the firsgmoval it
contacted Bmela’s counsel “to inquire which defendants were still parties to the rhattdr
counsel did nolist Borg-Warneramong the remaining defendantd. at 3 seeDoc. 25-1 at 1.
Honeywell then removethe suit and, as noted, tloeurt remandecholding that Navistar’s
continuedpresence in thsuit precluded removal.ongobardi | ECF Na 20. The court’s
remand ordedid not address Honeywell’s failure to obtain BdWgrnefs consento or joinder
in the removal.lbid.

After remand, the state court appro\Raimela’ssettlement with Navistar and formally

dismissed it from thease. Docl & { 8;seeDoc.1-2. Honeywell then removed the sait



second time, agawithoutthe consendf Borg-Warner, with wich a settlement was nigh.

Doc. 25 at 3-4. Honeywell does not claim to havatactedPamela’s counsel before the second
removalfor an update ofhe list of defendants still in theuit. RegardlessHoneywell must have
known thatBorg-Warnerremaineda defendant, as it had access to the state court docket sheet,
and it surely knew from the court’s remamdlerthat a defendant remaiasdefendant for
purposes of the removal statute unless and until it has been formally dismisséukfisrit.
Longobardi | ECF Na 20 at 1-2. Honeywell nonethelesent ahead and removedthout
obtaining Borg-Warner’s consent or joinder, relying lo@ $ame theorythata defendant (this
time Borg-Warnej) canbe ignored becausewvitas almostout of the case-thatthis court had
rejected as to Navistan remanding after the first removal.

Honeywells theory fares no betteriitime around. Borg-Warner had not been
dismissed from the suithen Honeywell filedts secondchotice of removal, so the removal was
valid only if Borg-Warner “join[ed] in or consent[ed] to the removal.” 28 U.S.C.

8§ 1446(b)(2)(A),cf. Dunkin v. A.W. Chesterson C8010 WL 1038200, at *2 (N.D. Cal.

Mar. 19, 2010) (“A settlement with a non-diverse party does not establish diversity jimisdict

unless and until that party is dismissed from the action.”). Borg-Warner did neither, so the

removalis invalid warranting agmand SeePettittv. Boeing Cq.606 F.3d 340, 343 (7th Cir.

2010) (“[V]alid removal generally requires the unanimous consent of all deferijlants.
Conclusion

Pamela’smotion to remand is granted. This suit is remanded to the Circuit Court of
Cook County, lllinois. If Honeywell (or any other defendant) removes the suit again, it should
take care to identify each remaining party, aliégethe citizenship of each such party, in its

notice of removal. The removing defendant also should bear in minitlighBugene’s



citizenship, not Pamela’'fhatis pertinent under the diversity statuteee28 U.S.C. § 1332(c)(2)
(“For the purposes of [diversity jurisdiction,] the legal representative of the estate of a
decedent shall be deemed to be a citizen only of the same State as the dec&dénustafson

v. zumBrunnerb46 F.3d 398, 400 (7th Cir. 2008) (“fig federal diversity statute treats the legal
representative of a decedengstate.. as a citizen of the same state as the decedetijt

(internal quotation marks omitted{siven this, the notice of removal should attach not only the

operative state court complaint, but also the original complaint filed by Eugene, whicheday s

h—

light on his citizenship

November 10, 2020

United States District Judge
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