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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
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Security;andWilliam Barr, Attorney General
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Respondents.

OPINION AND ORDER

On June 13, 2020, the Department of Homeland Secubty$") detainedPetitioner
Jesuyvidal-Martinez afterIndianaauthoritiesarrestechim for operating a vehicle while
intoxicated (OWI”). Immigration and Customs EnforcemeHOE"”) begandeportation
proceedings following hiarrest After an immigration judge declined to grant boMidal-
Martinez filed gpetition for a writ of habeas corpus under 28 U.S.C. § 2241 and request for
release fromdetention against RespondeBi#i Prim, McHenryCounty Sleriff; Daniel Sitkie,
McHenry County Jail Chief of Corrections; Robert Guadian, ICE Féfate Director Chicagp
Chad Wolf,Secretaryf the Department of Homelan8ecurity;andWilliam Barr, Attorney
General(“the government”). After Vidal-Martinez filedthe petition, ICE transferredhim to a

facility in Indiana,and Indianauthoritiesthen issue@ writ of habeas corpusl rosequendum.

1 The goernmen'ts motion to dismiss indicates dhit is brought on behalf dFederal Respondentssee
Doc. 13 at 1, but the docket ensyggestsha it was entered on behalf of all Respondeistee Doc. 13.
It is notcompletely cleawhetherthe McHenry Canty Respndens are joining in the motioar if they
have been served.
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The government nomoves to dismis¥idal-MartineZ petition, arguing thathis Court laks
subject matteryrisdiction over the petition arttlatthis Court no longer has jurisdiction because
Vidal-Martinezis in the custodyof Indianastate authorities The Court concludes that it has
subject matter jurisdiction over Viddartinez’ challenge to the conditions of hdgtenion.
Additionally, althoughVidal-Martinez isno longer in ICE custody in this district, the Ccueis
jurisdictionbecaus&/idal-Martinez was detained this districtwhenhe filed his petition and
the Stateonly has temporary custody over him for theadion of his criminal matter.
Accordingly, the Court denies the governmsmtiotion to dismisand orders the government to
address the merits of VidMartineZ petition?
BACKGROUND

Vidal-Martinez entered the United State2001 Although he Bhslived and worked for
appoximatelyeighteen year# the United Statesie never became a lawful permanent resident,
although his wife and four young ctifen are Wited Satescitizens Between 2019 and 2020,
Indianaauthorities arrestedi dal-Martinez on three occasiofisr OWI. VidalMartinezis
currently the defendant in three actiaemming fronthose arresfsand thedndiana stateourts
granted bondn each caseOn June 13, 202@he date othemost recenOWI arrestDHS
detainel Vidal-Martinez without bond, pursuant to 8 U.S.C. § 1226and ICE began
deportatiomproceedings.On July 16, 2020, thienmigrationjudge (1J”) determined tha¥idal-
Martinez was a danger to the puldicddeclinedto grant bond. On August 5, 2020are-
determinatiorhearingthelJ again delined to grant bondgjectingVidal-MartineZ argument

thatthee were changed circumstances because he wasagi@os ina stationary vehiclduring

2 The government filedpproximately three ages responding to VidaartineZ petition The
governmentaisedbrief argumentsregarding jurisdictioncited minimal ase lawand “remesfed] leave
to file a more fulsome response to the instatition” if the Court denied their motion. Doc. 13 at 3—4.
Thegovernmens failure toaddres the meritsn its initial brief prevented the Court fromvaluatingthe
merits in thisOpinion. The Court expets thegovernmento cure this failurén asulsequenbrief.
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one of his OWI arrestsVidal-Martinez appealed &t decsion to the Board ofmmigraion
Appeals, and the appeaks pending at the tintes filed a petitiorin this Court3 Vidal-
MartineZ final merits hearingpeforetheimmigration court wascheduled for October 5, 2020
neither party has provided the Court with an update followiegeang.

On August 28, 2020, Vida#artinez filed a petibn for awrit of habeas corpusnd
request forelease from detention. Followitige ICEdetentionthe courtsn two of his state
criminal casesssued warrants for fiarrest In his petitionVidal-Martinez clains thathis
deterion without bondviolates dueprocess because is being detained during tE®©VID-19
pandemic without any convictions and he is unable to defend himself in his pending Indiana
matters Accordingly, VidalMartinez ask this Courto hold a bond hearing and set bond in an
amount it @emsreasonable Vidal-Martinez also laims thd his detention igrbitrary and
capricious in violation of th&dministrative Procedure A€t APA”). On August 31, 2020,
Vidal-Martinez filed a mtion for an order to show cause as to why the Court should not grant
his petiton. In it, VidalMartinezrequested a hearing andtthe Court require his attendance.
Vidal-Martinezsubsequentljiled two more motions eeking the same relief on SeptemBge
2020 and September 9, 2020.

When VidatMartinez filed his petitionhe wasn ICE detentioratthe McHenry County
Detention Centein lllinois. On September 22, 202Zythorities transferred VidaMartinezto
Clay County Jail in Indiana. The next day, the Decatur County, Indiana, Superior Couttassue
writ of habeas corpus ad prosequendtequiringauthoritiesto transfer VidalMartinezto the

DecaturCounty Detention €nter. The order preided thatvidal-Martinez wouldremain at the

3 Although the BIA has not made a determinatibiere isan exception to thexhaustion requirement
herebecauséthe BIA has no jurisdiction to adjudicate catgional isses.” SeeGonzalez v.
O’Connell 355 F.3d 1010, 1017 (7th Cir. 2004).
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Decatur County Detention Center until the completiohisfcriminalmatter. Vidal-Martinez
was transferred to Decatur County custody the following day.
ANALY SIS
In his petition Vidal-Martinez contends that hiketentionin ICE custody without bond is
an unconstitutional deprivation of procedural and substantiverdaegs. VidaMartinez
argues that he is entitled to a bond hearing in this CMidial-Martinez also claims that his
detention during the ongoing COVID-19 panaic is abitrary ard capricious becauseresults
in his continuous exposure lethal riskwhen Indiana has not convicted him of any crimes. The
governmenfiled a motion to dismiss thargues the following: (1fongress has stripped the
Court of jursdction toreview the 15 bond determinatiorthus, the Courtannot exercise
jurisdictionover VidalMartineZ petitiory and (2)Vidal-Martinezis no longer detained in the
Northern Dstrict of lllinois, so there is no jurisdiction.
l. Subject Matter Jurisdiction
The Courtmust firstaddresswhether it hasubject matter jurisdiction ovaridal-
MartineZ petition. The governmerdrgueghat the Courtacks subjectatter jurisdiction
because Congress has barred judicial vewatlJs bond determinabns through 8 U.S.C.
§ 1226¢).
Sedion 1226(e) provides:
[t]he Attorney Genera’ dicretionary judgment regarding the
application of this section shall not be subject to review. No court
may sefaside any action or decision by the Attorney Generalrunde

this section regarding the detiem or release of anglien or the
grant, revocation, or denial of bond or parole.

8 U.S.C. § 122@&). The Spreme Court has explained that § 1Z)&grecloses a petitioner
from “challeng[ng] a ‘discretionary judgert’ by the Attorney Generalr a‘decision that the

Attorney General has made regagdims detention or releaseDemore v. Kim538 U.S. 510,

4
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516 (2003. However,§ 1226(e) does not prevewhallenges o] the statutoy framework that
permits [the akn's] detention without bail.”Jennings v. Rodriguez- U.S.----, 138 S. Ct. 830,
841 (2018)alterations in originaljquotingKim, 538 U.S. at 517keealsoKim, 538 U.S. at 517
(“Section 1226(e) contains no explicit provision barring habeaswesigd we think that its
clear textdoes not bar respondemtonstitutional chatihgeto the legislation authorizing his
detention without bail); see &0 Al-Siddigi v. Achim531 F.3d 490, 494 (7th Cir. 2008)
(8 1226€) permits habeas revignO’Connell 355 F.3cat 101415 (§ 1226(e) does rimr
jurisdictionover a petitioner’s constitutional challenge to mandatory detention under &)226(
Here,to evaluatesubject matter jurisdictigrihe Court mustarefully assestheclaims
thatVidal-Martinezraises in his petitionVidal-Martinezbroadlystates that h&challenges the
constituionality of Respondent’s statutory detention authority.” Doc. 1 at 3. The Gasirt
jurisdiction over such a challeng8&eeAl-Siddiqi 531 F.3dat 494 court hagurisdiction over
petitionefs claim that DHS's refusal to honor the 1J’s bond ordemighout legal justification
and violates his right to due proces$?apazoglou v. NapolitandNo. 1:12€V-00892, 2012 WL
1570778, at *2 (N.D. lll. May 3, 2012) (8 1229 precludegudicial review of discetionary
bond decisions, but courbuld exercisgurisdictionover whetheg 1226€) was constutionally
applied. However, the crux d¥idal-MartineZ due process clairthallengeshe ’s decision
not to grant bond, asks this Court to review tleterminationandrequests that this Courhd
him digible to be rdeased on bond. He Court lacks jurisdiction over such clainmsecausehey
ask the Court to review and overrtite 1Jsbond decision, which is disgtionary. SeeMei v.
Ashcrdt, No. 02 C 1881, 2002 WL 31641625, at *6 (N.D. Ill. Nov. 21, 2q0f)] he Court has
no jurisdiction to review the propriety of the Immigration Judge’s discretionary dedsdeny

[the petitioner'sfequest to be released bond.”) Prieto-Romero v. Clark534 F.3d 1053, 1058
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(9th Cir. 2008) ([D]iscretionary decisias granting or denying bond are sobject to judicial
review.”); see alsd-raihat v. Barr, 790 F. App’x 120, 121 (9th Cir. 2020) (pwisdiction to
review U’s denial of bond based determinatiorthatpetitioner was a danger to the
community). Vidal-Martinezcontends that 8§ 1226(e) “dsnot strip district courts of authority
to review bond decisions,” btle stafite doesexactly that Doc. 1 T 13seeGuerrero v.

Decker No. 19€CV-8092 (RA), 2019 WL 5683372, at *6 (S.D.N.Y. Nov. 1, 2019) (court lacks
jurisdiction to review IJsdeterminabns at bond hearinghatpetitiones posea danger to the
community) Mugiraneza v. WhitakeNo. 6:19€V-06140MAT, 2019 WL 2395316, at *5
(W.D.N.Y. June 6, 2019) District courts sitting in habeas review themef have no jurisdiction
to review anlJ’s discretionary decision denying bahd.

Vidal-Martinezdoes nothallenge the process he received during tisebland
determinatiorf, but instead asks the Cotmtdisplacehe U’s determinatiorand delarethathe is
eligible tobe released obond. Indead, Vidal-Martinez“asks this Court to conduct a bond
hearing and set bond in an amount it considers reasoraataeVengoes so far to claim that he
“is corstitutionally entited to a bond hearing in the distrcourt” Doc. 1 26. Althoughhe
Court has jurisittion to evaluatevhether VidalMartinez was accordgaocess during thiE's
decisionmaking, the Couriacks jurisdiction taeview the bond determination itselbee
ArevaloGuasco v. Dubojs788 F.App'x 25, 27 (2d Cir. 2019)tke courtlacks jurisdicion over

thelJ’s factual findigs as to whether theepitioner was a danger to themmunity becauset

4 Perhaps theloses Vidal-Martinez comes to challenging theocesse receivedn the 1Js bond
determination is in hisrgument that the is a*‘substantial risk of aonjustified and uncaiitutional
deprivation of liberty because thEedeal Rules of Evidence do not apply in immigration court. Doc. 1
1 35 see alsKarroumeh v. Lynch820 F.3d 890, 898 (7th Cir. 2016F{/idence in removal proceedings
need not strictly conform tihe Fe@ral Rules oEvidence, but the admission of éghce must be
probative and fundamentally fair(€itation omitted). However, VidalMartinez does not specifjow

this evidentiary standd violated his due process riglitere.
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did not involve a challenge to the “statutory framework,”fatiter a challenge @ 1J s

deckion regarding detentionuinteros v. Waren Pike CtyCorr. Facility, 784 F. App’x 75, 78

(3d Cir. 2019) (Because wedkk jurisdiction to review angtiscretionary determinations

underlying the IJ's bond decision, we are limited to reviewing only thogkeopetitioneis]

challenges that pertato the adquacy of process he receivedat bond hearing.”)Slim v.

Nielson No. 18CV-02816-DMR, 2018 WL 4110551, at *4 (N.D. Cal. Aug. 29, 2018) (no

jurisdiction because[d]espite[the petitionets] attenpt to frame this argument as a due process

violation, it amountsd a challenge to thid’s discretionary weighing of the evidence.”).
Vidal-MartineZ claims relating tchis ongoing detention during the COVID-19 pandemic

raise a different question. Témclaims do not relate to thésldecision to deny bond but

insteal involve a challege tothe comlitions of his confinementCf. Jennings138 S. Ctat 840

(8 1252(b)(9) does not strip courts of jurisdiction over detained immigreoriditions of

confinement claim).Othercouits have receit concluded that § 1226(e) does not bar

jurisdiction over such claimsSee Perez Wolf, 445 F. Supp. 3d 275, 298.D. Cal. 2020)

(exercising jurisdiction cerimmigrantdetaineé&s habeas petition challenging conditions of

confinement during COVID-19 pandemjcGalanReyes v. AcgfiNo. 20€CV-345-SMY, 2020

WL 2497133, at *2 (S.D. lll. May 14, 2020) (8 1226(e) did not bar jurisdiction over immigrant-

detaine&s due process claim that his datien violated his due process rights because his

detention facility had multiple COVI9 casesnd e had ot been convicted of any effise

that mandatedetention) PerezPerez v. Adduccié59 F. Supp. 3d 918 (E.D. Mich. 2020)

(8 1226(e) does not strip the coafturisdction to hear petitionés constitutional claims

regarding ongoing detention during th©®ID-19 pandemic)Monterosa v. DeckeNo. 1:20-

CV-02653-MKV, 20D WL 1847771, at *4 (S.D.N.Y. Apr. 11, 202(®Fame) Coreas v. Bounds
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No. CV TDG20-0780, 2020 WL 5593338, at *15 (D. Md. Sept. 18, 202Rgiftioners may,
through a habeas petitioseektheir release on the grounds that their confinement under the
present circumstances of the COVID pandemic violates their constitutional rights This
Court agres. Vid&MartineZ claim that his ongoing detention duritige COVD-19 pandemic
violates his due process rights does not involve a discretionary judgmenstasd relates to
the conditions of his detention.

In conclusion, the Coulacks jurisdictiomn overVidal-MartineZ petitionto the extent that
it seeks review of thE's decison to deny bongdrather tharthallengs the process provided in
that déermination® The Court does have jurisdiction, however, over VMakineZ claim that
his continued detention during tR®VID-19 pandeic absent any convictions violates his due
processrights.
Il. T he Court’s Exercise ofjurisdiction over Custodian

The governmentextargues that the Coumnust dismis¥/idal-MartineZ petition
because he is normgerwithin the Courtsjurisdiction. Although this is labeled agufisdiction;
the Courtevaluates the governmé&nargument as ornrelating topersonbjurisdiction a vente.
SeeRumsfelds. Padilla 542 U.S. 426, 451 (2004) (Kennedy,cbncurring (“In my view, the
guestion of the proper location for a habeas petition is best understood as a questionalf person
jurisdiction or venue.”)Webster vDanids, 784 F.3d 1123, 1144 (7th Cir. 2018y éluating
whether§ 2241 petition wsafiled in the poper court as matter of venueHernandez. I.C.E,
165 F. Supp. 3d 715, 718 (N.D. Ill. 2016)T(['he sole appropriate venue for a habeas petition is

the judcial district whee a prisoner is detaing)l Respondents contetithtbecauséCE

® Vidal-Martinez alsoclaims that Respondentsiolatedhis due process riggby detaining himin lllinois,
thereby preventing him from defending himgelhis pending Indiana matterghis argumenis nov
mootbecause VidaMartinezis in Indiana stateustodyuntil comgetion of his criminal matter.SeeDoc.
13-1 at 14.
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transferredvidal-Martinez to a detention centier Indianafor completon of hisstatecriminal
matter Vidal-MartineZ custodian and the proper respondent is thtionis in Indana.

“Congress has granted federal district courtsthin their respective jurisdictiorisghe
authority to hear applications for habeas corpus by any petsorlaims tdbe held ‘in custody
in violation of the Constitution or laws aredies of theUnited Sates” Rasul v. Bushb42 U.S.
466 (2004) (quoting 28 U.S.C. 88 2241(a), (c)(3)). Whether this Couptiinstiiction ove
Vidal-Martinez’ petition turns on two relted factors: (1he proper regmdent to the petition
and(2) whetherthis Court has jurisdiction over that responddRtimsfeld542 U.Sat434. The
government chatingesoth factors.

A petitionermug directawrit of habeas corpus “to the person having custodligiof].”
28 U.S.C. § 2243%eealso id.§ 2242 (etition must allegéthe name of the person whas
custody over himj. Generdly, in challengego present physical cinement “the proper
respondent is the warden of the facility where the prisoner is being held,” that is;sithiewith
“immediatecustody” over the petitionerRumsfeld 542 U.Sat 435 (citation omitted) A court
retaingjurisdiction if a petitioner filesa petition naming his immediate custodian and the
government subsequently moves handthe court‘may direct tle writ to any respondent
within its jurisdiction who has legal authority to effectuate the prisenmefteasé. Id. at441;see
also Bunn v. Conley809 F.3d 1002, 1004 (7th Cir. 2002)T(f'he jurisdiction otthe district
court and hence our appellate jurisdiction iedmined by his place of incarceration at the time
the suit was filed); Witkowski v. KallisNo. 17€CV-1142, 2019 WL 148394, at *3 (B. Ill.
Jan. 9, 2019) (JJurisdiction in a habeas actisdetermined at the time an action is filed an
the Sevath Circuit has previously held that jurisdiction is not lost when a prisoner is

transferred. (citing Ross v. Meban&36 F.2d 1199, 1201 (7th Cir. 1976))rres v.Holder,
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No. 13-7044 SDW, 2014 WL 2155373, at *2 (D.N.J. May 22, 2014jrigdction isdetemined
as of the time the petition is filéjl. In other wordsyVidal-MartineZ transfer does not prevent
the Courtfrom execisingjurisdiction over his petitionSeeMoore v. Olson368 F.3d 757, 758
(7th Cir. 2004) (A prisoner tranferred while itigation is pending need not fie in the new
district” (citing Ex parte Endg 323 U.S. 283 (1944))¥ee dso al-Marri v. Rumsfeld 360 F.3d
707, 712 (7th Cir. 2004) (court would haveained jursdiction over petition for writ of habas
corpus even if petioner was transferdd; Griffin v. Ebbert 751 F.3d 288, 290 (5th Cir. 2014)
(“Jurisdiction attached on that initialifiy for habeas corpus relief, and it was not destroyed by
the transfer of petitioner and accompanying custodial chgnge.”

Here, whenVidal-Martinezfiled his petition, he was physicallprfined atMcHenry
County Detention CentewhereSitkieis the waden Stkie resdes in the Northern District and
is therefore within th€ourt’s jurisdiction SeeKholyavsky v. Achim 443 F.3d 946, 949 n.1
(7th Cir.2006) (Il n mostcases| ] the named custodianust reside withirthe geograplal
confines of thdederal district where theomplaint was filed); Rumsfeld542 U.S. at 442
(8 2241(a) only requires thatthe court issuing the mt have jurisdition over the custdiar’
(citation omitted). Accordingly,Vidal-Martinezproperlynamed 8kie as aRegpondent.See
Duvais v. HolderNo. CIV.A. 11-3495 DMC, 2011 WL 3875367, at *2 (D.N.J. Sept. 1, 2011)
(althoughpetitioner wassubseqeently transferredat the time that petitioner filed habeas petiti
the warden ofthe facilitywas anindispensablgarty respondent)Pinson v. Berkebile604 F.
App’x 649, 653 (10th Cir. 2015) (thaistrict court aquiredjurisdiction wherthe peitioner filed
thehabeas petition andransfer does not defeat that initial jurisdicti@ven though immediate

physical custodiars outside the court’s jurisdiction).

10
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The governmerdrgues however, that VidaMartinez is no longer ifederal custodyrad
therefore Sitke is not the proper custodian. This argument fdilse Decatur Couy Detertion
Centerin Indianatook custody of VidaMartinezthrougha writ of habeasorpus ad
prosequendum. gthe Seventh Circuit has explained, such custodylistemporary andthe
sending sovereign maintains primaydody. SeePope v. Perdue889 F.3d 410, 412-13 (7th
Cir. 2018)(“Using this writ a sovereign may take temporary custody of a prisoner in the custody
of another sovereign, for the purpose ofgauion, without acquiring primary custody;

United States/. LemusRodriguez 495 F.App'x 723, 725(7th Cir. 2012)(“Where,ashere,'the
writ expresslyrequireshereturnof the prisonerto the “sending’state the sendingstateretains

full jurisdiction over the prisonesincethe prisoners only “onloan’ to the prosecuting
jurisdiction.” (quoting Flick v. Bleving 887 F.2d 778, 78(7th Cir. 1989)));Smythv. Cooksey
108 F.3d 138QTable) 1997 WL 117279, at *1 (7th Cir. 1997) (“This court has previously
rejected the argument that theléeal government relinquishes jurisdiction over a prisoner when,
having custody of the prisoner, it releases him @ airthe states to serve a sentence and then
retakes custody so that heyrserve the remaindef his federal sentence.”)indeedhere the

writ states thatVidal Martinezshall remairin the cusody of he Decatur Cainty Detertion
Center,GreensburgJndiana] untl thecompletion of his criminal matterthen releasetb his

ICE ddainer atthattime.” Doc. 13-1 at 14. Thidemonstrates thatidal-Martinez is only in
Indianafor purposes of prosecution amglstill in ICE custody, confirming that dalMartinez

named theppropriate custodigh See Jake v. Herschbergé73 F.3d 1059, 1062 (7@ir.

8 Vidal-Martinez was in ICEustody for one day &lay County Jail in Idianabeforelndianaauthorities
issued awrit of habeagorpus ad prosequendunhis fact does not affect the Cogrtonclugn. Even

if Sitkie is no longerVidal-MartineZ immediate custodig Vidal-Martinezis stillin ICE custody. If the
Cout foundotherwiseand concluded than ICE facility transferdestroyed jurisdictiorit would lead to
the perverse result thE2E couldavoid jurisdictionby transfering detainees to different facilitiesSee
Witkowskj 2019 WL 148394, at *3 [G]iven the frequent transfer of prisoners in federal custody, any

11
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1999)(“Because the receiving sovereign merely obtains limited jurisdiction ovépdne@wed
prisoner, the prisones istill under the jurisdictionfahe sending sovereign, and is considered to
be in the custody of the sending sovereign hetri&eeiving sovereign); cf. United States v.
Poole 531 F.3d 263, 271 (4th Cir. 2008])TThe writ of habeas corguad prosequelum, issued
to bring a prisoner to his own trial, worksmaére[ ] ban[ ][of] the prisoner to federal
authoritiesand does not effectuate a change in custodian for purpoties federal statute
criminalizing escape from federal custodg U.S.C. § 75(a)”” (quoting United States \Evans,
159 F.3d 908, 912 (4th Cir. 1998))Jnited States v. Colé16 F.3d 894, 897 (8th Cir. 2005)
(“As between the state and federal sovereigns, primary jurisdiction overom fegenerally
determined by which one first obtains custody of, or arrests, the pergdmdham v. Decker
No. 18CV-3481 (CBA), 2018 WL 3387695, at *3 (E.D.N.Y. July 12, 20i8ingediate
custodian was director of correctional facility in New Jersey where petiti@uebeen since
detainedvhetre petitioner filedpdition while agpearing pursantto a writ of habeasarpus ad
prosequendurm New York); Pelley v. Mitthews 163 F.2d 700, 700 (D.C. Cir. 1947]Tfhe
District Court has no jurisdiicin to entertain a petition for a writ ohheas corpuattacking the

petitionefs original conviction when the petitioner is held in this jurisdiction solely by reason of

other rule would have the potential for forum games and unreasonable idedagyéitioner s cag.”);
Mujahid v. Daniels413 F.3d 991, 994 (9th Cir. 2006¢jecting argument thaburt lacked jurisdiction
after petitioners transfer and placement on supervised release béeah@leas petitioner remains in the
custody of thdJnited Sates while orsupervised relea8g cf. Rumsfelgd542 U.Sat 454(Kennaly, J.,
concurring) (noting there should be an exception to the immediate custodidii there is an indication
that the Governmerd’purpose in removing a prisoner were to makificult for his lawyer to know
where the habeas petition should be filed, or where the Government was roatnhanth with respect to
the idenity of the custodian and the place of deteritjon

12
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awrit of habeas corpus ad prosequendymThereforeVidal-Martineznamedhe proper
Respondent when he filed his petition and his subsequent transfer ddestogtjurisdiction’

Thereforethe Court denies the government’s faotto dismison this ground and
ordersthe government to shocauseas to why the Court should not grant VidadrtineZ
petition SeeRobledo-Gonzales v. Ashcr@d2 F.3d 667, 672 (7th Cir. 2003) (explaining the
procedure tat must be followeavhen apetitioner brings an action pursuant to § 2241 and
indicatingthat after getitioner files arapplication for the writ [tjhe court must then issue the
writ or issue an order to show cause why the writ shouldb@grantet(quoting 28 U.S.C.
§22431)).

CONCLUSION

For theforegoing reasonsthe Gurt grants in part and denies in phg governmeng
motion to dismiss [13]. The Court grants Vidd&rtineZ motion for an order to show cause [8]
andorders the government to respdaandhe merits of VidaMartineZ petition by Novemberl0,
2020. Vidal-Martinez shall file a reply brief bovember 24, 2020. In the briefing, the parties
should include the status of te&tecriminal matter and removal proceedings. The Coanie
theidentical,previoudy-filed motions as moot [3, 5]. Finally, the Costtikes the current status

conference on November 4, 2020, aedets the statusonference to December,12020.

Dated:November 3, 2020 8’ m

SARA L.ELLIS
United Stées Dstrict Judge

"The governmenbnly raises a general argumexst to theproper custoidn but does not argukatthe
Court should dismismdividual RespondentsTherefore the Coustill not address whethelismissal of
any Respondems proper.
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