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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

THOMAS G. WERNER, ) Case No. 11 C 50213
)
Plaintiff, )
) Hon. P. Michael Mahoney
V. ) U.S.MagistrateJudge
)
MICHAEL J.ASTRUE, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Introduction

Thomas G. Werner (“Claimant”) seeksljcial review of the Social Security
Administration Commissioner’s dision to deny his claim for Bability Insurance Benefits
(“DIB™) under Title 1l of the Social Security AcBee 42 U.S.C. § 405(g). This matter is before

the Magistrate Judge pursuanthe consent of both partiegee 28 U.S.C. § 636(c); Fed. R. Civ.

P.73.

. Administrative Proceedings

Claimant alleges that he wdisabled as of September 27, 2008 after sustaining several
injuries in an automobile accident. On Noueer 13, 2008, Claimant applied for DIB. (Tr. 124-
130.) This DIB application was denied initially and again upon recersidn. (Tr. 74, 80.)
Claimant then filed a timely request for a hegrbefore an Administrative Law Judge (“ALJ").

(Tr. 43-71.) His request was gtad and the hearing took placddre ALJ Daniel Dadabo via
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video teleconference between EvanstonRadkford, Illinois on August 31, 2010. (Tr. 43.)
Claimant appeared and testified in Rockfordtfer hearing with his attoey present. (Tr. 43,
47.) Vocational expert (“VE”), Susan Entenbergoatestified before the ALJ. (Tr. 43, 62.)

After the hearing, the ALJ found that Claimavas not disabled and therefore denied his
claims for DIB. (Tr. 12-29.) In response, Clambdiled a request for review with the Social
Security Administration. (Tr. 1-3.) The Appe&suncil denied Claimantieequest. (Tr. 1-3.) As
a result of this denial, the ALJ’s decisiorcsnsidered the finaletermination of the
CommissionerSee 20 C.F.R. 88 404.981, 404.981, 416.1455, 416.1481. Claimant now files a
complaint in this Federal District Courgeking judicial reviewunder 42 U.S.C. 88 405(g),

1383(c)(3).

[l. Background and Hearing Evidence

Claimant believes that he is disabled tluphysical injuries sstained in a DUI-related
automobile accident in 2008. (Tr. 255, 271-272, 2C)mant was not wearing a safety belt,
fell asleep while driving, and was ejected frtma car. (Tr. 271-272, 2753s a result, Claimant
suffered cervical, thoracic spingh, sternum, nose, and fatiractures. (Tr. 268-269, 272, 276-
277.) In addition, he claims that he suffers chronic depression, dizziness, and memory
deficiencies stemming from the accident, allegirag those symptoms are disabling as well. (Tr.
46.)

Claimant was fifty-five yearold at the time of the hearing. (Tr. 47.) He was educated
and completed high school, attended a few seaarsesf college, but dropped out and never
earned a degree. (Tr. 47.) Claimant stangs fieet and eight inches tall; he weighed

approximately two-hundred and fifteen poundthattime of the hearing. (Tr. 152, 1123.)



Claimant’s work history consists of consttion work, boat sales, restaurant and bar
management, and ownership and sales manageyha printing and publishing company. (Tr.
174.) He has not been gainfully eropéd since his injuries. (Tr. 174.)

At the hearing, the ALJ first questioned Claitia ability to drive.(Tr. 47.) Claimant
admitted that he often drives approximately twenty-five miles “most every day.” (Tr. 47.)
Although he said that sometis&is narcotic medication, hymrodone, or his back pain can
limit his driving, in February 2010 Claimant droverin lllinois to Florida in order to visit his
daughter. (Tr. 47,49.) The trip took him two anliadf days to complete, but that timeframe
includes the day Claimant visitdis sister in Alabama. (Tr. 480laimant was also able to
tolerate a five-hour flight to Mexictor vacation in January 2010. (Tr. 49.)

When asked to describe his pain, Claimant stated thaablsgdain is localized in his
mid-to-upper back. (Tr. 49.) It mostly affectsnhin the morning when he first wakes up. (Tr.
49.) The pain will lessen as the Claimant gets/ing around. (Tr. 49.) Yet, sometimes it will
flare up after certain activitiestanding, lifting, and mowing. (T80.) “[D]uring the day it'll go
from excruciating pain to tolerable pain and tieck to excruciating pain towards the evening,”
he testified. (Tr. 50.) The ALJ kead Claimant to assign a numbyating from one to ten - ten
being the most extreme - to describe his dailg,gdr. 50.) Claimant sd his pain is a “four”
when he wakes up in the morning. (Tr. 50.) “Ifdnit . . . take it easy, it might go up to a five or
six,” he said. (Tr. 51.) “[l]f | do the wrong thing,dh it shoots up to agen or eight.” (Tr. 51.)
When his pain increases to these higher levdmmant will take hydrocodone, a narcotic pain
medication. (Tr. 51.) On average, he takes omledopodone per day, “otherwise [he] can tolerate
[the pain] with ... Advil” or Aleve, takingp to eight of these overdkcounter pills every day.

(Tr. 51, 56.)



As far as his physical limitations are concerr@djmant asserted thie is able to stand
in one position for fifteen minutes at a timadasit for an hour withouteeding to get up and
walk around. (Tr. 51.) “Standing is worse thanrsgf’ he said. (Tr. 51.) “[I]f | get sore from
standing, then | have to sit anchair and put my feet up fi@el] normal.” (Tr. 51-52.) He
testified that he will often reicle with his legs elevated fabout two-to-three hours on an
average day. (Tr. 58.) Also, Claimant acknowledted he “can lift quite bit” if he lifts
objects to his side: “I can handike [twenty-five], [thirty] pounds pretty easy. However],] if
I've got anything out in front of méit] just kills me.” (Tr. 52.)

At the time of the hearing, Claimant saltended physical theragyery Friday. (Tr. 53.)
Claimant said that he had been going toapgrfor approximately one year. (Tr. 53.) Although
Claimant thought the sessions were helgfelstill experiencegain. (Tr. 53, 57.)

The ALJ asked Claimant if he could perform “a sitting job” to “take advantage of [the]
past work [that he has] done.” (Tr. 54.) @laint answered that the biggest obstacle to his
performance would be his dizzeseand general lack of concetima due to his pain: “[W]hen |
get a dizzy spell, | just can’t concentrate andl.don’t remember well. So | don't think | [could
perform] a sitting job that requs that type of thing,” he saifilr. 54.) Claimant later admitted
that he did not have any problems concentraimgsimple things” like television programs, but
he elaborated that he sometimes finds himsatlfpaying attention while in conversation. (Tr.
60.)

Later, during his attorney’s examinati@laimant stated that his daily dose of
hydrocodone made him feel dizzy and groggy. (Tr. Biowever, he thought the effect was in

addition to, rather than the causfe his underlying confusion andzdiness. (Tr. 57.) Claimant



testified that the dizziness, fatigue, and paanses him to cease all activity once every two
weeks on average. (Tr. 61-62.) He also gets aodetired, and reportecbtrble sleeping at night.
(Tr. 57.)

Just as Claimants examination was coming ¢tose, his attorndyrought up the topic of
depression, seemingly as an aftertght. (Tr. 62.) Claimant statélolt he experienced “a lot of
depression” four years prior the hearing, after hdivorce. (Tr. 62.) Since then, he had been
taking Lexapro but ceased the medication because he felt that he was already taking too many
pills for his pain. (Tr. 62.) “I think | still hae some depression[,] but not like . . .after the
divorce,” Claimant explained. (Tr. 62.) He thétighe depression wasder better control at
present; “[a] little bit odepression, but it's better [ndWhe affirmed. (Tr. 62.)

After Claimant’s examination concluded, YE was called to testify. (Tr. 60.) Initially,
she had a question regarding theuraof Claimant’s past works a sales manager at a printing
plant. (Tr. 60-64.) The ALJ gave Claimant an oppoity to describe hiduties required for that
position. (Tr. 64.) He explaingtiat he would usually sit dowfior about six hours while on the
job, but that he needed to deito other printing facilities awut once a week. (Tr. 64.) After
considering Claimant’s explanation, the VE classified the managing position as “sedentary” and
“skilled.” (Tr. 66.)

Next, the ALJ asked the VE to consider ttangferability of anridividual of Claimant’s
age, with his level of education and work esxgece, who could perform sedentary work. (Tr.
66-67.) The VE testified that such a person cgaldorm Claimant’s pastlevant work as a
salesman and his skills of “sales and managemiepeople” were trasferable to 50,000 other

skilled and semi-skilled positions in thei€go metropolitan area alone. (Tr. 67.)



V. Medical History

The first medical record auable is from the early moing of September 27, 2008, when
Claimant was involved in an automobile accid€Tr. 244.) Claimant was taken to the Mercy
Medical Center (“MMC”) in Dubuque, lowa aftee was driving a convertible and “supposedly
fell asleep.” (Tr. 244.) He was not wearing a safeelt during the accident and he was ejected
from the car as the vehicle rolled over. (Tr. 2241-275.) Claimant “laid in the field for [an]
unknown amount of time” before paramedics found him and brought him to MMC'’s trauma
center. (Tr. 244.) At the time ois arrival, he was awake, alert, and oriented, but doctors
reported his blood alcohol level as 0.13. (Tr. 244e initial diagnosigncluded “head injury,
fractures of the [cervical] spine, chest, [aadHominal trauma.” (Tr. 244.) Dr. Joseph Fuller,
M.D., reviewed Claimant’'s computed tomaghy (“CT”) scan and reported no obvious
intracranial injury, but a large hematoma outgsldeskull, bilaterally collapsed lungs, and an
unstable C-6 fracture. (Tr. 246, 255.) Dr. MichRdey, M.D., subsequently found an unstable
T-8 burst fracture, a T-5 compression fracture, a T-9 transversegsréracture, sternal fracture,
along with multiple rib andafcial fractures. (Tr. 256.)

By 7:47 AM that morning, Claimant wastrsferred to the Unersity of Wisconsin
Hospital (“UWH?”) in Madison, Wisconsin for addinal treatment. (Tr. 267.) Upon his arrival,
doctors there recommended “conservative managgragice packs and “pain control” for the
time being. (Tr. 278.) That afternoon, it was repotted Claimant wouldlikely need operative
intervention in the next week to repair his ndsme fracture, and pose control of his left

[law].” (Tr. 278.) Similarly, on the following day, dtars determined that they would indeed



attempt “nonoperative treatment” for Claimant’s ngs, with the exception of surgery to repair
his nasal fracture and the imgen of chest tubes. (Tr. 285, 294, 297.) Claimant was closely
monitored for any changes instgondition for seeral weeks.

On October 9, 2008, Claimant’s cognitive, meymand linguistic skills were assessed
while he was still under the care of UWH. (Tr. 431.) Hsuts were found to be in the low-
average range and a “deficit was measureddratka of delayed memory.” (Tr. 431.) However,
Claimant did not have accesshis reading glasses and the assessted that this “may have
negatively impacted the score.” (Tr. 431.)

Later that day, Dr. Michael J. Ward, M,Bummarized that “[tje patient underwent
[surgery] . . . for his posteri@eptum fracture” and that “ft¢ [additional] fractures were
otherwise treated conservatively and nonopegstiusing a [cervicothoracolumbar spine
orthotic (‘\CTLSO’)] brace.” (Tr. 443.) Further, he opined that Claimant’s cognition was
unaffected by his accident. (Tr. 444.) In the mima@, Claimant continued to progress with the
addition of physical therapy during his stay. (@33.) Claimant was natischarged from UWH
until October 13, 2008. (Tr. 269.)

On the day of his discharge, Claimahecked in to the Finley Hospital Acute
Rehabilitation Unit (“Finley”) in Dubuque, low@a begin inpatient physical therapy. (Tr. 1045.)
Dr. Mark W. Fortson, M.D., noted that the “goal of therapy will [be] re-establishment of
adequate strength and coordinatioie independent in [Claimant’s] activities of daily living
while allowing his fractures to het the point of restoration gpinal column stability.” (Tr.
1046.) “Physical therapy and occupational therajlybe the key in the patient’s recovery

efforts,” he added. (Tr. 1046.) Claimant’stary of hypertension, geession, and alcohol



dependence was reviewed. (Tr. 104®.. Fortson anticipated th&laimant would continue to
be hospitalized for inpatient rehabilitation utitié end of November. He remained in physical
therapy after his releasadthroughout the rest ofdtfall of 2008. (Tr. 1043-1090.)
On December 18, 2008, just a few monthsrdfte accident, Claimant was evaluated by
Dr. Clifford Tribus, M.D., at the Universitgf Wisconsin Departmerdf Orthopedics and
Rehabilitation Medicine. (Tr. 2099Dr. Tribus discussed Claimasprior MRI results, noting
“retropulsion and some slightlycreased edema at [T-8]; howeysince his clinical exam he
had improved somewhat, we [will] continue tieg him nonoperatively.{Tr. 1098.) Claimant
believed that his gait and balance had improved and that he had no problems with fine motor
skills at the time. (Tr. 1098.) Drfribus instructed that Claimanbuld “wean himself out of his
cervical collar” and, within two weeks, he colilégin to discontinue usd his CTLSO brace as
well. (Tr. 1098.) Claimant waalso advised to cut back orshpain medications. (Tr. 1098.)
Just under a month later, DDS physician, Ennst Bone, M.D., completed a Residual

Functional Capacity Assessment formJamuary 9, 2009. (Tr. 1101.) Upon review of
Claimant’'s medical records, CBone found that Claimant could

e occasionally lift or carry twenty pounds;

e frequently lift or carry ten pounds;

e stand and walk for about six hours in an eight-hour workday;

e sit for about six hours ian eight-hour workday;

e push and pull without restriction othieran his abilities to lift and carry;

e climb stairs, ramps, ladders, and scaffolds frequently;

e and frequently stoop, kneel, crdy@and crawl. (Tr. 1101-1103.)



Dr. Bone explained, “[Claimant’s] statements @artially credible when compared to the
objective medical evidence. [However,] [t]hissdwation takes into account how [Claimant] will
be functioning [twelve] months after [his] onsktte.” (Tr. 1103.) Thesendings were affirmed
upon reconsideration by Dr. Richard Bdky, M.D., on May 21, 2009. (Tr. 1178-1179.)
“[Claimant] will be able to sustain work acitiy with limitations as shown in [Dr. Bone’s
assessment . . . by [September 27, 2009],” he wrote. (Tr. 1179.)

Claimant entered the Midwest Medical Panagement Clinic (“Midwest”), located in
Galena, lllinois, to see Dr. Randall BusthD., on February 19, 2009. (Tr. 1121.) His chief
complaints consisted of dizziness, memory lass, back pain. (Tr. 1121.) At the time, Claimant
rated his pain as a “four” out of ten. (Tr. 1121.) &ufat its worst, he described his pain as a
“nine;” at its most managable, hated it as a “one.” (Tr. 1121Dr. Busch reported that the pain
“is worse when he stands, walks, exercises, cqygirssneezes. However, if he walks[,] his legs
seem to improve but his back worsens. Sitiing [recliner] seems to be the most efficacious
manipulation he can do to relieve his discomfdftr. 1121.) “[H]e is frequetly quite restless in
his sleep and [it] is markedly disturbed,” éxplained. (Tr. 1121.) A ktory of depression was
discussed but it was found to ‘tveell-controlled.” (Tr. 1122.)

“He is unemployed because of pain,” Dr.d8h reported. (Tr. 122.) “He would return to
work if he had no pain problem, but he feels ti@aw he is having memory problems and this is
causing him substantial difficulty.” (Tr. 1123.) Ttapic of Social Security benefits even came
up during the evaluation: Dr. Busch wrote that @kt had “not tried to return to work” and
that he “has not been awarded [disabilitymants] and has asked [Dr. Busch] on several

occasions during our history today if [he] could assist him in this.” (Tr. 1123.)



When questioned about his alcohol conptiam, Claimant stated that he drank
approximately five times every day to self-medécd@r. 1123.) “I cannot help but think that the
alcohol is further causing him menyadisturbance. It may also lwentributing to his dizziness,”
Dr. Busch wrote. (Tr. 1123.) “It is common fomniiko go out and socialize . . . and have a few
beers and come home and drink martinis untishesther pain[-]free oasleep.” (Tr. 1122.)
Nonetheless, Dr. Busch referred Claimamearologist Dr. Marsha Horwitz, M.D. for a
cognitive evaluation. (Tr. 1125.)

Claimant saw Dr. Horwitz on February 2809. (Tr. 1109.) Claimant felt that physical
therapy was exacerbating his pain, he did nbéwe that his medications were providing any
relief, and that he suffered from fatigue. (Tr. 132He also reported “sstantial difficulty” with
his memory; he had trouble remembering namelsveould often walk into a room and forget
why. (Tr. 1123.) Additionally, Claimant also cofamed of dizziness, particularly when he
would lower his head; the feelingas so extreme that he wouldesf feel as though he may lose
consciousness at times. (Tr. 1123.) Notably, rG4ait admitted to Dr. Horwitz that his daily
alcohol consumption had ireaised recently. (Tr. 1109.)

After Claimant’s evaluation, Dr. Horwitz conded that he “definitely ha[d] a vestibular
concussion with positional vegty” specifically accounting for hidizziness. (Tr. 1112.) As to
his memory problems, they were titifactorial, in partrelated to his head injury.” (Tr. 1112.) “I
am definitely concerned about the role ofoalol,” she added. (Tr. 11125he advised Claimant
to discontinue all alcoh@onsumption “since it is toxic tiis system [andinaybe contributing
to his memory difficulties[.]” (Tr. 1112.) She continued, “He needs to actively participate in his
physical therapy, continue his number puzzlesn order to improvel.] | did not bring up the

issue of alcohol counseling,” she wrote. “Thaty in fact be what he needs.” (Tr. 1112.)
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Claimant returned to Dr. Busch the follmg day and he was again warned “that he
needs to stop medicating andngsalcohol as an analgesic.” (1r120.) Claimant was prescribed
Percocet, but was instructed to take the pills Sewere pain only;” otherge, Dr. Bush directed
Claimant to rely on Tylenol and Advil to addsgsain symptoms. (Tr. 1120.) It was explicitly
stressed that Claimant not ingest alcohol wtaleng medication. (Tr1120.) Furthermore, Dr.
Bush was alarmed that Claimant may have leedribiting early signs of Wernicke’s syndrome.
“[H]opefully we can avert any permanent dayed he wrote. (Tr. 1120.) Aside from the
warnings, Claimant reported tHas physical therapy was beneficald that the “tingling” pain
symptoms were resolvingn their own. (Tr. 1120.)

On April 22, 2009, psychologist Dr. Julian BuiM.D., met and evaluated Claimant at
the London Psychiatric Clinic in Clinton, low@:r. 1153.) Dr. Burn first spoke to Claimant
about his personal background and medical histocluding his backnjury and alcohol
consumption. (Tr. 1153-1155.) Claimant complainedtobnic pain, but Dr. Burn wrote that he
“seems to be somewhat somatic in his compdaabout his generabndition.” (Tr. 1154.)

Claimant’s memory and concentration were then tested using the Wechsler Memory
Scale. His raw scores were rejgal as “information 5, orientian 5, mental control 4, memory
passages 2, digits total 9, [v]isual reprdilut 8, associate leamy 8, mental quotient 81.
Classification: Low-Average.” (Tr1155.) “[H]e did fairly well inthe memory exam and | do not

really see obvious evidence afganic memory loss. It appsao be more a factor of

! Wernicke-Korsakoff syndrome is a brain disorder due to thiamine (vitamin B1) deficiency. Wernicke
encephalopathy and Korsakoff syndrome are different conditions. Both are due to brain damage causkaby a la
vitamin B, common in people with alcoholism. Korsakoff syndrome, or Korsakoff psychosis,ttedevelop as
Wernicke symptoms go away. Wernicke encephalopathy causes brain damage in lower parts ofciiéedrtin
thalamus and hypothalamus. Korsakoff psychosis resultsgfesmanent damage to areas of the brain involved with
memory. National Library of Medicine, A.D.A.M. Medical Encyclopedia.
http://www.ncbi.nIm.nih.gov/pubmedhealttViP0001776 (last visited Oct. 19, 2013.)
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concentration than it does diset memory functions,” Dr. Bao wrote. “[T]here was some
evidence of concentration skillspegially on digits backards[;] he was able to do [four] digits
backwards. The overall impression is thereaserious memory function deficit.” (Tr. 1155.)
Markedly, Dr. Burn further opined that Claim&seems to indicate that he is adopting a sick
role, maybe using these complaifds secondary gain.” (Tr. 1155.)

On May 19, 2009, DDS physician Dr. Jerroldteh, Ph. D, completed a Psychiatric
Review Technique evaluation form after review/iClaimant’s medical ktory. (Tr. 1159.) Dr.
Heinrich found that Claimant had a medicalterminable impairment of a pain disorder
associated with both “psychological factorglageneral medical cortain” and noted “heavy
alcohol use.” (Tr. 1165, 1171.) In rating @tant’s functional limitations, he found:

e mild restriction of activities of dailliving and maintain social functioning;
e moderate difficulties in maintainingpncentration, persistee, or pace; and
e no episodes of decompensation wattended duration. (Tr. 1169.)

Next, Dr. Heinrich completed a Mental #&ual Functional Capacity assessment form.
(Tr. 1173.) He check-marked moderate limitation€laimant’s ability to do the following
activities:

e understand and remember verpiland simple instructions;
e carry out detailed instructions;
e maintain attention and condeattion for extended periods;

e perform activities witin a schedule, maintain regukatendance, and be punctual
within customary tolerances; and

e respond appropriately to changeghe work setting. (Tr. 1173-1174.)
No other limitations were marked in the remiag categories. (Tr1173-74.) Dr. Heinrich

concluded that Claimant “can adjust to routinargies in his environment as long as they are not
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too frequent,” he “needs a low[-lets job where speed . . . is not essential,” and he “retains the
mental and behavioral capacity to do sintpkeks within the limitatns noted.” (Tr. 1175.)

On August 18, 2009, Claimant underwenuarelated colonoscopy with Dr. Matthew
Gullone, M.D.. (Tr. 1195.) Remarkably, during higial consultation, Claimant stated that he
sometimes took Oxycontin “every week when he gets sa®faly before golf’ and drank a
case of beer every week. (Tr. 1195.) (emphatied). Three days later, on the date of his
colonoscopy procedure, Claimaeported that he actually drankrasich as two cases of beer
every week. (Tr. 1197.)

Notwithstanding, Claimant continued physit@rapy throughodate 2009 and early
2010. (Tr. 1208.) He visited a chiropractor & ftémes in January 2010, where he reported that
his condition was consistently éber” than it was fgorted in his prior gpointments. (Tr. 1191-
1192.) Claimant’s record of similarly conservatireatment extends to the date of his ALJ

hearing. (Tr. 1210-1214.)

VI. Framework of Decision

“Disabled” is defined as the inability “eengage in any subst#al gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or which has lasted or camtpeeted to last for a continuous period of not less
than twelve months.” 42 U.S.C. 8§ 423(d)(1)(A)physical or mental impairment is one that
“results from anatomical, physiological, or psychological abnormalities which are demonstrable

by medically acceptable clinicahd laboratory diagnostic techniques.” 42 U.S.C § 423(d)(3).
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The ALJ proceeds through as many as fiepsin determining whether a claimant is
disabled See 20 C.F.R. § 404.1520. The ALJ sequentially determines the following: (1) whether
the claimant is currently engaged in substagiahful activity, (2) whether the claimant suffers
from a severe impairment, (3) whether the impairment, if it exists, meets or is medically
equivalent to an impairment in the Commassar’s Listing of Impairments, (4) whether the
claimant is capable of performing work whittte claimant performed in the past, and (5)
whether any other work exists in signdnt numbers in the national economy which
accommodates the claimant’s residual functi@aglacity (“RFC”) and other vocational factors.

See 20 C.F.R. § 404.1520.

VIl.  Analysis

A. Step One: Is the Claimant Currerily Engaged in Substantive Gainful
Activity?

At Step One, the ALJ determines whetherdlagmant is currently engaged in substantial
gainful activity.See 20 C.F.R. § 404.1520(b). Substantial gdimittivity is defined as work that
involves doing significant and prociive physical or mental dutiesd is done, or intended to be
done, for pay or profitSee 20 C.F.R. § 404.1510. If the claimastengaged in substantial
gainful activity, he or she is found “not didad” regardless ahedical condition, age,
education, or work experience, and the inquirgsertf the ALJ finds tht a claimant is not

engaged in substantial gainful actyithe inquiry proceeds to Step Two.

Here, the ALJ found that Claimant was not currently engaged in substantive gainful
activity since September 27, 2008, the date of Claimaccident. (Tr. 17.) The court affirms
the ALJ’s finding at Step One as it is based on tsuibigl evidence in the medical record and the

hearing testimony.
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B. Step Two: Does the Claimant Suffer From a Severe Impairment?

Step Two requires a determination of whetle claimant is suffering from a severe
impairment. A severe impairment is an impaintehich significantly limits the claimant’s
physical or mental ability to do basic work activiti&se 20 C.F.R. § 404.1520(c). The
claimant’s age, education, and work expereeare not considered in making a Step-Two
severity determinatiorSee 20 C.F.R. 8§ 404.1520(c). If the claintssuffers a severe impairment,
then the inquiry moves on to Step Three. & @laimant does not suffer a severe impairment,
then the claimant is found “ndtsabled,” and the inquiry ends.

In the present case, the ALJ found tG@&imant suffered the following severe
impairments: “[C-6] fracture; [T-5], [T-8] burd$tactures; [T-7], [T-9] vertebral body fractures;
and alcohol abuse.” (Tr. 17Substantial evidence suppottie ALJ’s finding. Neither party
takes issue with the ALJ’'s Step-Two determimat Therefore, this Court affirms this finding

and the analysis moves to Step Three.

C. Step Three: Does Claimant’s Impaiment Meet or Medically Equal an
Impairment in the Commissioner’s Listing of Impairments?

At Step Three, the claimant’s impairment@anpared to those listed in 20 C.F.R. pt. 404,
subpt. P, app. 1 (the “Listings”). The Listingsdabe, for each of thbody’s major systems,
impairments which are considered severe en@eaghbe to prevent a person from adequately
performing any significant gainful activitfgee 20 C.F.R. 88 404.1525(a); 416.925(a). The
Listings streamline the decisionqaess by identifying ctin disabled claimants without need to
continue the inquirySee Bowen v. New York, 476 U.S. 467 (1986). Accordingly, if the
claimant’s impairment meets or is medically eqlewato a listed impairment, then the claimant

is found to be disabled and the inquiry enélsot, the inquiry moves on to Step Four.
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Here, the ALJ ruled that Claimant does have an impairment, or a combination of
impairments, that meet or medically equal ohéhe listed impairments in 20 C.F.R. 404. (Tr.

19.) This finding is not contentious and theut affirms the ALJ’s Step-Three determination.

D. Step Four: Is the Claimant Capable of Performing Work Which the
Claimant Performed in the Past?

At Step Four, the ALJ determines whether dhaimant’s residual functional capacity
(“RFC”) allows the claimant to return to pasknant work. RFC is a measure of the abilities
which the claimant retains despite his or ingpairment. 20 C.F.R§8 404.1545(a). The RFC
assessment is based upon all of the relesxadence, including objective medical evidence,
treatment, physicians’ opinions and observationd,the claimant’'s own statements about his or
her limitations.ld. Although medical opinions bear@tgly upon the determination of RFC,
they are not conclusive; the determination istietihe ALJ who must resolve any discrepancies
in the evidence and base a decision upon ttwdeas a whole. 20 C.F.R. § 404.1527(e¥&);
Diazv. Chater, 55 F.3d 300, 306 n.2 (7th Cir. 1995).

Past relevant work is work previously performed by the claimant that constituted
substantial gainful activity and satisfied certdurational and recency requirements. 20 C.F.R.
8 404.1565(a); S.S.R. 82-62. If the claimant’s RE@As him to return to past relevant work,
the claimant will not be found disabled; if the claimenot able to return to past relevant work,

the inquiry proceeds to Step Five.

1. The ALJ's RFC Determination
That ALJ’'s RFC finding, in itentirety, states that “Claamt has the [RFC] to perform
the full range of sedentary work as define@0 CFR 404.1567(a).” (Td9.) The regulations

define sedentary work as
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work [that] involves lifting namore than 10 pounds at a time and
occasionally lifting or carrying adies like docket files, ledgers,
and small tools. Although a sedant job is defined as one which
involves sitting, a certain amountwalking and standing is often
necessary in carrying out job dutidsbs are sedentary if walking
and standing are required occasibynand other sedentary criteria
are met.

20CFR404.1567(a).

“Occasionally” means occurring frowery little up to one-third of
the time. Since being on one's fexetequired "occasionally" at the
sedentary level of exertion, periodfstanding or walking should
generally total no more than about 2 hours of an 8-hour workday,
and sitting shouldenerally total approximately 6 hours of an 8-
hour workday. Work processesspecific jobs will dictate how
often and how long a person will need to be on his or her feet to
obtain or return small articles.

SSR 83-10 (emphasis added).

Upon consideration of the record evidence tstimonies of the VE and Claimant, the ALJ

determined that Claimant’s prior work asales manager was “a skilled job of sedentary

exertion as it was actually performed” and fourattdespite Claimant’s limitations, he retained

the ability to perform his past relevant wo(Tr. 23.) ThereforeClaimant was found not

disabled. (Tr.

23))

Claimant argues that thisafling is erroneous as he bekswvthat his management job

should have properly been categedzs “light work” rather thatsedentary work.” Light work

is defined as

work [that] involves lifting no more than 20 pounds at a time with
frequent lifting or carrying obbjects weighing up to 10 pounds.
Even though the weight lifted may kery little, a job is in this
category when it requires a good defvalking or standing, or
when it involves sitting most dhe time with some pushing and
pulling of arm or leg controld o be considered capable of
performing a full or wide range difht work, you must have the
ability to do substantially all of #se activities. Isomeone can do
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light work, we determine that hee she can also do sedentary
work, unless there are additional limiting factors such as loss of
fine dexterity or inability tcsit for long periods of time.

20 CFR 404.1567(D).

Indeed, even the VE initially expressamhfusion concerning the categorization of
Claimant’s past sales management posi{ion.63-64.) However, following Claimant’'s
explanation of his duties and activities while wiarkas a sales manager, the VE clearly stated
that the position would accuratdbg classified as “sedenyaskilled” as it was actually
performed. (Tr. 66.) This finding wamt challenged at the hearing.

Claimant now offers an argument ahtaw the record evidence supports a different
finding than the ALJ's determination: he poitdshe Claimant’s testimony describing his
management job, where he stated that he waead mo drive to three lo¢r plants once a week.
(Tr. 64-66.)

Specifically, Claimant argues that on dayet the was required to drive “he would be
sitting less than six hours and walking or stagdnore than two hours” for that one day.
However, there is no explanation provided abdw, exactly, the act of driving would require
Claimant to walk or stand for more tharotivours. There was no evidence presented showing
that Claimant was required to excessively stand or walk while on these one-day trips for more
than one-third of the day. The testimony wasg/ahhat Claimant was required to drive once a
week. (Tr. 63-64.) There is no evidence to suppdinding that the work, as Claimant himself
described it, should be claisd as anything more thagdentary, and again, the VE’s
classification was not challengatithe hearing. For these reas, the Court affirms the ALJ’s
categorization of Claimant'sales management positionskdled and sedentary work.

Second, Claimant attacks the ALJ’s decisasgerting that Claimant was not able to

drive on a regular basis due to the effectsisthydrocodone medication. This would prevent
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Claimant from performing his past work. Hoveg, the Court is not persuaded. Hydrocodone
use, in and of itself, does ntquire one to forego drivifgAlthough Claimant testified that he
drives around twenty-five miles “almost evelgy unless [he is] takg the hydrocodone,” his
testimony is inconsistent as hkso later testified that hesually took hydrocodone once a day.
(Tr. 47, 56.)

No objective medical source opined that @lant was unable to ige and it appears as
though Claimant was able to tsport himself to and from appointments and leisure activities
without difficulty — even to go play golf. (TL195.) As far as his job requirement is concerned,
Claimant testified that he was gmiequired to drive to these other plants on one day out of the
week; surely, Claimant’s testony and activity shows that he svaonsistently able to drive
“almost every day.” (Tr. 1195.) Despite Claimaralgegations of his limiteability to drive, the
ALJ considered Claimant’s long list of routines and ato¢is and found that he was able to drive
regularly. (Tr. 22-23.) The ALJ drew special attentto the fact that Claimant was recently able
to drive for many hours to Alabama and Florida e endured a five-hotlight to Mexico on
his own without significant complicationTr. 22-23, 49, 197-208.) Substantial evidence
supports the ALJ’s finding that &imant was able to drive on a regular basis and the ALJ built a
logical bridge from the aglence and his conclusion.

Next, Claimant alleges that the ALJa@reously rejected the findings of the SSA
evaluating consultant, Dr. Heioh, who found moderate mental Itations during his review of
Claimant’s medical history. (Tr. 23, 1175.) Spaemfly, Dr. Heinrich found moderate limitations
in Claimant’s ability to maintain concentrati, persistence, or paddr. 1169.) In his opinion,
the ALJ gave Dr. Heinrich’s findgs little weight, reasoning thatwas inconsistent with the

opinions of Dr. Burn, who, unlike Dr. Heinrich,genally met with and evaluated the Claimant:

2 See hitp: //www.drugs.comvhydrocodone.html (last visited Sep. 27, 2013.)
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“the actual report of [Dr. Burn’s] conkative examination upon which [Dr. Heinrich’s
evaluation] is based denoted merely mild mergsifriction[.]” (Tr. 23.)The ALJ pointed to the
following evidence found eber in his opinion:

. Dr. Burn reported that Claimantittfairly well” on objective memory
testing and had “no serious memdunction deficit.” (Tr. 17, 1155)

. After Dr. Burn’s evaluation, Claimamtas diagnosed with pain disorder,
but not a memory or cognitive disorder. (Tr. 17-18, 1155.)

. Dr. Burn assigned Claimant a GAF of 65, indicative of not more than
“mild” limitations. (Tr. 18, 1155.)

Further, Dr. Horwitz reported Plaintiff’'dtention span and concentration were normal,
his cognitive function, recent and remote meynand his fund of knowledge were all within
normal ranges. (Tr. 1110, 1130.) The Court findd the ALJ’s determination is supported by

substantial evidence and declines to remand on this issue.

Finally, Claimant contends that the AERFC ignores the requirements of SSR 96-8p:
“[tihe RFC assessment must include a discussiamhy [Claimant’s] reported symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with the
medical and other evidence.” SSR 96-8p. Clainaagties that “The ALJ’s decision is devoid of
this requisite discussion” as Qfaant needed to change positiafi®n, could not sit or stand for
extended periods, needed to tadst or stretching breaks, and Bievere pain required him to
lay down or elevate higgs in a recliner.

On the contrary, the ALJ found the following:

o “[Dlespite dizziness, [Claimant] contiies to drive, including an extended
drive to Mobile, Alabama [and FoWalton, Florida].” (Tr. 22.)

e “[C]laimant testified that he drov® Mobile, Alabama and Fort Walton,
Florida in February 2010. Therefothe extended sitting required for a
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sedentary position reasormalppears possible. The month before this trip,
January 2010, [Claimant] in a like vein, flew to Ixtapa, Mexico. The
foregoing suggests that pain is notdssruptive as to make [Claimant]
immobile.” (Tr. 22.)

e “[T]he record denotes several longpt that necessarily require greater
stationary postures and mobilityattn [Claimant] willingly acknowledged.”
(Tr. 22))

e “Though he alleges that he must reeliior periods after performing tasks,
he acknowledges that me makes kfast for himself, cleans up, does
laundry, dishes, light vacuuming, runsaads . . . and grocery shops twice
a week[.] He acknowledges that camyibags of groceries, a basket of
laundry or taking out thedsh is not a problem fthe items are] not
heavy[.] . . . He testified that ltives locally on a daily basis, about
[twenty to twenty-five] miles.” (Tr. 22.)

e “[C]laimant has elsewhere assertedstthis functional limitations consist
of difficulty with the following: yad work, bending, dizness, standing in
one place for prolonged periods, overhétiihg, lifting from the floor,
carrying objects in front, and trying bnd his head beloheart levell.]
Yet, even crediting these assertiduldy, the foregoing is notably not
inconsistent with sedeaaty work.” (Tr. 22-23.)

With the analysis, the ALJ adequately added Claimant’s ability to concentrate, sit,
stand, drive, bend, lift, and his alleged need to rest ahdee(Tr. 17-18, 22-23.) More
importantly, the ALJ specifically explained wheg believed Claimant’s allegations of limiting
conditions were not entirely cridade. (Tr. 22-23.) In considerian of the above, the Court finds
that the ALJ’'s RFC determination is supportedshbipstantial record evéthce and that the ALJ
built a logical bridge from his finding to thavidence. As a whole, the ALJ's RFC and Step

Four determination that Claimant is capabl@@fforming past relevant work as a sales manager

is affirmed.
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Despite this Step-Four determination, the Abhdde an alternative finding at Step Five
that Claimant is capable of performing otherwgzations that exist in significant numbers in the
national economySee 20 CFR 404.1569 and 20 CFR 404.1553(Tr. 23-24.) Although the
Court has affirmed the ALJ's Step-Founding, the Court reviews the ALJ's Step-Five
determination for the sake of completeness.

E. Step Five: Is Claimant is capablef performing work existing in

substantial numbers in the national economy?

At Step Five, the ALJ must establish thadi@lant’'s RFC allows Claimant to engage in
work found in significant numbers ingmational economy. 20 C.F.R. 88 404.1520(f), 404.1566.
The ALJ may carry this burden by relying upbe VE's testimony, or by showing that
Claimant’s RFC, age, education, and work egmee coincide exactly with a rule in the
Medical-Vocational Guidelines (the “Grids’$ee 20 C.F.R. Ch. lll, Part 404 Subpart P,
Appendix 2;Walker v. Bowen, 834 F.2d 635, 640 (7th Cir. 198 Bocial Security Law and
Practice, Volume 3, 8 43:1. Where, as here, Clainsaoit advanced age, the ALJ must also find
that Claimant has transferable skillathequire little voational adjustmentee 20 CFR
404.1568(d)(4). Generally, if the AlLestablishes that sufficient work exists in the national
economy that Claimant is quaéfi and able to perform, th€iaimant will be found “not
disabled.” If no such work exists, Claimant will fmind to be disabled and the analysis is over.

Here, the VE testified that Claimant’s $&jl“sales and management of people,” were
transferable to 50,000 other skiland semi-skilled positions the Chicago metropolitan area
alone. (Tr. 67.) The ALJ relied on the VRiadisputed testimony and therefore found that

Claimant has not been under a disability andetioee was not entitled to benefits. (Tr. 24.)
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Claimant argues that the ALJ failed to adequately and explicitly explain why Claimant
would need to make “very little, if any, vocatidrajustment to a different job” as required by
the Regulations for claimants of advanced &e20 CFR 404.1568(d)(4Abbot v. Astrue, 391
Fed.Appx. 554, 558 (internal citations omitted).

The Court agrees that the ALJ’s analysitha stage is meager and vague. The ALJ only
wrote that Claimant “has also acquired work sKitsn past relevant work that are transferrable
to other occupations with jobs existing in sfgrant numbers” and briefly reviewed the VE's
hearing testimony. (Tr. 24.) Evidence of specifitls or semi-skilled jobs that exist must be
included in the ALJ’s findings and this ewiace is noticeably absent from the ALJ’s
determinationSee SSR 82-41. Despite this error, becaube Court has already affirmed the

ALJ’s Step-Four finding above, the Court declib@semand on this issue in Step Five.

VIIl. Conclusion

In light of the foregoing reasons, Clainta motion for summary judgment is denied

and Commissioner’s motion forsumary judgment is granted.

ENTER:
( N g
Q | i
P. Michael Mahoney, Magistrate Judge
Dated: Oct 23, 2013 United States District Court
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