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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROCHELLE IBARROLA, on behalf of )
herself and all others similarly situated, )
)
Plaintiff, )
) No. 13 C 50377
V. )
) Judge Sara L. Ellis
KIND, LLC, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Rochelle Ibarroldrings this putative class amti against Kind, LLC, a maker of
food products. Ibarrola purchased one of Kimg@ducts—\Vanilla Blueberry Clusters with Flax
Seeds (“Vanilla Blueberry Clusters”)—on at letwsb occasions in 2013. Ibarrola brings this
suit pursuant to the lllinois Consumer Frautl Deceptive Business Practices Act, 815 IlI.
Comp. Stat. 505/t seq(“ICFA”), and lllinois common law, alleging tha€ind misrepresented
the ingredients in Vanilla BluebgrClusters and five other productibarrola seeks to represent
anyone who purchased any of Kind’s six ideatlfproducts in lllinas and around the United
States.

Ibarrola alleges that the label on the Varlaeberry Clusters deceived her and others
primarily because it lists “evaporated cane juiae’an ingredient. Evaporated cane juice is
another name for sugar cane syrup. Kind moveksmiss the Complaint on three grounds: that
Ibarrola has not properly alleged an injury, a rexraent to demonstrate standing; that Ibarrola
fails to state a claim, as she does not plausilddge that she was deceived; and that the Food

and Drug Administration (“FDA”) has primary jsdiction over Ibarrola’s claims. Because
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Ibarrola does not adequately allege thatwsas injured or deceivethe Court grants Kind’s
motion to dismiss [39].
BACKGROUND"

Kind produces at least sixquucts under the label “Kindealthy Grains,” including
Vanilla Blueberry Clusters. The packaging of each item includes federally mandated nutrition
and ingredient information. Kind lists evaporatadhe juice as an ingrediein each of the six
Healthy Grains products. Evaporated cane jis@sweetener derived from sugar cane syrup.
The products’ packages represtrat the products contain “nofieed sugars” and “ingredients
you can see and pronounce.” On Kind’s websitgtaites that its prodwgtontain “no secret
ingredients.” In addition to evaporated cane juice, the packaging of Vanilla Blueberry Clusters
lists molasses as an ingredient. Molassesweetener derived from sugar cane. The nutrition
label on Vanilla Blueberry Clusters also makesaclthat the product contain 5 grams of sugars
per 29 gram serving.

On two occasions in 2013, Ibarrola, a health conscious consumer, purchased Vanilla
Blueberry Clusters from a store after reading tht@eproduct label. At the time of purchase,
Ibarrola did not realize that agorated cane juice was syrup ded from sugar cane. Ibarrola
states that but for the misleading statementthe product’s packaging, she would not have
purchased the Vanilla Blueberry Clusters.

In support of her claim that Kind falselypresents that its products do not contain any

refined sugars, Ibarrola quotesanicle from the Livestrong vissite, which states: “Evaporated

Unless otherwise noted, the facts in the bamkgd section are taken from Ibarrola’s Complaint and
are presumed true for the purpose of resolving Kind’s motion to dis@essVirnich v. Vorwaldb64
F.3d 206, 212 (7th Cir. 2011)pcal 15, Int'l Bhd. of Elec. Workers, AFL-CIO v. Exelon Cp485
F.3d 779, 782 (7th Cir. 2007). On a motion tengiss for failure to state a claim, a court normally
cannot consider extrinsic evidence without cotimgrthe motion to dismiss into one for summary
judgment. Hecker v. Deere & Cp556 F.3d 575, 582—-83 (7th Cir. 2009).
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cane juice is harvested from sugar cane also.ldsssrefined, so it remains a light tan color and
retains some of the nutrients found in sugar cane juice.” Doc. 1 1 38. From this, Ibarrola alleges
that evaporated cane juice is, in fact, a refisegar and that therefore Kind deceives customers
when it advertises that itsqufucts contain no refined sugars.

In October of 2009, the FDA issued “DRAuidance for Industry” related to the
identification of evaporated cane juice as anadgnt on food labels. The FDA stated that its
“current policy is that sweeteners derivednfrsugar cane syrup should not be declared
‘evaporated cane juice’ because that term falsegjgests that sweeteners are juice.” Doc. 1
1 27. The FDA went on to stéteat “[ijngredients required tbe declared on the label or
labeling of a food . . . shall be listed by common or usual nahde.*Sugar cane products with
common or usual names defined by regulasimmsugar and cane sirup [or syrupd (citation
omitted). The FDA also made clear titat2009 draft guidance “Contains Nonbinding
Recommendations.” Draft Guidance for Industry: Ingriehts Declared as Evaporated Cane
Juice, 2009 WL 3288507, at *1 (F.D.A. Oct. 1, 2009).

On March 5, 2014, the FDA submitted a notice requesting additional comments regarding
evaporated cane juice. The notice stated:

We have not reached a final decis@mnthe common or usual name for this

ingredient and are reopening the comnpartod to request further comments,

data, and information about the basic natand characteriag properties of the

ingredient sometimes declared as “evaptaiane juice,” how this ingredient is
produced, and how it comparne#th other sweeteners.

2 In ruling on Kind’s motion to dismiss, the Courty consider the full text of the FDA’s 2009 Draft

Guidance because it is incorporatedréference into the ComplainBrownmark Films, LLC v.

Comedy Partner682 F.3d 687, 690 (7th Cir. 2012). The Court may also take judicial notice of both
the 2009 draft guidance and the 2014 notieealise they are matters of public rec@dn. Elec.

Capital Corp. v. Lease Resolution Cqrp28 F.3d 1074,d80-81 (7th Cir. 1997), and because the
documents are relevant to Kind’s motion to dismiss for lack of subject matter jurisdigiiex,

Digital, Inc. v. Sears, Roebuck & C&72 F.3d 440, 443-44 (7th Cir. 2009).
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After reviewing the comments received, we intend to revise the draft guidance, if
appropriate, and issue it in final forin accordance with FDA'’s good guidance
practice regulations in 21 CFR 10.115.

79 Fed. Reg. 12507-08, Notice Reopening Comment Period.

To date, the FDA has not issued any furtip@gdance with regard to evaporated cane
juice.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)allenges the Cots subject matter
jurisdiction. Fed. R. Civ. P. 12(d). The party asstng jurisdiction hashe burden of proof.
United Phosphorus, Ltd. v. Angus Chem.,G82 F.3d 942, 946 (7th Cir. 2008)erruled on
other grounds blinn-Chem, Inc. v. Agrium, Inc683 F.3d 845 (7th Cir. 2012). The standard
of review for a Rule 12(b)(1) motion tosmniss depends on the purpose of the motipex
Digital, Inc., 572 F.3d at 443—-44. If a defendant chaleentihe sufficiency of the allegations
regarding subject matter jurisdioti (a facial challenge), theoGrt must accept all well-pleaded
factual allegations as truaecdraw all reasonable inferendaghe plaintiff's favor. Seed.;
United Phosphorys322 F.3d at 946. If, however, the defemddenies or conbverts the truth
of the jurisdictional allegations (a factual challenge), the Court may look beyond the pleadings
and view any competent proof submitted by the parties to determine if the plaintiff has
established jurisdiction by agwonderance of the evidencgeeApex Digital 572 F.3d at 443—
44; Meridian Sec. Ins. Co. v. Sadowskd#1 F.3d 536, 543 (7th Cir. 2006).

A motion to dismiss under Rule 12(b)(6) chafies the sufficiency of the complaint, not
its merits. Fed. R. Civ. P. 12(b)(&jbson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motion to dismiss, the Court accepts as true all well-
pleaded facts in the plaintiff’'s complaint and dsaall reasonable inferences from those facts in

the plaintiff's favor. AnchorBank, FSB v. Hofe649 F.3d 610, 614 (7th Cir. 2011). To survive
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a Rule 12(b)(6) motion, the complaint must notygeovide the defendant with fair notice of a
claim’s basis but must also be facially plausib¥shcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct.
1937, 173 L. Ed. 2d 868 (200%ee also Bell Atl. Corp. v. Twomp850 U.S. 544, 555, 127 S.
Ct. 1955, 167 L. Ed. 2d 929 (2007). “A claim hasdapiausibility when the plaintiff pleads
factual content that allows the court to dra@ thasonable inference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678.

Rule 9(b) requires a party alleging frauddtate with particularity the circumstances
constituting fraud.” Fed. R. Civ. P. 9(b). Thadinarily requiredescribing the ‘who, what,
when, where, and how’ of the fraud, although the ebeal of particularitythat is required will
necessarily differ based ¢ime facts of the case AnchorBank649 F.3d at 615 (citation
omitted). Rule 9(b) applies to “all aveents of fraud, not claims of fraudBorsellino v.
Goldman Sachs Grp., Inet77 F.3d 502, 507 (7th Cir. 2007). thaim that ‘sounds in fraud'—
in other words, one that is premised upon a course of fraudulent conduct—can implicate Rule
9(b)’s heightened pleading requirementkd’

ANALYSIS

Sufficiency of the Complaint

The Complaint brings three countsnumon law fraud, unjust enrichment, and a
violation of the ICFA. Eacbf these counts is premised the same allegations: that Kind
improperly listed “evaporated cane juice” as agredient and falsely claimed that its products
do not contain any refined sugarssecret ingredients. Ibarrotantends that she “was unaware
that Evaporated Cane Juice was actually jsstgar or syrup,” Doc. 1 1 5, and that she would

not have purchased the Vanilla Blueberry Clusters but for Kind’s deceptive statements.



Kind contends that Ibarrola fails to propeallege that she was injured or deceived, or
that she relied on the deceptidn.response, Ibarrola contends that “Defendant mislabeled
[evaporated cane juice] in ordertarget health-coegus consumers and lead them to believe
that its products are in fact, lower in sugabc. 47 p. 9. But the sugar content of Vanilla
Blueberry Clusters—5 grams per 29 gram segwis indicated on the packaging and displayed
more prominently than its ingredients. Ibarrdtzes not contend thtte sugar content listed on
the label is inaccurate. Moreover, as Ibarmbkes clear in her response to the motion to
dismiss, she does not allege that she thoughiild@lueberry Clustersontained no sugar.
Ibarrola also does not state what she unders®aporated cane juice” to mean when she read
it on the Vanilla Blueberry Clusters’ packaging. Nevertheless, Ibalieiges that she was
deceived by the product’s packaging and stidtaisshe would not have purchased Vanilla
Blueberry Clusters had she known the truth—thapereted cane juice estype of cane syrup
that is at least partially refined.

Like any plaintiff, Ibarrola must establistanding to sue. Stding is a jurisdictional
requirement that a platiff must demonstrati order for the Court to hear the caseljan v.
Defenders of Wildlife504 U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). To
establish standing, Ibarrola madiege an injury in factBohn v. Boiron, In¢.No. 11 C 08704,
2013 WL 3975126, at *3 (N.D. lll. Aug. 1, 2013) (“theFA allows for injuntive relief ‘where
appropriate,” however, this does radeviate her burden of alleginan injury in fact’ necessary
to establish Article Il standing.” (citingujan, 504 U.S. at 560)).

The decision irfFrye v. L’Oreal USA, In¢.583 F. Supp. 2d 954 (N.D. Ill. 2008) is helpful
in determining whether Ibarrola has sufficienteged an injury. Thereahe plaintiff brought a

claim under the ICFA, alleging that lipstick maaciured by the defendacdntained dangerous



levels of lead. Id. at 956. Like Ibarrola, the plaintiff idrye claimed that she would not have
purchased the defendant’s lipsticldrehe known its actual contentsl. at 957. The district
court dismissed the complaint, finding that theiptiff did not allege amctual injury stemming
from the misrepresentation because “she doeallagfe that she would not have purchased
lipstick, that she would have purchased cheépstick, or that the lipstick in question had a
diminished value because of the leatt” at 958. Here, Ibarrola doest allege that she would
have purchased a less expensive snack oraukst all had she known that Vanilla Blueberry
Clusters contained cane syrup. Nor does shgeatleat the Vanilla Blueberry Clusters had a
diminished value because theyntained sugar cane syrup.

AlthoughFrye analyzed this questidhrough the lens of a 12(b)(6) motion to dismiss,
rather than a challenge to thaipltiff's standing, the t#gonale is nevertheless persuasive here.
The ruling inFrye corresponds with cases from othermiliss that reach the same result by way
of an inquiry into standingSeeVeal v. Citrus World, IngNo. 2:12-CV-801-IPJ, 2013 WL
120761, at *4 (N.D. Ala. Jan. 8, 2013) (dismissing for lack of standing betthegaaintiff has
failed to state an actual, concrete injury. dtietes he did not knostore bought orange juice
was not fresh squeezed, but nowhere allegesamy from its purchase or consumptionli)ye
Fruit Juice Prods. Mktg& Sales Practices Litig.831 F. Supp. 2d 507, 512 (D. Mass. 2011)
(dismissing for lack of standing, stating: “Because Plaintiffs are unable to shcanytaaitual
harm resulted from consumption of the fruit piigroducts, their allegation of ‘economic’ injury
lacks substance. The fact is that Plaintiffelgar fruit juice, and they received fruit juice,
which they consumed without suffering harm.”).

Rather than relying on these cases, Idamoges the Court to follow the lead®©ficago

Faucet Shoppe, Inc. v. Nestle Waters North AmericalNa.12 C 08119, 2014 WL 541644



(N.D. lll. Feb. 11, 2014). There, the plaintiffeaged that the defendant deceived customers by
implying that Ice Mountain bottled water camerfr a spring, rather than a municipal tdg. at
3. The court found that the pl&iih had sufficiently alleged arconomic injury because it “paid
more than it otherwise would have for the watdd’ That is, the complaint stated a claim that
the defendant misled customers into believing tivay were purchasing spring water rather than
tap water. This makes sense because spritey vgaa more expensive and more valuable
product than tap water. But Mpala has not alleged that VanilBlueberry Clusters would be
more valuable—either to her or to the readdma@onsumer—if the produdid not contain cane
syrup. In light of this distinctiorChicago Faucets not relevant to the Court’'s determination
here. Thus, the Court dismisses Ibarrolaisicmn law fraud and ICFA claims because she has
not adequately alleged that she was harbyeind’s representations and therefore has no
standing.

In addition to establishing standing, Ibarrolast allege the following elements to state a
claim for a violation of the ICFA: (1) a decemiact or practice by Kind2) Kind’s intent that
she rely on the deception, (3) that the deceptamuoin a course of conduct involving trade and
commerce, and (4) that the deception proximately caused her i§oazi Iron & Metal, Inc. v.
U.S. Office Equip., Inc250 F.3d 570, 576 (7th Cir. 2001)nlike a claim for common law
fraud, which Ibarrola also brings, to state a claim under the ICFA Ibarrola need not allege that

she actually relied on Kind’s deceptive statemént. (“[T]he lllinois Supreme Court has

The elements of lllinois common law fraud are: ‘@13tatement by defendant; (2) of a material nature

as opposed to opinion; (3) that was untrue; (4) that was known or believed by the speaker to be untrue
or made in culpable ignorance of its truth or falsity; (5) that was relied on by the plaintiff to his
detriment; (6) made for the purpose of inducing regrand (7) such reliance led to the plaintiff's

injury.” Duran v. Leslie Oldsmobile, INncG94 N.E.2d 1355, 1360, 229 Ill. App. 3d 1032, 171 1l

Dec. 835 (1992).



repeatedly held that, unlike a claim for commaom feaud, reliance is natquired to establish a
consumer fraud claim”).

The Court finds that the Complaint fails tapsibly and adequateatiege that Ibarrola
was deceived by Kind’s represetimas. Ibarrola does not explain how she was deceived, or
what she believed evaporated cane juice to be, if not a form of sugeanény. Chobani, Ing¢.
973 F. Supp. 2d 1120 (N.D. Cal. 2014), the court dismissed the complaint, finding ‘strsent
factual allegation concerning whalaintiffs believed [evaporated aajuice] to be if not a form
of sugar or a juice containing some form of sugdaintiffs’ allegations . . [are] simply not
plausible.” Id. at 1132. Likewise, iPelayo v. Nestle USA, IndNo. CV 13-5213-JFW AJWX,
2013 WL 5764644 (C.D. Cal. Oct. 25, 2013), tloart dismissed the complaint, stating,
“Plaintiff has failed to allege either a plausiblgiective definition of the term *All Natural’ or
her subjective definition of the term ‘All Natdr#hat is shared by threasonable consumer.
Accordingly, Plaintiff has failedo allege how the term ‘All Natal’ could be deceptive to a
consumer acting reasonably under the circumstandesdt *5. Similarly, Ibarrola fails to
allege how the inclusion of evaporated canedun the list of ingredients or the claim that
Vanilla Blueberry Clusters contained no refined sugars affected her decision to purchase the
product. Ibarrola also does r@tplain why the inclusion of nisses in the listf ingredients
did not cause her to forego buying Vanilla Blueb&hysters, but the inclusion of cane syrup
would have. The Complaint reveals that molassetso a sweetener derived from sugar cane.
Ibarrola points out in her response that shendicthink that Vanilla Blueberry Clusters were
sugar free, but she does not make clear whahyithing, she actually thoughith regard to the
sugar content of, or the sweeteners used inild@lueberry Clusters sih that the Court can

infer that she was actually deceived. Because Ibarrola fails to plausibly allege that she was



deceived or that a reasonable person woulddoeived by Kind’s representations, her fraud and
ICFA claims fail to state a cause of action.

The Court also dismisses Ibarrola’s claim for unjust enrichment. Absent deception, the
claim for unjust enrichment must falDshana v. Coca-Cola Co472 F.3d 506, 515 (7th Cir.
2006);Bober v. Glaxo Wellcome PL.246 F.3d 934, 943 (7th Cir. 2001) (“in the absence of any
deception on the part of the defendants, theisggUyelements of unjust enrichment are] not
present”);Ciszewski v. Denny’s CordNo. 09C5355, 2010 WL 1418582, at *4 (N.D. Ill. Apr. 7,
2010). Moreover, a claim for unjust enrichmentroat stand on its own in light of the Court’s
dismissal of her ICFA and common law fraud clairBgeMartis v. Grinnell Mut. Reins. Cp.

905 N.E.2d 920, 928, 388 Ill. App. 3d 1017, 329 Ill. Dec. 82 (2009) (“Unjust enrichment is not a
separate cause of action that, standing aherikjustify an acton for recovery.”);

The Court declines to rule at this stagdlmquestion of whetherdbrola has standing to
sue for misrepresentations on proguthat she never purchased. i/lbarrola alleges only that
she purchased Vanilla Blueberry Clusters, sles $lind for misrepresentations on six of its
products. Kind contends that Ibarrola lacks standing with regard to the five other products and
that Ibarrola cannot se\as a class representative favde who purchased those produ@8se
Conrad v. Nutramax Labs., IndNo. 13 C 3780, 2013 WL 5288152, at *2 (N.D. Ill. Sept. 18,
2013) (“Conrad has not purchased CosaminASUtlansl has incurred no damages as a result of
any representations made about that produ@d&dtilla v. Costco Wholesale CorNo. 11 C
7686, 2012 WL 2397012, at *2—-3 (N.D. lll. June 21, 2012). But because the motion for class
certification has not been briefethe Court refrains from rug on Ibarrola’s typicality or

adequacy of representation asthtage of the proceedings.
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. Primary Jurisdiction
Kind also argues that the doctrine oihpary jurisdiction warrants dismissing the
Complaint. Kind contends #ih because the FDA has jurisdiction over food labels and is
currently determining whether evapted cane juice is an appropriate term to include on a list of
ingredients, the Court should dismiss the Complaiotder to avoid the risk of infringing on the
FDA'’s jurisdiction and reaching a potentially carly conclusion. Several cases support this
argument and dismiss complaints without pregadinder the doctrine of primary jurisdiction.
See, e.gHood v. Wholesoy & Co, Modesto Wholesoy Co.,IN& 12-CV-5550-YGR, 2013
WL 3553979, at *5 (N.D. Cal. July 12, 2013). Colrézame increasinglikely to adopt this
rationale after the FDA requestkdther comment in March of 2014%6ee, e.gAvila v.
Redwood Hill Farm & Creamery, IndNo. 5:13-CV-00335-EJD, 2014 WL 2090045, at *3 (N.D.
Cal. May 19, 2014) (“In the past, this Court, agJomith other courts ithis district, has found
that the primary jurisdiction dodtre did not bar adjudication of B&laims. However, in light
of the FDA’s March 5, 2014 notice in the FeddRagister reopening the comment period for the
draft guidance on the term ECJist&ourt finds it appropriate tapply the doctrine of primary
jurisdiction in this case.”)rigy v. Amy'’s Kitchen, Ing¢--- F.Supp.2d ----, 2014 WL 1379915, at
*3 (N.D. Cal. Apr. 9, 2014) (dismissing withoptejudice on primarjurisdiction grounds,
noting that “deferring to the FDA will allow for uiormity in administration on this issue”).
However, the Supreme Court recertiled this rationale into question ROM
Wonderful LLC v. Coca-Cola C&b73 U.S. ----, 2014 WL 2608859 (June 12, 2014). There, the
plaintiff sued pursuant to the Lanham Actlleging that the label ahe defendant’s juice drink

misled consumers as to the drink’s primary ingredielisat *6. The district court granted

* The Lanham Act is similar to the ICFA in many respe8ise, e.gPesina v. Midway Mfg. Co948 F.

Supp. 40, 43 (N.D. lll. 1996) (“The legal inquirytlee same under the lllinois [Consumer Fraud] and
the Lanham Acts.”).
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partial summary judgment on ground that Bo®d, Drug, and Cosmetic Act precluded the suit
by conferring jurisdiction ovefiood labeling to the FDAId. The Ninth Circuit affirmed, but the
Supreme Court reversed, stating, “food and ey labels regulated by the FDCA are not,
under the terms of either statuté, lonits to Lanham Act claims.”ld. at *8. In light of the
guidance irPOM Wonderfubnd the Court’s dismissal of the Complaint in Section | of this
Opinion, the Court refrains from substantively considering Kind’s argument that the doctrine of
primary jurisdiction warrants dismissal.
CONCLUSION

For the above stated reasons, the motiahsimiss [39] is granted. The Complaint is

dismissed in its entitg without prejudice. Ibarrola Bauntil July 28, 2014 to amend her

Complaint.

Dated: July 14, 2014 8- m

SARAL. ELLIS
United States District Judge
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