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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Anthony C. Lymon, )
)
Plaintiff, )
) CaseNo. 17CV 50093
V. )
) Magistrate Judge Lisa A. Jensen
Dr. Timothy Chamberlain and )
Wexford Health Surces Inc,, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

For the reasons stated below, Plaintiff’'s motions to compel [199] [205] aredyrant
I. Background

Plaintiff Anthony C. Lymonbrings claims under 42 U.S.C.1883 againsDefendants
Wexford Health Sources, Inca medical contractor for the lllinois Department of Corrections
(“IDOC™), andDr. Timothy Chamberliralleging they were deliberately indiffereiot his serious
medical needsvhile he was an inmate at Dixon Correctional Center in 2016 and PCHiftiff
alleges thaDefendantgailed to promptly remove a large growing mass in Plaintiff’'s abdomen for
apprximately one year following its discoverfhe mass was eventually removed and was
determined to be cancerous.

As to Defendant Wexford, Plaintiff alleges that Wexford's policipgcedures, and
practicexausedubstantial delays in hieatmentnamey for offsite treatment and specialty care
and resulted iunconstitutional medical cartn support ofthis claim, Plaintiff obtainegbublic
versionsof the expert reportssued inLippert, et al. v. Ghosh, et al., No. 1:16CV-04603(N.D.
lll.), a classaction lawsuit alleging inadequate healthcare providéD@C inmates.In Lippert,
thecourt appointedwo separate experts to assess the medical care provided to IDOC inmates and
to issue reports with their findings and recommeiaatiThe firstreport was issued in 2014dnd
a follow-up report was issued in 201Both the 2014 and 2018 reports inclddacility-specific
findings relatingto Dixon Correctional Centeandidentified numeroussystemicfailures in the
prison healthcare system, includirigadership issues arglaffing deficiencieghat resulted in
delaysrelating tooffsite services, referrals for specialty caaad followup visits with inmates.
See Dkts. 223-4, 223-5.

On August3l, 2020, Plaintiff served a supplemental set of document requests on
Defendant Wexford. Of relevance here, Request for Production Neqg@ésted
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All Documents underlying thkippert reports (Bates Nos. Lymon 768203),
including but not limited to Documents Defendant and {padies provided to
the authors of the.ippert reports while the reports were being drafted and
Documents referenced in or otherwise relied upon by the authors bipiest
reports in reaching the opinions expressed in the reports.

Plaintiff's Motion, Ex. A, Dkt. 2051. The relevant time period for the request was JanLig2@15
through October 31, 2018.

Similarly, on Septembet, 2020, Plaintiff issued a subpoendtelDOC seekinghe same
documentaunderlying theLippert reports.Plaintiff's Motion, Ex. A, Dkt. 1991. However, he
subpoenato the IDOC had a broaddime period namely from January, 2013 through
DecembeBl, 2018 The subpoena required production of responsive documents by Sepi&mber
2020.

After receving no responseo the subpoena, Plaintiff followed up with the IDOC on
Septembel 6, 2020. On the same day, the ID®takenlyproducedPlaintiff's medical records,
which were not responsive to the subpoekfeer several meet and confdsstween counsédor
the IDOC and Plaintiff's counsethe IDOC ultimately refusedto produce any additional
documentsAccordingly, on September 29, 2020, Plaintiff filed a motion to coragalnstthe
IDOC, seeking compliance with the subpoena pursuant to Federal Rule of Civil Proceddke 45
199.

Following the filing of Plaintiffs motion, counsel for the IDOC informed Plairiff
counseln writing on Septembe80, 2020why it could not comply with the subpoenghe IDOC
argued, in part, that thhequestwasburdensome based on the large volume of documents that the
request included and the fact that the files previously produced to the expent®t maintained
in a central location or stored in a manner that would be easily identifiable. Dkt. 217-3.

On SeptembeB0, 2020, Plaintifalsofiled a motion to compel against Defendant Wexford
for failing to producedocumentsresponsive to Request for Production N6.!2Defendant
Wexford objected to the discoveagvague, overly broad, burdensome, and irrelevant. Plaintiff's
Motion, Ex. C, Dkt. 2015-3. Defendant Wexford also asserted thaippert reports themselves
were inadmissibleThe Court held a hearing on both motions to congpmeDctoberl6, 2020.
Following the hearing, the IDOC, Defendant Wexford, and Plaintiff filed written resptmsies
motions.See Dkts. 217, 219, 220.

Il. Standard of Review

Federal Rule of Civil Procedure 26(b)(1) provides that “[p]arties may obtasowdisy
regarding any nonprivileged matter that is relevant to any party’s claim or defense andgralport
to the needs of the cas®nsidering the importance of the issues at stake in the action, the amount
in controversy, the partieselative access to relevant information, the pdrtiesources, the

! Plaintiff originally moved to compel Defendant Wexford to proddoeuments responsive to Requests
for Production Nos. 25 and 26. Howevdtearfiling the motionthe parties resolved Request for Production
No. 25.
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importance of the discovery in resolving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)[hE $cope of material
obtainable pursuant to a Rule 45 subpoena is as broad as what is otherwisecbandér Rule
26(b)(1)” Inre Kleimar N.V. v. Benxi Iron & Seel America, Ltd., No. 17cv-01287, 2017 U.S.

Dist. LEXIS 124437, at *19 (N.D. Ill. Aug. 7, 2017internal quotation marks and citation
omitted) “A party seeking such discovery should point to something that demonstrates that the
requested documents are both relevant and proportional to the needs of the Eade, 26
dictates.”Allstate Insurance Co. v. Electrolux Home Products, No. 16¢cv-4161 2017 U.S. Dist.
LEXIS 189229, at *10 (N.D. Ill. Nov. 15, 20173ee also Autotech Techs. Ltd. Partnership v.
Automationdirect.com, Inc., 235 F.R.D. 435, 440 (N.D. Ill. 2006) (“The initial inquiry in
enforcement of any discovery request is one of relexdn¢If discovery appears relevant, the
burden is on the party objecting to a discovery request to establish the request is impamper

v. Loyola Univ. Chicago, No. 18 CV 7335, 2020 WL 406771, at *2 (N.D. Ill. Jan. 24, 2020).

I11. Discussion
A.IDOC

The IDOC’s main objection to the subpoena is based on undue bBrddinst, the Court
will addressthe timelinessof the IDOC’s objection to the subpoerfeederal Rule of Civil
Procedure 45(d)(2)(B) provides that a person commanded to produce documeabgatialgut
the objection must b writing andservedon the partyby the time specified for compliance or
within 14 days after the subpoena is serweltichever is earlieHere, the subpoena was served
on Septembet, 2020and compliance was required by September 15,.2028 IDOC did not
respond to the subpoenasarveany objection by September 15, 2020.

It was not until Septemb@&0, 2020 that the IDOGtated its objectiom writing. This late
objectionis in part explained bthe fact that an IDOC employee mistakenly acegfhte subpoena
believng it was a routine request for inmate recor@sunsel fo the IDOC wadirst retainedon
September 28, 202Bleverthelesscounsefor the IDOCwas able to speak with Plaintift®unsel
aboutits objectionsbefore the instant motion was filefihe IDOC’s objections are mofully
briefed andbefore this Court, and Plaintiff has not shown any prejudi¢kel Court were to
considerthe objectionsn deciding this motionSee American Federation of Musicians of the
United Sates & Canada v. Skodam Films, LLC, 313 F.R.D. 39, 44 (N.D. Tex. 2018)Jnusual
circumstances warranting consideration of [untimely] objections [to subpoenatdageg have
included those where counsel for the nonparty and for the subpoenaing party were in contact with
respect to the nonpattycompliance prior to the time the nonparty challenged the subpoena.
(internal quotation marks and citation omitteMoreover, the Court magua sponte quash a
subpoena or issue a protective order for good cause sBesv@anchez Y Martin, SA. de C.V. v.
DosAmigos, Inc., No. 17CV1943 LAB (JMA), 2018 WL 2387580, at *4 (S.D. Cal. May 24, 2018)
(“Even assumingrguendo Defendant’s objections had been waived, because the subpoena seeks
information not relevant to the claims or defenses in this case, the Court wouhststéiquire
compliancewith the subpoeng; Sngletary v. Serling Transp. Co., 289 F.R.D. 237, 241 (E.D.

Va. 2012); Fed. R. €. P. 26(b)(2)(C) (allowing a court to issue a protective order on its own
initiative to limit discovery if it is outside the scope permitted by Réi@¥1)).Accordingly, the
Court will consider the IDOC'’s objections in deciditig instant motion.
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Plaintiff seeks to compethe IDOC's compliance withthe subpoena, arguing that the
documents underlyinthe Lippert reports areboth relevant to Plaintiffsvonell claim against
Defendant Wexfordand proportional to the needs of the ca&€o prove an official policy,
custom, or practice within the meaning Mbnell, [a plaintiffi must show more than the
deficienciesspecificto his own experience[;]” he must shosyStemic and gross deficiencies in
staffing, facilities, equipment, or proceduresidetention center’s medical care systeDahiel
v. Cook Cty., 833 F.3d 728, 7385 (7th Cir. 2016). “District courts addressing discovezlated
disputes in cases involvildonell claims have routinely recognized that such claims often require
a broad and substantial amount of discovery that would not be involved if the plaintiff sued only
the individuals directly involved in the deprivation of his righfswalt v. Marketti, No. 11 C 6142,
2012 WL 6568242, at *3 (N.D. Ill. Dec. 17, 2012).

Plaintiff references specific portion$theLippert reportsto show the documesd pattern
of systemic deficieneisand untimelymedicalcare at Dixon Correctional Centtegedly caused
by Defendant Wexford’s policies and practid@sth the IDOCand Defendant Wexforargue that
Plaintiff has not shown how documeitisfore and afteis treatment in 2016 and 2017 would be
relevant to higlaims. It is true that th014 and 2018 porsand the underlying documents would
both predateand postdat®laintiff's treatment NeverthelesdDefendant Wexford’s policies and
practices shortly beforand afterPlaintiff' s claimsmay show thaWWexford usal similar cost
cutting policesduring 2016 and 201ihat caused thénadequate medical caRdaintiff alleges
Moreover, Plaintiff points out that the 2018 report found no improvement in the provision of
specialty cardrom the 2014 reportSee Von Ryburn v. Obaisi, No. 14 CV 4308, 2020 WL
3868715, at *13 (N.D. Ill. July 9, 202@)A jury could find that Wexford knew that collegial
review threatened inmates’ constitutional right to obtain adequate healtlocreifobjectively
serious medical needs, but nevertheless maintained the policy. The key predicdieadfraling
is the Lippert Report, both volumes of which Wexford’s corporate representatve anout
shortly after their releas®. Therefore, the apparedeficiencies found in the records underlying
both the 2014 and 2018 reports would cledy relevantto Plaintiff's Monell claim. The
underlying documents will either establish or refBtaintiff's claim thatDefendant Wexford
policiesor practica aused thelelaysin his offsite services and specialty care.

Nevertheless hie IDOCtakes issue with Plaintiff's request for all documents underlying
the Lippert reports, stating that “[n]Jo parameters were included in this request or sgtemifiof
thetype or class of documents sought.” ID®Response at 4, Dkt. 21What the IDOC fails to
mention is thathe subpoena Ismited tothetime period of January, 2013 through Decembad.,
20182 At oral argumentPlaintiff further limitedthe subpoento documents relating only to Dixon

2 Because the IDOC and Defendant Wexford raise similar arguments alevaince, proportionality, and
undue burden, the Court will address all of those arguments in relation tdtfeesa to the IDOC.

3 Defendant Wexford makes a similar argumehtindueburden claiming it provided documents to the
Lippert experts dating back to 20@8d spanning approximately 14 yeafst, Request for Production No.

26 was limited toJanuaryl, 2015 through Octob@&d, 20181t is unclear why the relevant time periad f

the discovery issutto the IDOC and Defendant Wexfongere not identical. However, because the parties
do not raise a specific objection, the Court will not address it Beed:BS Citizens, N.A. v. Husain, 291
F.R.D. 209, 222 (N.D. Ill. 2013)[T]he Court does not compel parties to produce documents that were not
requested).

4
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Correctional CenterAccordingly, his request for facilityspecific documentspansonly a few
years before and after Plaintiffieatmen andthereforeis not overly broadandis proportional to
the needs of the casBee Awalt, 2012 WL 6568242, at *6 (finding a plaintiff's request for
documents pertaining to medical care over the-ymar period at one facility not overly broad
because the plaintiff must show “that her husbsaednstitutional rights we violated as a result
of a widespread policy, practice, or custom of denying medical care that the Dedewdamt
aware of and failed to correct”).

The Court willnow turn to the IDOC'’s claim of undue burdérhe IDOC has attached a
declaration from its legal counsal support but it falls short ofshowing anundue burdenSee
IDOC’s Response, Ex. 4, Dkt. 27 Although the declaration states that the documents provided
for the 2018 report alone range from 15,000 to 20,000 documents in addition to medical records,
it does notindicatewhether theedocuments relate only the Dixon Correction Center, as opposed
to the27 IDOC facilities that were part of the repoiithe IDOCalsomakes no claim as to the
numbe of documents provided for the 2014 repantl insteadnakes conclusory allegatiotisat
“[iJt would be impossible to identify documents produced to the 2014 report authors as the files
are not in a central location or stored in a manner that would I idastifiable’ and “[m]any
of the individuals at these facilities, with responsibilities of tendering suamekdation are no
longer employed by IDOCId.

While this may be trué?laintiff points out thatheLippert reportsmake pecificreferences
to categories of documenénd inmate files that were reviewedlthough these reports were
redacted whefiled publicly, Plaintiff argues that the IDQ@sa party to thé.ippert action where
the documents wenegroduced cannotmake a compellig claim of undue burden in identifying
and producing thesamedocumentsin light of the identification of many of the underlying
documents within the reports themselvdse Court agrees that the IDOC’s receipt of the
confidential versions of tieerepors reducethe burderon the IDOGN identifying the documents
requested by Plaintiff The Gurtalsofinds thisprocedure much less burdensome than if Plaintiff
hadrequested all documeristweenJanuary 1, 2018ndDecember 31, 2018r inmates abDixon
Correctional Center that sought offsite servi¢dsre,the documents Plaintiff seeks have already
been collected angroduced once. Plaintiff is now seeking those same documents so that his own
expert may opine on them.

Nevertheless,hie IDOC maintainsthat it cannot identify and produce the underlying
documentghat the experts reliedpon arguing thathe Lippert experts would be in the best
position toproducesuchdocumentsAlthough the Court understands the difficultyigentifying
documents the expenteliedupon,as opposed to documents that were providdtie experter
referenced in the report$is does noexcuse the IDOC fromesponding to the subpoena entirely
Moreover,the experts themselves are not a sowfcthis information. Not only ddhe orders
appointing the experig the Lippert caserestrict theexperts'useof the underlying documents
but Plaintiff has pointed to other rulingstheLippert case suggesting that tegperts do not have

4 Defendant Wexford, although dismissed as a party ihifipert case before the experts were appointed,
also received confidential versmaof the reports.

5> Defendant Wexford admits that “[e]ven if Plaintiff had issued records orsit&posubpoenas to the
correct source of the reports [i.e. the experts]Ltppert Orders would again prohibit the authors to
produce [sic] the requested documents.” WexfoREsponse at 4, Dkt. 219.

5
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the underlying recordssee Plaintiff’'s Reply at 3, Dkt. 220Accordingly, the IDOC shoulfirst
producethedocuments it provided to the experts or are referenced in the reports. Should an issue
arise relating to documents the experts relipdnthat are nototherwiseeasily identifiable or
referencd in the reports, Plaintiff should attempt to meet and confer with cotmeesdolve this

issue in gimely manner.

The IDOC further argueghat Defendant Wexford, as a party to this casea more
convenient sourcéor the discovery and should be required to respondlamtiff's discovery
request firstlt is true that the IDOC is a nquarty to this case, and ngarties areften afforded
greater protectionsr whenresponding to a subpoertgee Patterson v. Burge, No. 03 C 4433,
2005 WL 43240, at *1 (N.D. Ill. Jan. 6, 2008)owever, the IDOC is not truly a disinterested third
party to this casdlaintiff alleges he received constitutionally inadequagelicalcareat an IDOC
correctional facilityby one of the IDOC’s medical contractors. It would be difficult to say that the
IDOC does not have an interest in the outcome of this case. Accordingly, this Court do$ not
that he IDOC is entitled to greater protections as a-flartly to this caseRegardlessit would
only benefit the IDOC and Defendant Wexford to coordinate their efforts in producing elastsum
because there wiiresumablypbe someverlap. For the reasons stated above, the Court finds that
the IDOC has not shown that it will suffer amdue burden if ordered to produte requested
documents.

Lastly, the IDOC argues that producing the requested documents would needlessly
compromise thiregparty inmates’ protective information. The Court agrees that these inmates have
valid privacy interests in their records. But again, such concerns do not greveraduction of
all thedocuments requested heFérst, the IDOC should redact the nparty inmates’ personal
identifiers fromthe documents produce8ee Doe v. MacLeod, No. 3:18CV-3191, 2019 WL
2601338, at *3 (C.D. Ill. June 25, 201@nding error by not ordering IDOC to redact the personal
identifiers of the notparty offendersvhen producing documentslhis appears to have already
been done during the first production based on the repeftsences to generic patient identiie
Second, hie confidentialityorder entered in this case on November 7, 2017, which was signed by
counsel for Plaintiff, Wexford, and the IDOC, applies[a]ll materials produced or adduced in
the course of discovery” and “documents produced in response to subpb&msjidentiaity
Order at 1, Dkt. 48. No one has argued that the confidentiality order is somehow inappdicable
the documents Plaintiff seeks. Without any evidence to the contrary, this Courthiatdany
privacy concerns regarding the documents of other inmates would be adequately pShectied.
the partiesletermine that additional protectiorréjuiredonce they have reviedthe responsive
documents, they shousiibmit aproposed protective order to this Court.

B. Wexford

Defendant Wexford'sobjections to producing thdocuments underlying theippert
reportsgreatly overlap withthe ones outling above bythe IDOC Unlike the IDOC, however,
Defendant Wexforchas notprovided a affidavit in support of its claim of undue hien
Accordingly, the Court will not ranalyze thearguments it has rejected abowviéh respect to
Defendant Wexfordand similarly finds that Defendant Wexford has melbutted Plaintiff's
showing that the documents requested are relevanproportional or otherwiseufficiently
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supporedits claim of undue burdemdowever, the Court will address two additional arguments
made by Defendant Wexford.

First, a major part of Defendant Wexford’s objection to producing the documents
underlying theLippert reportsis itsargumenthatthereportsthemselvegare inadmissible hearsay.
This argument fails for several reasddsspite Defendant Wexford’s lengthy argument about the
inadmissibility of thereports, Wexford fails to address the possible usé¢hef repors and/or the
underlying documents for ndmearsay purpose See Von Ryburn, 2020 WL 3868715, at *13
(“The Lippert Report is admissible, moreover, for the-hearsay purpose of showing that
Wexford was on notice of potentially serious shortcomings with its collegial reviewypoli
including the policy’s effect on inmates’ ability to obtain needed care from an oytsicialsst”)
(collecting casesPefendant Wexford also makes a conclusmgument that because it believes
the reports are inadmissible, so too are all the documents underlying the ®ged¥exford’s
Response at-8, Dkt. 219(“The Lippert reports are inadmissible; thus, all documents underlying
the Lippert reports must ats be inadmissible.”)However, Defendant Wexford does not cite any
authority to support this claimand as set forth abotteere may be nehearsay purposes for which
the admission of theippert repors andor their underlying documents are sougint.addtion to
the notice example set forth above, Plaintiff alleges that he intends to provide thesdiscum
underlying theLippert reporsto hisown expert to review. The source of an expert’s opimead
not be admissible at trial in ordiar the opinion to be admissibl8ee Fed. R. Evid. 703.

Regardless, the reports’ admissibility is not before the CNottonly is Plaintiff seeking
the documents underlying the reports, not the reports themdehidlaintiff has not yet sought
to introduce these documeitsopinions based on these documantsummary judgment or trial
See Coleman v. lIllinois, No. 19 C 3789, 2020 WL 5752149, & (N.D. Ill. Sept. 25, 2020)
(“Because discovery is concernediwitelevant information’ not ‘relevant evidence’ the scope of
relevance for discovery purposes is necessarily broader than it is fewvtdahce under Federal
Rule of Evidence 401)” Therefore the only issue before the Court is whether the documents
underlying the reports are discoveralffee Fed. R. Civ. P. 26(b)(1)'I(hnformation within this
scope of discovery need not be admissible in evidence to be discovgr&mkeman v. lllinois,

No. 19 C 3789, 2020 WL 5752149, at *4 (N.D. Ill. Sept. 2620) (“The natural tendency of
courts is to allow the civil litigant to discover information that is broadiievant, even if there
may be a strong argument against its admissibi)lity.

Second, Defendant Wexford argues that responding to Plaintiff's discovery request would
violate the court orders entered in thepert case.See Wexford’'s Response, Ex. 1 and 2, Dkts.
219-1, 219-2However, these orders are not as broad as Defendant Wexford asserts.

In the 2013 and 201drdess appointing thexpers, the courtin Lippert stated, in part:
“The Expert, his consultants and assistance shall not provide opinions and/or testimony in
unrelated cases based on knowledge and/or information gained in the course ofipgtfoem
services in thignatter.”Wexford’'s Response, Ex.dt 2 9, Dkt. 2191. The order further stated:
“The Expert and his consultants and assistants, and counsel for any party, shall ntentain t
confidentiality of all material obtained and reviewed pursuant to this Ordéralamaterial was
marked‘Attorneys Eyes Oml as set forth in the Protective Order entered by this Court on
April 11, 2012.”Id. at § 12 However, as Plaintiff points out, the protective order entered in
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Lippert states that “[n]othing in this Order shall prevent a Party from disclosing or using &gy of i
own documents, information or things as it deems approprlagpert, No. 1:10ev-04603, Dkt.

111 at8. Additionally,the court inLippert acknowledged that an intervening pangs ableto
requesthe underlying documents from the IDOC and Wexford directhhi®icaseSee Lippert,

No. 1:10cv-04603, Dkt. 653 at 3 n.3 (“The originals of the documents relied on by Dr. Shansky
remain with IDOC or Wexford. Mr. Burks could have pursued their produdtrectlyin his case

if they were essential to his claith As such, ordering Defendant Wexfadthe IDOCto produce

the underlying documents does not violate these court diders.

V. Conclusion
Therefore,Plaintiff's motions to compel against the IDOC dbdfendantWexford are

granted.The IDOC shall produce documents responsive to the subpoeizetertiant Wexford
shall produce documents responsive to Request for Production No. 26.

Date:November 24, 2020 By: p{é’:n ><L Q

iSa A. Jensen
United States Magistrate Judge

8 Defendant Wexford also cites the confidentiality provisions of the consergalregarding documents
gathered by the monitor in theppert case. Wexford’s Response, Ex. 2, Dkt. 219he Court will not
address these provisions because Plaintiff has iel@arthathe is not seeking documenisderlying the
monitor’s reportSee Plaintiff’'s Reply at 8 n. 5, Dkt. 220.
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