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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

AMERICAN FAMILY MUTUAL )
INSURANCE COMPANY, )
Plaintiff, ;
V. ; Cause No. 1:07 CV 254
JONATHAN L. BOWER, II, ))

MICHAEL BOWER AND ANNE BOWER )

THE CHURCH ON FIRE f/k/a )

NEW HOPE WORSHIP CENTER )
GLB b/n/f ANNA BUTLER} )
)

Defendants. )

OPINION AND ORDER

This is a declaratory judgment action filed by American Family Mutual Insurance Company
(“American Family”) against its insureds, Michaeld Anne Bower (“the Bowers”) and their son,
Jonathan Bower (“Jonathan”). The sole &dn this case is whether American Family’s
homeowners policies provide coverage and a dudgtend for state law claims by Gabrielle Butler
(“Butler”) arising from an alleged sexual molasbn by Jonathan, on the Bowers’ premises, while
Butler was a minor child.

Presently before the courtis American Hgim Second Motion for Summary Judgment filed

on March 12, 2010. The Bowers responded on 26n2010 to which American Family replied on

The original complaint listed Jonathan Bowlkégs a defendant. On September 29, 2008, the
court GRANTED American Family’s request fodafault judgment against Jonathan Bower, Il.
Subsequently, American Family filed Secondexded and Third Amended Complaints wherein they
did not list Jonathan Bower, Il as a defendantweleer, in doing so, American Family altered the
caption by removing Jonathan Bower, Il. The pragagation remains that which appeared on the original
complaint in this action.
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August 2, 2010. Butler filed a response as well wherein she adopted the Bowers’ position on all
issues in the case. For the following reastims Second Motion fdsummary Judgment will be
GRANTED in part and DENIED in part.

FACTUAL BACKGROUND

American Familyissued six Gold Star Special Deluxe homeowners policies (“the Policies”)
to the Bowers covering the premises at 5210 Tis'ged Place, Fort Wayne, Indiana for the period
of August 2, 2000 through January 24, 2005. Duringtthed, it is undisputed that Jonathan was
an additional insured on the policies. Americamiadid not provide insurance coverage to the
Church until 2005.

In 2003 and 2004, Jonathan is alleged to haviestex Gabrielle Butler, then a minor, by
having sexual intercourse with her on at leastdiveix occasions, at 5210 Timbers End Place, Fort
Wayne, Indiana. Jonathan eventually pled guilthtee counts of child nhesting. Butler has filed
a civil suit against Jonathan, the Bowers, and Thurch of Fire a/k/a The New Hope Worship
Center (“the Church”) in state court seeking damages for bodily injury, emotional distress, and
punitive damages arising from the conduct of JomatiAéth respect to the Bowers, she asserts that
they had actual knowledge of the assaults butadiiding to prevent them. Alternatively, she asserts
that they knew or should have known of Jonathaeviate sexual behavior and/or the sexual
assaults but did not prevent them. As part of this latter argument, Butler asserts that the Bowers

assumed the role of loco parentiy supervising her and were negligent in their role. Butler also

2American Family is a mutual insurancemgany organized under Wisconsin law with its
principal place of business in Madison, Wisconsiine Bowers are domiciled in Indiana; Butler is
domiciled in Arizona. The Church on Fire d/b/a New Hope Worship Center is an Indiana corporation
with its principal place of business in Allen Countydiana. The amount in controversy is alleged to be
in excess of $75,000, exclusive of interests and costs.
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asserts claims against Michael Bower in his capadtihe Pastor of tiéhurch asserting that he
knew or should have known of the sexual deviateab®r of Jonathan. She asserts claims of
negligent supervision, hiring (she alleges Jonathan was a Church employee), and retention.

In light of these assertions, the Bowers’ sought coverage under and a defense from the
Policies issued by American FamilyAmerican Family asserts a host of defenses to the Bowers’s
assertions that Butler’s claims are covered utigePolicies and therefore, American Family owes
a duty to defend them in the underlying suit. Arcami Family first contends that its Policies do not
provide coverage for Butler’s claims because there was no “occurrence” sufficient to trigger the
coverage provisions. Alternatively, American Family asserts that even if there was an “occurrence,”
the policies have several exclusions that operate to preclude coverage, and therefore, a duty to
defend, as to Michael and Anne Bower for thedait filed by Butler. These include: (1) an
exclusion for bodily injury arising out of any ackoaalleged sexual molestation; (2) an exclusion
for bodily injury arising out ofviolation of any criminal law for which violation any insured is
convicted; (3) an exclusion for bodily injury cadgatentionally by any insured even if the actual
bodily injury is different than that which waxpected or intended from the standpoint of any
insured; (4) an exclusion for bodily injury to aimgured; (5) an exclusion for bodily injury arising
out of business pursuits; (6) an exclusion for boijyry arising out of the rendering or failing to

render professional services; (7) an exclusiorb@atily injury arising out of any act or omission

3A default judgment has been entered against Jonaitthis lawsuit as to the original complaint
and thus, this court has entered a declaration tagidlicies do not provide coverage as to any claims by
Butler against Jonathan and American Family has notdutgfend as to Jonathan. Further, in the briefs,
the remaining defendants do not dispute the abseframverage or defense obligation by American
Family as to Jonathan. For this reason, the Coopiision is limited solely to whether there is a duty to
defend owed to the Bowers and the Church on Fire.



occurring on any premises controlled by any insured other than an insured premises; (8) an exclusion
for punitive damages. After a rew of the applicable standaehch of these arguments shall be
examinedseriatim.

Applicable Standard

Summary judgment is proper when “the pleadings, the discovery and disclosure materials
on file, and any affidavits show that there is no genuine issue as to any material fact and that the
movant is entitled to judgment as a matter @f.1aFed. R. Civ. P 56(c)(2). A genuine issue of
material fact exists if “the evidence is suchtth reasonable jury could return a verdict for the
nonmoving party.Anderson v. Liberty Lobby, Iné77 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986). In determining summary judgment motions, “facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those Sat.'v.

Harris, 550 U.S. 372, 127 S.Ct. 1769, 1776, 167 L.Ed.2d 686 (2007). The party seeking summary
judgment has the burden of establishing the ¢tdeky genuine issue of material facelotex Corp.

v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.E®@88 (1986). After “a properly supported
motion for summary judgment is made, the advpesty ‘must set forth specific facts showing that

there is a genuine issue for trial Ahderson477 U.S. at 255 (quoting Fed R. Civ. P. 56(¢e)).

DISCUSSION

Insurance policies typically impose dual obtigas on the insurer — the duty to indemnify
the insured against damages or losses, and the duty to defend against claims for damages. Because
an insurance policy is a contract for insuraricey are governed by the same rules of construction
as other contractBriles v. Wausau Ins. Co858 N.E.2d 208, 213 (Ind.Ct.App.2006) (cit@gegg

v. Cooper812 N.E.2d 210, 215 (Ind.Ct.App.2004). As withet contracts, their interpretation is
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a question of lawBriles, 858 N.E.2d at 213.

When interpreting an insurance policy, the go#d sscertain and enforce the parties’ intent
as manifested in the insurance contrittin reviewing policy terms, the court construes them
“from the perspective of an ordinapplicyholder of average intelligenceAllgood v. Meridian
Sec.Ins.C0.836 N.E.2d 243, 246-47 (quotiByrkett v. Am. Family Ins. Grou@37 N.E.2d 447,
452 (Ind.Ct.App.2000)). Where an ambiguity existat tf, where reasonably intelligent people may
interpret the policy's language differently, courts construe insurance policies strictly against the
insurer.See Fidelity and Deposit Co. M. v. Pettis Dry Goods C®07 Ind. 38, 42 (1934) ( “any
doubts or ambiguities must be resolvedist strongly against” the insuréi}his is particularly the
case where a policy excludes coveraga. States Ins. Co. v. Kig&62 N.E.2d 945 (Ind.1996). At
the same time, interpretation should harmonize the policy's provisions rather than place its

provisions in conflictAllgood,836 N.E.2d at 247.

An insurer's duty to defend its insureds agasndt is broader than its coverage liability or
duty to indemnify.Trisler v. Indiana Ins. Co575 N.E.2d 1021, 1023 (Ind.Ct.App. 1991). The
insurer's duty to defend is determined from thegations of the complaint and from those facts
known to or ascertainable by the insurer after reasonable investidgdtidthe pleadings disclose

that a claim is clearly excluded under the policy, no defense is reqdired.

l. Coverage

“Strict construction against the insurer derives from the disparity in bargaining power
characteristic of parties to insurance contradtagner v. Yate912 N.E.2d 805, 810 (Ind. 2009). “The
insurance companies write the policies; we their forms or we do not buy insurancil” at 811
(quotingKiger, 662 N.E.2d at 947). Nevertheless, we erddimits on coverage where the policy
unambiguously favors the insurer's interpretation.



American Family asserts that there is no cage under the Policies that would set in motion
its duty to defend the Bowers in the underlyswgt by Butler. Coverage under the Policies is
triggered by an “occurrence.” Specifically, the relevant portion of the insuring agreements provide

as follows:

We will pay, up to our limit, comgnsatory damages for which angured is legally
liable because dbodily injury or property damage caused by amccurrence
covered by this policy.

The Policies further contain a defense provision which reads:

If a suit is brought against amysured for damages because lwidily injury or
property damage caused by anccurrence to which this policy applies, we will
provide a defense...

Bodily injury is defined in the Policieas “bodily harm, sickness or disease.” An
“occurrence” is defined as “an accident, including exposure to conditions which results, during the
policy period, in....bodily injury or ...property damage.” The policy does not further define
“accident” but, in the context of insurance coverdgdiana law states that “an accident means an
unexpected happening without an intention or desibpaiana Farmers Mut. Ins. Co. v. North
Vernon Drop Forge, In©17 N.E.2d 1258, 1271 (Ind..Gtpp. 2009) (quoting erre Haute First

Nat'l Bank,634 N.E.2d at 1336).

According to American Family, insurance coage is not authorized for Michael and Anne
Bower because no “occurrence”i.e., no accident, occurred. American Family argues that the sexual
molestation of Butler by Jonathan was not accidenrtdlthus, any injuries flowing to Butler as a

result of Jonathan’s conduct do not fall within the scope of the policy’s insuring clause.

In response, the Bowers do not disputedbatthan’s conduct was not accidental; instead,



they assert that there exist separate allegain the underlying lawsuit against them alleging, in
part, their negligence. Claims of negligertbey argue, are an “accident” for which there would
be coverage. The Bowers also point to thet that the Policies contain a severability clause
which reads: “this insurance applies sepdyadteeach insured” (Docket #86, Exh. B, p. 18jiven

this clause, the Bowers argue that whethéaaaident” occurred should be examined individually
from the perspective of each insured and when lbdakseparately from the acts of Jonathan they

clearly did not intend or expect the bodily injury to Butler to occur.

Both parties cite t&Vayne Township Board of Sch@admmissioners v. Indiana Insurance
Company 650 N.E.2d 1205 (Ind. Ct. App. 1995), but reach opposite conclusions on how the case
applies to the facts here. Wayne an insured school sought a declaratory judgment that the
general liability policy issued by the defendant insurance company covered the negligence claims
against the school arising from the principal’siuss molestation of astlent. In the underlying
suit, the child who had been molested soughietmver for, among other things, the emotional
trauma she suffered as a result of the molestafimminsurer denied coverage contending that the
sexual molestation was not an “occurrence” under the policy provision and the victim did not
suffer a "bodily injury” within the meaning ttie policy. The policy defined an “occurrence” as
“an accident....which results in bodily injury or property damasgeher expected nor intended
from the standpoint of theinsured.” (Emphasis added). The policy, like the ones here, further
contained a severability provision stating that ‘itreurance afforded afips separately to each

insured against whom claim is made or surmught...” Based on its interpretation of these two

°A similar provision can be found in the definition sections of the Policies “[e]ach person
described [as an insured] is a separataried under this policy.” (Docket #86-3, p. 5)
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provisions, the Indiana Court of Appeals conchlideat the claims against the school must be
separated from the acts of the principal and,tthesalleged negligence of the school constituted
an “occurrence” under the policy especially whesawad from the standpoint of the school (i.e.,
the insured). See alsBafeco Ins. Co. of Am. v. Whit@13 N.E.2d 426, 432 (Ohio, 2009) (“we
hold that when a liability insurance policy defingn “occurrence” as daccident,” a negligent
act committed by an insured that is predicatethercommission of an intentional tort by another

person, e.g., negligent hiring or negligent supervision, qualifies as an “occurrence.”).

To support its position that there has been no “occurrence,” American Family is quick to
assert that its Policies do not contairatvit considers the “key” language frafayne that is the
language that an “occurrence” is measured by whether the bodily injury was “expected or intended
from the standpoint of the insured.” Such pplanguage, it agrees, has been construed to exclude
coverage only for intended injuries as was the cagéaiyne.But here, the Policies provide only
that an “occurrence” is an “accident ... whrelsults, during the policy period, in....bodily injury
..." The policy does not defirfaccident” nor, as American Family points out, does it affirmatively
require the Court to look separately to the pectipe of each insured in determining whether there
has been an “occurrence.” Thus, Ameri€amily argues that because it is undisputed that
Jonathan’s actions were not accidental, the claims against the Bowers, even the claim of negligence,

do not require it to defend the claims.

American Family’s argument, however, clearly overlooks the impact of the severability
provision in the insuring agreement on the facte heSeverability clauses are commonly used to
provide each insured with separate coveragd, esch were separatelgsured with a distinct

policy, subject of course to the policy's liabilitynits. Thus, if the court looks to the alleged



conduct of the Bowers as separate from the conduct of Jonathan and further examines the
allegations in Butler’s complaint that their tiggnce caused bodily injury, it is clear that their
alleged role falls within the concept of “accident” upon which an “occurrence” is defined in the
American Family insuring agreement. Indee@réhis no evidence that the Bowers intended or

expected their son to molest Butler.

This conclusion is bolstered by the decisionNlaynewhere the court determined the
severability agreement to be the key to its casioluthat an “accident” had occurred with respect

to the co-insured parties:

Indiana Insurance seeks to apply the insurance to the school and Barger jointly, in
an effort to impute the intent the law infers to Barger to the school as well. But,
the plain and unambiguous language of the policy requires that claims against
each insured be treated separately. The child was molested by Barger, who is an
insured separate from the school under the Indiana Insurance policy. The
inference of an intent to injure S.M. cannot be imputed to the school.

S.M. has alleged that the school acted negligently. There is no evidence
demonstrating that any unreasonable conduct on the part of the school was not
accidental. And, we cannot impute Barger's intent to injure S.M. to the school.
With respect to the school, S.M. has alleged that her injury arises from an
occurrence.

Wayne Tp. Bd. of School Com'é§0 N.E.2d at 1209.

Moreover, even if the court, as Ameridaamily has, ignored the severability provision
and focused solely on whether an “accident” hexlared, the basic tenets of insurance contract
construction would require the court to conclude that an “accident” within the meaning of
“occurrence” happened. Indeed, the lack of anyndefn of an “accident” in the Policies leaves
a crucial term undefined. And, while thiact alone does not necessarily make the term

ambiguoussee Wagner v. Yate®]2 N.E.2d 805, 810 (Ind. 2009), an ambiguity is affirmatively



established if a provision is susceptiblentore than one reasonable interpretatldn(citing
Colonial Penn Ins. Co. v. GuzoreédQ0 N.E.2d 664, 667 (Ind.1997).

Indiana courts, as set out earlier, deineaccident as “an unexpected happening without
an intention or designlhdiana Farmers Mut. Ins. C817 N.E.2d at1271. Here, depending upon
which insured’s perspective is considered, the conclusion of whether an “accident” happened is
susceptible to differing reasonable interpretations. When measured from Jonathan’s perspective
(he’s an insured remember), no one has attempted to argue, that no “unexpected happening
without intent to injure” occurred when Jonatimaolested Butler. Indeed, Indiana law forecloses
such a position, sé&/iseman v. Leminég74 N.E.2d 327 (Ind. Ct. App. 1991) (intent to injure
inferred when an insured has engaged in dexiszonduct with a minor), and thus, his conduct
clearly would not be an acciderAnd, as this court has already noted, there is nothing before the
court to suggest that by allegedly failing tgervise Butler, the Bowers intended and expected
the injury from their son to Butler. Thus, whewasured from their perspective, an “accident”
upon which “occurrence” is defined in the insuring agreement occurred.

Because whether an “accident” has occurregllneeexamined from differing standpoints
there are reasonable conflicting interpretationg. tfie reason, the court is required to construe
the ambiguity strictly against thesiarer and in favor of coverag8ee Bradshaw v. Chand|&4,6
N.E.2d 163, 166 (Ind.2009). Accordingly, the court is persuaded that the intentions or
expectations of the negligent insured control the determination of whether an “occurrence”
implicating coverage arises in a particularecasThus, in the present case the allegations of

negligence against the Bowers reveal thdbaourrence” implicating American Family’s duty
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to defend has arisémAmerican Family’s Second Motion for Summary Judgment is therefore
DENIED.
II. _Exclusions

American Family asserts that even if an “occurrence” under the insuring clause creates
coverage, a host of exclusion provisions apglygfavhich preclude coverage for the Bowers in
the underlying state suit.

Generally, “insurers are free to limit coverage; however, all exceptions, limitations and
exclusions must be plainly expressed. An esidnary clause must clearly and unmistakably
express the particular act or omissioatthvill bring the exclusion into playWells v. Auto
Owners Ins. Co.864 N.E.2d 356, 358 (Ind.Ct.App.2007) (citidgckson v. Jone8§04 N.E.2d
155, 158 (Ind.Ct.App.2004)). The court now examines each of the exclusions.

A. Sexual M olestation, I ntentional Acts, and Violation of L aw Exclusions

In Count Il of her amended state court cdennt, Butler asserts that the Bowers were
aware of the danger from Jonathan but did rtetuene to stop the molestation. American Family
asserts that by virtue of these allegations, thedBs's claim is excludednder one or all of the
following exclusions: (1) the sexual molestation egan; (2) the intentional acts exclusion; and

(3) the violation of law exclusion. Because eatthese exclusions beg the question of whether

®Other courts addressing this issue have imputed the words “from the standpoint of the insured”
into the definition of an “accident” whereetpolicy does not contain such a provisisee Farmland
Mut. Ins. Co. v. Scrugg886 So.2d 714, 719 (Miss.2004) (adding the phrase “from the standpoint of the
insured” to the definition of “accident.”), or have resorted to the common meaning of “accident” and held
that whether there is an accident must dwated from the standpoint of the insurédistate Ins. Co. v.
McCarn 645 N.W.2d 20, 23 (Mich. 2002). Moreover3afeco Ins. Cahe Ohio Supreme Court
recently reaffirmed its prior holdings that “liability coverage hinges on whether the act is intentional from
the perspective of the person seeking coverageintrgions of the molester are immaterial to
determining whether the allegedly negligent party has cover&pféc9913 N.E. 2d at 432.
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they apply with the same force to innocent catiegls as they would to a perpetrator, the court
considers them in tandem.
All three exclusion preclude claims for bodilyury arising out of the particular excluded
act:
Section |1 - Exclusions

1. Abuse. Wewill not coverbodily injury or property damage
arising out of or resulting from amgtual or alleged:

a. sexual molestation or contact; ...

10. Intentional Injury. Wewill not coverbodilyinjury or property damage
caused intentionally by or at the direction of any
insured even if the actual bodily injury or property
damage is different than that which was expected or
intended from the standpoint of amgur ed.

17. Violationof Law. = Wewill not coverbodilyinjury or property damage
arising out of:

a. violation of any criminal law for which any
insured is convicted

According to American Family, there is no gtien that Butler's claims for battery and
emotional distress arise from an intentional asesiual molestation by Jonathan, or, alternatively,
from Jonathan’s criminal act. Thus, Ameridaamily seizes upon these undisputed facts to assert
that because Butler’s claims against Jonathaoleaely foreclosed by the above exclusions, so too,
are her claims against the Bowers.

In response, the Bowers first point to evidentiary materials from the state court case which

they argue demonstrate that the undisputed evidence is that the Bowers were unaware of the sexual
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molestation occurring to Butler. SéeResponse Brief, p. 2 and deposition citations thefein).
According to the deposition testimony cited, both Budled Jonathan indicate that the Bowers had

no actual knowledge of the molestation. Thus, the Bowers contend that the factual underpinnings
of the claim demonstrate that the case is salaly of negligent supervision. Because the claims
against them are ones of negligence and the parties tigat they did not commit a criminal act, the
Bowers assert there is an open question of Indé&amas to whether they are precluded by any of the
above three exclusions.

American Family agrees that there is dicect Indiana case addressing the question of
whether any of the above clauses excludes covéoaga innocent co-insured. Other jurisdictions
addressing the issue have come to opposing Vie@a@mpareédingham Mut. Fire Ins. Co. v. Smjth
865 N.E.2d 1168 (Mass.App. 200Bhilbrick v. Liberty Mut. Fire Ins. Ca®34 A.2d 582, 585
(N.H.,2007)American Commerce Ins. Co. v. Po@a&,l A.2d 1185, 1196 (R.I. 2002) (“if the alleged
sexual molestation is a cause of the claimed badjlyries, then the exisnce of other alleged
negligence claims and proximate causes is ahoment-the bodily injuries alleged are causally

connected to or ‘arise out of the sexual molestation, and are thereby excluded from coverage”);

"The insurer may go beyond the face of the compénd refuse to defend based upon the factual
underpinnings of the claims against its insuf@idcinnati Ins. Co. v. Mallord09 N.E.2d 1100, 1105
(Ind. Ct.App. 1980). “Accordingly, in evaluating the factual basis of a claim and the insurer's
concomitant duty to defend, thisurt may properly consider the evidentiary materials offered by the
parties to show coverageltisler, 575 N.E.2d at 1023. When the underlying factual basis of the
complaint, even if proved true, would not resultiability under the insurance policy, the insurance
company can properly refuse to defeltllon, 409 N.E.2d at 1105 (citing 7C John A. Appleman,
Insurance Law and Practice, § 4683). “It is the nature of the claim and not its merits that determines the
duty to defend.Terre Haute First National Bank v. Pac. Employers Ins.684 N.E.2d 1336, 1339
(Ind.Ct.App. 1993)Mallon, 409 N.E.2d at 1105.

8The court acknowledges that not each of these spsesfically deals with all three exclusions
in tandem as the undersigned has done here. Howelat the cases do demonstrate is that insurers
often rely upon a combination of these exclusiasdhere, and present similar arguments as the ones
presented here.
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Allstate Ins. Co. v. Bate$85 F.Supp.2d 607, 613 (E.D.N.C.2000) (excluding coverage for negligent
co-insureds reasoning that “[w]ithout the molestathere would be no injury and thus, no basis for
the negligence claim”); witlh.S. Fidelity & Guar. Co. v. Ogn Sesame Child Care Ctr819
F.Supp. 756, 760 (N.D.II1.1993) (“In refusing to separate the employer's alleged negligence from the
employee's intentional conduct, [other] courts impesibly ignored the eployer's independent acts
which gave rise to the alleged tort"gilverball Amusement, Inc. v. Utah Home Fire Ins. G312
F.Supp 1151, 1159-1165 (“an insurer must provide cgesaad a legal defense to an insured where
a complaint alleges that an employer was negligehiring and supervision of an employee who
subsequently committed an intentional tort. An insurance policy would require an exceedingly precise
exclusionary clause to avoid that fundamentalgypie, and there is no such clause in the instant
case”);St. Paul Fire & Marinelnsurance Co. v. Schruri49 F.3d 878 (8 Cir. 1998); Doe v.
Shaffer 738 N.E.2d 1243 (Ohio 200@},P. v. Allstate Ins. Cp996 P.2d 1216, 1225-1226 (Alaska
2000) (“From the perspective of insureds wdh@ts are alleged to have negligently, but not
criminally or intentionally, been a cause of arlant's injury, these exclusions do not apply to the
negligence claims against them”); dafeco Insuran¢g®13 N.E.2d at 434-436 (concluding that
because the insured were held separately liabteéarown actions, “which were neither intentional
nor illegal;” the injuries they caused were distinct from the injuries caused by another insured’s
intentional and illegal acts. Therefore, “the intentional-act and illegal-act policy exclusions do not
apply to the negligence claims.Frankenmuth Mut. Ins. Co. v. Willian&90 N.E.2d 675, 678-680
(the intentional-act exclusion does not apply to negligent co-insured’s conduct).

In examining these sets of easthere appear to be two lines of reasoning applied by the

various courts. In cases where courts determine that the sexual molestation or intentional act
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exclusions preclude coverage for all related claims, the courts have reasoned that without the
molestation, the allegations of negligence wawt have surfaced andus, the injury would not

have occurred. Thus, these courts conclude taanflries from the negligent conduct related to an
intentional tort are inextricablytertwined with the injuries arisirfgom the intentionkor illegal act.

See Safeco In9V13 N.E.2d at 435 (discussing opposing view).

The line of authority reaching the opposite cosidn reasons that negligent supervision and
negligent entrustment torts are separate in nature and create distinct injuries from the molestation
itself. InFrankenmuththe Indiana Supreme Court concluded that the insurer could not rely on the
intentional acts exclusion because the insured’s negligence caused a separate injury from the
intentional act of another insured, i.e., the negligsupervision injured the plaintiff by creating an
increased exposure to the risk of molestation whialst be considered separately from the injuries
resulting from the molestation itselfFrankenmuth690 N.E.2d at 679See alspU.S. Fidelity &

Guar. Co., 819 F.Supp. at 760 (fefusing to separate the employer's alleged negligence from the
employee's intentional conduct, [etfhcourts impermissibly ignorete employer's independent acts
which gave rise tthe alleged tort”);St. Paul Fire & Marine Ins.149 F.3d at 880-881 (applying
Missouri law and noting that the intentional tort was “merely incidental” to the negligent-supervision
claim, making the negligence a separate andxcdnged cause of the victim's injurieBY. of Public

Edn. of the School Dist. of Pittsburgh v. Natl. Union Fire Ins. A.2d 910, 916-917 (Pa.Super
1998) (“Where it is alleged that negligence allowed a crime to occur, does the claim against the
negligent arise from the negligence or from the criminality? We believe it is the former”).

In light of the absence of controlling lagia authority, American Family attempts to

circumvent the issue of whether the Bowers calielbée despite their status as innocent co-insured
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altogether by making an alternative argument thatexclusions for intentional and criminal acts
apply to acts by “any insured.” Since Jonathas amminsured under the Policies, they contend that
any intentional or criminal acts by him exclude coverfagéis parents. It follows then, that if this
language in the intentional or criminal acts exclusions applies to preclude coverage, it matters not
whether the Bowers are innocent co-insureds under any of the exclusions.

It is true that a review of the intentional eind violation of law exclusions in the Policies
state that the Policies do not cover “bodily injury...caused intentionally by ....any insured...even if the
actual bodily injury or property damage is differéman that which was expected or intended from
the standpoint adiny insured’ or “bodily injury ... arising out of..violation of any criminal law for
whichany insured is convicted.” (See Policy Exclusip#s 10, 17). Yet, as the Bowers point out,
there also exists in the Policies the severabilayst which requires each insured to be considered
separately. Thus, they contend that the redikity clause cannot beeconciled with the “any
insured” language of the intentional and criminal acts exclusions when the severability clause
demands that the insurance applies separately to each insured.

As with the initial inquiry as to whether giegent acts of co-insureds are barred by the
exclusions, there is no direct Indiana law disaugshis issue. Moreover, there is also a split of
authority in other jurisdictions as to whetllee language “any insured” American Family utilizes
throughout its policies bars the Bowers from a deéewhen the policy also contains a severability
provision. Compare McCauley Enters. v. N.H. Ins. C@.16 F.Supp. 718, 721 (D.Conn.1989)
(holding that an exclusion referencing “any insured” barred recovery of losses by an innocent co-
insured); Michael Carbone, Inc. v. Gen. Accident Ins. G337 F.Supp. 413, 423 (E.D.Pa.1996)

(holding that an exclusion phrased “any insured” precluded coverage despite a severability clause);
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Chacon v. Am. Family Mut. Ins. C@88 P.2d 748, 752 (Col0.1990) (haidithat an exclusion for

the intentional acts of “any insured” precluded a negligent supervision claim despite a severability
clause)Oaks v. Dupuy653 So.2d 165, 168 (La.Ct.App.1995) (concluding that a severability clause
did not alter the scope of an exclusioaude phrased in terms of “any insurediy. Family Mut.

Ins. Co. v. Copeland-William841 S.W.2d 625, 629 (Mo.Ct.App.1997T e use of the phrase ‘any
insured’ makes the exclusionary clause unambiguous even in light of the severability claose.”);
Family Mut. Ins. Co. v. Moore912 S.W.2d 531, 533-35 (Mo.Bpp.1995) (holdng that a
severability clause did not negate an exclusiom&mages “arising out of business pursuits of any
insured ... by an insured’Northwest G.F. Mut. Ins. Co. v. Norgarsll8 N.w.2d 179, 180, 184
(N.D.1994) (holding that an exclusion for sexual@station by “an insured, an insured's employee
or any other person involved” preded coverage for a negligent supervision claim against another
insured, notwithstanding a severability clausakgat Cent. Ins. Co. v. Roemmi@81 N.W.2d 772,

774 (S.D.1980) (finding no ambiguitytime term “any insured” in a@xclusionary clause, even when
interpreted with a severability of insurance provisi@groff v. Farmers Ins. Co. of Was@g89 P.2d
1233, 1237 (Wash. App.1999)dlding that exclusions of coverage for injury arising out of child
molestation by “any insured” precluded coverage despite general severability claasgsk.F.

v. Joshua M.C.505 N.W.2d 418, 421 (Wis.App.1993) (holding that an exclusionary clause
referencing “any insured” precluded coveragerewhen read with a severability clauseth Am.

Ins. Co. v. AV & S145 F.3d 1224, 1229 (10th Cir.1998) (“[T]he term ‘any insured’ in an exclusion
clause in a policy that also contains a severatuldayse does not exclude coverage for all insureds
when only one insured is at fault.”Jransp. Indem. Co. v. Wya#t17 So.2d 568, 571 (Ala.1982)

(applying a severability clause and finding the term “any insured” in an exclusion ambiguous);
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Premier Ins. Co. v. AdamB&32 So0.2d 1054, 1057 (Fla.Dist.Ct.App.19@¥)lding that a severability
clause limited an exclusion fortantional acts by “any sured” to exclude coverage only for the
insured who intentionallgaused the injury)Brumley v. Lee963 P.2d 1224, 1228 (Kan. 1998)
(holding that a severability clause afforded eashiied his or her own policy despite an exclusionary
intentional act clause referencing “any insurediVprcester Mut. Ins. Co. v. Marnefl96 N.E.2d
158, 161 (Mass.1986) (interpreting a severability steio nullify a motor vehicle exclusion despite
the exclusion's “any insured” languag&in. Nat'l Fire Ins. Co. v. Estate of Fourned&2 N.W.2d
292, 295 (Minn.1991) (stating that a severability s@aprovided for separate coverage to named
insureds despite a household exclusion applying to “any insured”).

Under the doctrine dErie R.R. v. Tompking§04 U.S. 64 (1938), a federal court sitting in
diversity is bound by state substantive law. Whasdhere, the parties assert there is no controlling
state law, the court has the obligation to applyldieof the state as it believes the highest court of
the state would apply it fresented with the issugee Lexington Ins. Co. v. Rugg & Knopp, 1h65
F.3d 1087, 1090 (7th Cir.1999).

Here, the Court’'s review of the cases demonstrates that the Indiana Supreme Court has
provided some guidance (albeit not on facts identictiie present case but not far removed), as to

Indiana’s position on issues such as the one in this cagearikenmuth Mutuala minor child was

*The undersigned contemplated at great length certifying these issues to the Indiana Supreme
Court. However, pursuant to Indiana Appellate Fadea federal district court may certify a question of
Indiana law to the Indiana Supreme Court when “it appears to the federal court that a proceeding presents
an issue of state law thatdsterminative of the casend on which there is no clear controlling Indiana
precedent.” [emphasis added]. Here, because Amdraanily has asserted additional exclusions outside
of the three for which there is no clear Indiana prengdhe resolution of the certified questions by the
Indiana Supreme Court would not determine the case. There would remain genuine issues of material fact
as to whether additional exclusions would apphhus, the undersigned decided the issues as the
court believes Indiana’s Supreme Court would in accordanceBnigh
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molested by her babysitter’'s husband. 690 N.E.2d atBi@victim and her mother pursued a civil
battery claim against the molester. Neither tHeybdter, White, nor her husband officially notified

their homeowners’s carrier, Frankenmuth, of the claim, although Frankenmuth was generally aware
of the litigation and sent a reservation of rights fettEerankenmuth sent a letter to the attorney who
represented the babysitter and her husband, indicating that there was no coverage afforded for
damages resulting from the molestation of a childlr@questing copies of the lawsuit filings so that

it could determine if it had a duty to defend. Frankenmuth refused to defend White and eventually
she entered into a consent judgment with the plairittie Plaintiff's attorney then sought to execute

a judgment against Frankenmuth pursuant to the Homeowner’s policy.

Frankenmuth moved for summary judgment anguamong other things, that the claim was
excluded from the policy because the injuriesreadlted from the intentional acts committed by the
babysitter's husbandiFrankenmuth690 N.E.2d at 677. In response, the Indiana Supreme Court
concluded:

Frankenmuth’s intentional act arguments essentially an attempt to conflate the
conduct of White with that of her husbaimdorder to bring the consent judgment
within the intentional act exclusion. Thendamental problem with this strategy is
that [the plaintiff] never alleged th¥¢hite engaged in any intentional conduct or
participated in the molestation. [The plaintiff’'s] complaint accused White of only
negligent supervision, which supposedly exposed [the plaintiff] to the risk that
White’s husband would molest [the plaintiff].
Id.at 678. The court went on to hold that intenti@ta exclusion does not apply to White’s alleged
negligence. Id.
Notably, Frankenmuttdoes not involve the sexual mokesbn or criminal acts exclusions

and focuses solely on the intentional acts exeatusi that particular policy. However, American

Family makes no argument that the fundamental principle relied upon by the Indiana Supreme
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Court, i.e., that insurance policy exclusions firaclude coverage for intentional or illegal acts do

not preclude coverage for the negligent actions of other insureds under the same policy, would not
equally apply here. And, based upon the facts of this case and the hol&naglenmuththe
rationale applies equally to all three exclusiomsdeed, it would make little sense to delineate
among the three exclusions where the underlying peeiislentical in all three scenarios. Thus,

this court holds that under Indiana law, the sexual molestation, the criminal law, or the intentional
acts exclusions in American Family’s policies do not apply to preclude coverage for the alleged
negligent acts of a co-insured.

This court’s conclusion is also not altereddgerican Family’s contention that because the
language in the criminal law and intentional acts exclusions bars coverage for criminal or intentional
acts of “any insured” it bars coverage for innocent co-insured’s such as the Bowers. American
Family asserts that its exclusions are ungwbus and apply where “any insured” covered by the
Policies commits an intentional or criminal a¢twus, it attempts, once again, to conflate Jonathan
Bower’s intentional conduct with the alleged negfige of his parents thereby foreclosing coverage
and a duty to defend for the parents. American Family further contends that the existence of the
severability provision is irrelevant because the intentional and criminal acts exclusions contain
specific unambiguous language which disallows coverage.

This argument is similar to the one presemtiethe outset as to whether an “occurrence” to
trigger coverage could be found and, as etous courts have concluded, (seesligirg, adopting
American Family’s reasoning in the confines of this case would make the severability provision
superfluous. This is precisely the result thedndi Court of Appeals soudiatavoid in its holding

in Wayne TownshipThe Policies provide that the insuraapelies separately to each insured. Yet,
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it then attempts to exclude from the coveragentonal or criminal acts by another insured. The
Indiana Supreme Court in construing insurance mdibas held that an insurance contract should
be interpreted to harmonize the contract’s provisions rather than place them in cAlifmbdd v.
Meridian Security Insurance C@36 N.E.2d 243 (Ind. 2005). Hewereasonable insured would
believe from the severability provision that thesurance coverage and any exclusion of coverage
would be judged on the basis of their particdanduct and acts within their control. To then
exclude coverage on the basis of anotherretsa conduct creates a conflict between the two
provisions and denies the reasonable insuhedcoverage protection which the severability
provision affords. Accordingly, this court believhat Indiana would follow the reasoning of those
courts that hold that a severability clause providing for separate coverage to named insureds applies
despite language in an exclusion applying to “any insured.”

Accordingly, the court concludes that the sexual molestation, criminal acts, and intentional
acts exclusions do not apply teeplude coverage under the Policies to the Bowers for their alleged
negligence. American Family’s Motion for Summpdudgment on this issue is therefore DENIED.

B. Intra-Insured Exclusion

In her state court complaint, Butler allegeattthe Bowers stood “in loco parentis” to her
during the period in which she waexually molested by Jonathémloco parentismeans “in the
place of a parent.” Black's Laldictionary 803 (8th ed.2004). The done generally “refers to a
person who has put himself in the situation of a lawful parent by assuming the obligations incident
to the parental relation without going throutite formalities necessary to legal adoption. It
embodies the two ideas of assuming the parstasils and discharging the parental dutibsré

M.W.,913 N.E.2d 784, 788 (Ind.App., 2009) (quotkigwiadomski v. United StatdH9 F.2d 683,
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686 (6th Cir.1947).

As a result of the allegation that the Bowers were “stand-in” parents for Butler, American
Family asserts that it has no duty to defend beddwasBolicies exclude coverage for bodily injury
to any insured. (Policy Exclusions #11, p. 11). This provision seeks to exclude coverage for bodily
injury between insureds. The Policies further define “insured” as follows:

a. Insured meansyou and, if residents ofour household:

(1)  your relatives; and

(2) any other person under the ag@bin your care or in the care
of your resident relatives

(Policy, p. 1). According to American Familyasalysis, because Butler has sued under the theory
of “in loco parentis,” she qualifies as an d@gishal insured and the intra-insured exclusion bars
coverage.

Oddly, however, both American Family and B@wers agree that although the state court
complaint alleges that Butler was “in loco pars,” the evidence does not support such a finding.
In its reply brief American Family writes:

Plaintiff American Family and Defelants Michael and Anne Bower are in
agreement that Michael and Anne Bower did not assume parental duties as
to Defendant Gabriel Butler under the faof this case. Plaintiff American
Family also agrees that in order for the intra-insured exclusion in the
American Family homeowners policies to apply to Gabrielle Butler, she
would have to be considered a resident of the Bower household during the
times she was molested by Jonathan...Acae Family also agrees that it is
unlikely that evidence in the underlyingairof this matter will establish that
Gabrielle Butler was a resident oétBower household during the times she
was molested...For purposes of Plaintiff American Family’s second motion
for summary judgment, it will be assumibat there are questions of fact as

to the issue of “in loco parentis” agised in Defendant Gabrielle Butler’s
amended complaint in the underlying tort litigation.

(Reply, pp. 3-4).

American Family’s position above acknowledges one of the basic obligations on insurers
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when determining whether it will provide coveragela defense to a particular claim. Indeed,
because “the duty to defend ... arises before alfatis can be determined trial[,] an insurer

[must] examine the allegations of the complaint and make a reasonably complete investigation of
the facts [ ] before it can dengwerage and consequent defengexi. States Ins. Co. v. Aetna Life

& Cas. C0.,177 Ind.App. 299, 379 N.E.2d 510, 518 (Ind.Ct.App.1978)urn, it is incumbent on

the insured to present facts that indicate coverlagais case, American Family appears to concede
that there are disputed facts which are inttiieaof the coverage issue thereby making summary
judgment on whether the exclusion applies impossible at this stage. Accordingly, American
Family’s Second Motion for Summary Judgment iSNDED as to the issue of whether the intra-
insured exclusion bars coverage in this case.

C. Coverage for the Church on Fire, Business Pursuits Exclusion, Professional
Liability Exclusions

Next, American Family seeks summary judgment on the issue ofigrhiebwes a duty to
defend Michael Bower in his capacity as the Pastor of The Church on Fire based on Count V of
Butler’s state law complaint. In Count V, Butler alleges as follows:

13. That the Defendant Church andiesstor, Defendant Michael Bower,

had duties to its members, ancesiiically to the minor Plaintiff
herein...
14. That the Defendants, the Church and Michael Bower, knowing
Jonathan Bower's history and predilections, were negligent in the
supervision, hiring, and retention of Jonathan Bower, .
From these allegations, Butler seeks to hol@imerch and Michael Bower accountable for acts that

occurred at the Church.

According to American Family, the Policiesissue here cover only acts that occurred on
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the insured premises. Since it is undisputed incése that the Church on Fire was not the insured
premises, American Family asserts it has no obligation to defend Michael Bower for acts that
occurred on the church premises. It further asginat to the extent & Butler contends that
Michael Bower was negligent as the Pastor of the Church on Fire while acts of molestation was
ongoing there, no coverage exists under the home®apolicies because of the Business Pursuits
and Professional Liability exclusions in those policies:

4, Business. We will not covebodily injury or property damagearising

out of business pursuits or the rental or holding for rental of
any part of any premises except:

a. activities which are normally considered rimrsiness
*k%k
15.  Professional Liability. We will not coverbodily injury or property

damagearising out of the rendering or failing to render professional services.
(Policies, p. 11).

In response, the Bowers assert that there areiige issues of material fact as to whether
these two exclusions can be applied to the fadti®tase. According to them, there is absolutely
no evidence that acts of molestation for whichi&useeks to hold the Church and Michael Bower
as Pastor accountable occurred on the Churemiges or whilst Michael Bower was acting as
Pastor of the Church. Thus, if all the actsraflestation occurred at the insured premises, the
Bowers argue that neither of the above exolscan apply since Micha@bwer was not rendering
any professional services at the insured premises.

Again, the court is faced with the same basnet behind an insurer’s duty to defend, i.e.,
that is the duty to examine the complaint and itigate the facts. Having said this, the court agrees

with American Family that to the extent Butlerseeking to hold Michael Bower liable as Pastor
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of the Church on Fire for acts of molestatioattbccurred there, it would be entitled to summary
judgment based upon the business pursuits andsgiofal liability exclusions. However, as the
Bowers point out, the facts in the underlying tdrgation suggest that no acts of molestation
occurred at the Church while Michael Bower was employed as its Pastor and thus, the two
exclusions are inapplicable to the claim agatinstBowers. Thus, there exists a genuine issue of
material fact as to whether the exclusions sought to be employed by American Family are applicable
to preclude a defense. Thus, American Fasm#gcond Motion for Summary judgmentis DENIED

as to application of the two business relatedwesion but GRANTED as to whether the Church on

Fire is covered as an insured under the Policies.

D. Punitive Damages Exclusion

American Family contends that it is entitledtonmary judgment as to whether the Policies
cover punitive or exemplary damages. The Policies clearly provide that they do not cover “punitive
or exemplary damages.” (Policies, p. 12). In their response brief, the Bowers do not address
American Family’s argument th#ite Policies clearly exclude punitive damages. Accordingly,
based upon the plain language of the Policies, American Family is entitled to summary judgment
on this issue. American Family’s Second Matfor Summary Judgment is GRANTED as to the
claim that the Policies exclude claims for punitive damages against the Bowers.

Conclusion

Based on the foregoing, American Family’s Second Motion for Summary Judgment [DE
83] is GRANTED in part and DENIED in part ad seit herein. Consistent with this Order, the
court hereby DECLARES as follows:

Plaintiff American Family’s homeowner'spolicies provide coverage to Defendants
Michael and Anne Bower for the “occurrences” involving Jonathan L. Bower, Il alleged to
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have caused bodily injury to Defendant Galeie. Butler on the insured premises, subject
to any applicable exclusions.

Plaintiff American Family owes a duty tiefend Defendants Michael and Anne Bower for
the “occurrences” involving Jonathan L. Bowkmlleged to have caused bodily injury to
Defendant Gabrielle L. Butler on the insured pis&s, subject to any applicable exclusions.
Plaintiff American Family’s homeowner’s poligexclusions of coverage for acts of sexual
molestation, intentional acts, or criminal adtsnot exclude coverage for the negligent acts
of a co-insured.

Plaintiff American Family’s homeowners policies exclude coverage for punitive damages
claimed in the underlying litigation.

Plaintiff American Family does not owe any coverage to Defendant The Church on Fire
under the Policies for the events involving Jonathan L. Bower, Il alleged to have caused
bodily injury to Defendant Gabrielle L. Butler on the premises of The Church on Fire.
Plaintiff American Family does not owe a dilydefend The Church on Fire for the claims
allegedly arising out of the sexual molegiatof Defendant Gabrielle Butler on the premises

of the Church on Fire.

The remainder of the issues in American Family’s Motion for Summary Judgment require

the resolution of genuine issues of mateaatf Summary judgment is therefore DENIED as to

those issues.

Entered: November 5, 2010

s/ William C. Lee
United States District Court

26



