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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

THE ESTATE OF RICHARD
McNAMARA, Ill, Deceased,

Plaintiff,
Case No. 2:19-cv-109
V.

JOSE NAVAR and
RTR FARMING CORP.,

N N N N N N N N N N

Defendants.
OPINION AND ORDER

This matter is before theurt on the Motion for Judgmean the Pleadings [DE 35] filed
by the defendants, Jose Navar and RTRnitag Corp, on May 22, 2020, and the Motion for
Leave to Name Real Party in Interest PurstamRCP 17 [DE 40] filed by the plaintiff, The
Estate of Richard McNamara, Ill, Deceased, on May 29, 2020. Itis hereby ordered that the
Motion for Leave to Name Re®larty in Interest Pursoato FRCP 17 [DE 40] bERANTED
and the Motion for Judgmenn the Pleadings [DE 35] i2ENIED.

Background

On March 22, 2019, the complaint was filadhe name of The Estate of Richard
McNamara, lll, Deceased (Estate) against Mesear and RTR Farming Corp. for the alleged
wrongful death of Richard McNamara, llIFollowing the April 9, 2018 death of Richard
McNamara, lll, the Estate was opened in thed?Superior Court, Porter County, Indiana
naming the decedent’s wife, Vianne McNamaspersonal representative. On May 22, 2020,
the defendants filed a Motion for Judgement on the Pleadings [D&@&ihg that a non-entity

is prohibited from recovering undihdiana’s General Wrongful&ath Statute. Thereafter, on
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May 29, 2020, the plaintiff filed its Motion [DE 4@r leave to name Vianne McNamara as the
real party in interest pauant to Federal Rute Civil Procedure 17.
Discussion

Under Indiana’s General Wrongful Death 8tat an action must be brought by, and in
the name of, the personal repentative of the decedehtdiana Code 34-23-1-1;see Goleski v.
Fritz, 768 N.E.2d 889, 890 (Ind. 2002) (finding that “ctse has consistelytinterpreted the
statute to mean that only a personal representative appointéa twithyears of the decedent’s
death may file the action”).

Federal Rule of Civil Procedure 17(a)(1),(3) provides #t “an action must be
prosecuted in the name of the real party tariest,” however, “the court may not dismiss an
action for failure to prosecute the name of the real party inté@mest until, akr an objection, a
reasonable time has been allowed for the reay raitterest to ratify, join, or be substituted

into the action.” The purpose of Rule 17 is “teume against forfeiturand injustice’ in cases
where ‘an honest mistake has been made insthgahe party whose nantige action is to be
filed.” Federal Rule of Civil Procedure 17 advisory committee’s note (1966atown
Properties Management, Inc. v. Wheaton Van Lines, Inc., 271 F.3d 164, 170 (4th Cir. 2001)
(internal citatons omitted)see also Cosid, Inc., ex rel. La FortuneIns. Co. v. Vessel Rolwi,
1972 WL 327807, at *1 (7th Cir. 1972) (finding th#te very reasons why Rule 17(a) was
promulgated in its present form ... [is] to insagainst forfeiture anihjustice”). As a result,
courts tend to be more “lenienti granting a motion for leave to me the real party in interest
when an honest mistake occurrdeederal Rule of Civil Procedure 17 advisory committee’s

note (1966).

A Rule 17 “substitution of plintiffs should be liberally allowed when the change is



merely formal and in no way alters the originaingaint’s factual allegations as to the events or
the participants.Advanced Mangetics, Inc., v. Bayfront Partners, Inc., 106 F.3d 11, 20 (2nd
Cir. 1997);see also Sowell v. Dominguez, 2011 F.Supp.2d at *8 (internal citations omitted)
(holding that the plaintiff's stas as personal representative flierely formal and in no way
alters the known fac@nd issues on which this actiorbigsed”). However, courts are less
inclined to allow for such changes if there is evide of “bad faith” on thpart of the plaintiff,
or an “effort to deceive gorejudice the defendantgvietal Forming Technologies, Inc. v.
Marsh & McLennan Co., 224 F.R.D. 431, 436 (S.D. Ind. 2004)térnal citations omitted).

The plaintiff concedes that Vianne McNammahould have beenmad as the plaintiff
in the instant matter. Maing the Estate as the plaintiff wag ttesult of an honest mistake. The
plaintiff, however, argues th#tis “oversight” was not broughd its attention until May 22,
2020 when the defendants filec&thMotion for Judgmeton the Pleadings [DE 35]. Seven days
later, on May 29, 2020, in response to the defendabjsction, the plaintffrequested leave to
name Vianne McNamara astheal party in interest.

The plaintiff contends thdahroughout the entireourse of this litigation, Vianne
McNamara has prosecuted the cagas the signatory of the discaygand was the only point of
contact with the Estat&hus, the plaintiff suggests that Ayjowing the caption to be amended
from “The Estate of Richard McNamara, Ill, @ased” to “The Estate of Richard McNamara,
lIl by Vianne McNamara, Personal Representatine,’allegations in theomplaint will change
and Vianne McNamara will continue to act ie ghersonal representative capacity. Therefore,
the defendants will not be prejudiced in any way.

The defendants argue that the plaintiff's resjue substitute Viane McNamara as the

real party in interest should lbienied solely on the bs that it was filedour months after the



last date, January 31, 2020, to seek leave wt ¢o join additionaparties and to amend
pleadings as laid out in the court’s Rule 18esr Therefore, the defendants believe that the
plaintiff must firg satisfy the “good cause” standard unBederal Rule of Procedure 16(b)(4)
as to why it waited four monttedter the pleadings-amendment deselended to ask the court to
substitute the real party in interest.

The defendants are mistaken in believing Bale 16 governs the plaintiff's request to
name Vianne McNamara as tteal party in interest. Fedémule of Civil Procedure 17
controls, and the facts demonstrate that the plagtifected its failure to prosecute in the name
of Vianne McNamara in a reasasle amount of time, seven dafser the defendants filed their
only formal objection.

Additionally, the defendas failed to show how they migbe prejudiced by this change.
Even so, there are no facts to establishttietiefendants would be prejudiced by simply
changing the name of the plaintiff from the Estat®ianne McNamara. Ifact, the court finds
that the defendants have digmd blatant gamesmanship. The defendants deliberately waited
until May 22, 2019 to formally object by way of its Motion for Judgement on the Pleadings [DE
35], which was less than two months aftee statute of limitations expired.

For the foregoing reasons, the Motion for Letvélame Real Party in Interest Pursuant
to FRCP 17 [DE 40] iISRANTED, and the Motion for Judgemeaoi the Pleadings [DE 35] is
DENIED.

ENTERED this 21st day of October, 2020.

/sl Andrew P. Rodovich
United States Magistrate Judge



