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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

RANDALL PAVLOCK, KIMBERLEY )
PAVLOCK, and RAYMOND CAHNMAN, )

Plaintiffs,

V. Case No. 2:19-cv-466

—

ERIC J. HOLCOMB, in his dicial capacity as )

Governor of the State of Indiana; )
CURTIS T. HILL, in his offical capacity as )
Attorney General of the State Widiana; )
CAMERON F. CLARK, in hs official capacity )
as the Director of the State of Indiana )

Department of Natural Resaas, and TOM )
LAYCOCK, in his official capacity as Acting )
Director for the State of Indha Land Office, )

)

Defendants. )

OPINION AND ORDER

This matter is before the court on the Mottorintervene [DE 7] fed by the intervenor,
Save the Dunes Conservation Fund, Inc., on Dee 18, 2019. For the following reasons, the
motion iSDENIED.

Background

The plaintiffs, Randall Pavlock, Kiberley Pavlock, and Raymond Cahnnseek to
enjoin the defendants, Indiana officials, froomtinuing to enforce gecent Indiana Supreme
Court decision that declared that private lakefront owners, such as the plaintiffs, cannot own
property below the “ordinary high waterark” (OHWM) of Lake Michigan.SeeGunderson v.
State 90 N.E.3d 1171 (Ind. 2018)ert. denied sub non&underson v. Indianal39S. Ct. 1167

(2019). As a result dsunderson the plaintiffs allege thahe State owns what once vas
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plaintiffs’ beach property below the OHWM. Thajitiffs claim that their property was taken
without just compengi®mn as a result dBunderson(takings claim).

Save the Dunes petitions to intervene in thégter as of right under Federal Rule of Civil
Procedure 24(a)(2) or, in thdeinative, permissive under Federal Rule of Civil Procedure
24(b)(1)(B). Save the Dunes seeks to defenth#mbers’ rights to use the beach below the
natural OHWM. It also seeks to protect itgamizational interests in maintaining the public
status of the shore to facilitate its mission prmjrams to presentbe public use and the
environment of the shore.

The plaintiffs filed a response opposi@gve the Dunes’ motion on January 27, 2020.
The plaintiffs claim that Save the Dunes laclending to intervene. Meover, the plaintiffs
assert that Save the Dunes doeshave the right to intervemnmder Rule 24(a)(2) nor has it met
the requirements for permissiirgervention under Rule 24(b). The defendants also filed a
response opposing Save the Dunes’ motiantgrvene on January 28, 2020. The defendants
contend that they have the authority and abititfully defend the constitutionality of Indiana
law. Save the Dunes filed a reply on February 11, 2020.

Discussion

Federal Rule of Civil Procedure 24 provides for interventioboth as of right and
permissively. On a timely motiothe court must permit anyoneitdervene who: (1) is given
an unconditional right to intervene by federal s&gtot (2) claims an terest relating to the
property or transaction that isetlsubject of the action, and isstuated that disposing of the
action may as a practical matbempair or impede the movant’s ability to protect its interest,
unless existing partiesdequately represent that intereSederal Rule of Civil Procedure

24(a). Permissive intervention is allowed so longlaes motion is timely, and the petitioner “has



a claim or defense that shaxeish the main action a commajuestion of law or fact."Federal
Rule of Civil Procedure 24(b)(1)(B).

In order to intervene as dafjht under Rule 24(a), tiigeventh Circuit requires the
proposed intervenor to ebtesh Article 11l standing.SeePlanned Parenthood of Wisconsin,
Inc. v. Kaul, 942 F.3d 793, 798 (7th Cir. 2019) (“[a] pawtithout standing cannot intervene as
of right”). Save the Dunes does not argue thiaa# standing in its awright to intervene.
Instead, Save the Dunes contends that it hasiaismal standing to tervene as of right on
behalf of its members. Anganization has associationalrsiing, and may bring suit on behalf
of its members, when these three criter@araet: (a) its membergould otherwise have
standing to sue in their own right; (b) the netgts it seeks to protect are germane to the
organization’s purpose; and (c) neither the clagserted nor the relief requested requires the
participation of individual members in the lawsuitunt v. Washington State Apple
Advertising Com'n 432 U.S. 333, 343, 97 S. Ct. 2434, 2441 (1977).

Save the Dunes has argued that sevelitd aiembers have standing to sue in their own
right. It claims that the religequested by the plaintiffs, granted, would significantly impair
its members’ use and enjoyment of the lakest@low the natural OHWM. Further, Save the
Dunes asserts that a judgmentamor of the plaintiffs woulerase its members’ public trust
rights and replace them wislignificantly more limited'walking easements.”

The plaintiffs have indicated that Save Dwnes’ members haveasure, vested rights to
walk along the shore below the OHWM on the dispytroperties regardis of the outcome of
this matter. The plaintiffs have indicated that their sole concern in the instant matter is “the
Gundersoncourt’s conclusion that Indianholds exclusive title to the shore of Lake Michigan

below the OHWM,” not public trust rightin Indiana. (DE 21, p. 7).



Thecourtin Gundersonrefused to define the scopemfblic rights other than stating
that “[tlhere must necessarily be some degfdemporary, transitory occupation of the shore
for the public to access the waters, whethen&uigation, commerce, or fishing—the traditional
triad of protected usesider the common-law publicust doctrine.” (citindllinois Cent. R. Co.
v. State of lllinois 146 U.S. 387, 452, 13 S. Ct. 110 (1892T'he court concluded thagt a
minimum walking below the natural OHWM along the sé®of Lake Michigan is a protected
public use in Indiana.’'Gunderson 90 N.E.3d at 1188. The couirt,exercising judicial
restraint, specificallgtated that, “any enigement of public righten the beaches of Lake
Michigan beyond those recognizediay is better left to the me representative lawmaking
procedures of the otherdnches of governmentGunderson 90 N.E.3d at 1188. Thus, the
Gundersoncourt left open the possibility that teneral Assembly could expand the scope of
public trust rights and uses.

The public trust doctrine gives the State tilenavigable waters and their beds within
their borders.PPL Montana, LLC v. Montana565 U.S. 576, 603-604, 132 S. Ct. 1215, 1235
(2012). A judgment in favor dhe plaintiffs would eraseommon-law public trust rights
because the shore no longer would be land “mefdist” for public us, rather it would be
owned by the plaintiffs. Thus, Save thari@s members would be subject to a walking
easement, a non-possessory righwvalk through a portion another’s private propertySee
Washington Metro. Area Transit Auth. v. Georgetown Unit80 F. Supp. 2d 137, 140-141
(D.D.C. 2001)rev'd on other grounds347 F.3d 941 (D.C. Cir. 2003). “Walking easements” are
limited to walking, jogging, or running on foahd for no other purpose. Accordingly, a

judgment in the plaintiffs’ favowould exclude thos#raditional triad ofprotected uses under



the common-law public trust doctrine” inciag fishing, navigation, and commerce found in
Gunderson.

Furthermore, the Indiana General Assembly passed House Enrolled Act 1385, which
codified the decision iGunderson. See2020 Ind. Legis. Serv. Pub. L. 164-2020 (H.E.A. 1385)
(WEST). HEA 1385 also clarified that the pubii@y use the public trufor any recreational
purpose, which “means any of the followin@:) walking; (2) fishing; (3) boating; (4)
swimming; and (5) any other recreational purposevlich Lake Michigan is ordinarily used, as
recognized by the commission foetpurposes of this sectionl’hd. Code § 14-26-2.1-4
(codifying HEA 1385, effective Julg, 2020). Accordingly, Save the Dunes has shown that if
the plaintiffs prevail in thignatter it would have an impact @e members’ rights to use the
Lake Michigan shoreline.

Save the Dunes asserts ttiad interests they seek to protect are germane to their
organizational purpose. The plaifs concede that Save the Dergatisfies this factor, but the
defendants disagree. Save the Dunes’ missitio {greserve, proteend restore the Indiana
Dunes and all natural resourgesNorthwest Indiana’s Lak®lichigan Watershed for an
enhanced quality of life." (Johnson Aff. { Sge alsdttps://savedunes.org/. Save the Dunes
represents that it has expandedciirrent mission to protect nsembers’ and the public’s rights
to freely access and use the lakesh@ee(Johnson Aff.  17) (“Whiléhe protection of natural
resources has been our primary goal, we haeeifmed broad public access to the shoreline and
dunes; in particular, we haveught against efforts to privaéizhe lakefront and exclude the
public.”).

The defendants argue that thk&ings claim at the center of this case is not germane to

Save the Dunes’ environmental and conservation interests because its mission is “to preserve,



protect and restore the IndiaDanes and all natural resouréesNorthwest Indiana’s Lake
Michigan Watershed for enhancedality of life.” Thus, the dendants contend that Save the
Dunes’ mission statement says nothabout seeking to “proteits members’ and the public’s
rights to freely access and use lddeeshore.” Instead, the defentehave indicated that Save
the Dunes has sought only to ayprivatization of the shoreliress a means of protecting natural
resources and not to maintain public access tstibee. Therefore, the defendants contend that
Save the Dunes’ interest in the instant matter is not germane to its purpose.

In order to establish thesond prong of the associatiostdnding test, an organization
must offer “competent proof” #t the interests it seeks to protect are “germane to its
organizational purpose.Wiggins v. Martin 150 F.3d 671, 675 (7th Cir. 1998). The defendants
seek to conduct a microscopic analysis of SheeDunes’ mission s&nent but that is not
necessary. Save the Dunes has offered eviderbeding affidavits, that it attempts to block
private ownership of beaches as part of itssiorsto preserve the Indiana shores along Lake
Michigan. That is enough to establish thatitiierests it seeks to protect are germane to its
organizational purpose. Because Save the Domesffered competentieence, it has satisfied
the second prong of théunt test.

Finally, Save the Dunes asserts that indiviism@ambers’ participatin is not necessary.
Save the Dunes does not assert a claim for dasnar relief for its individual members.
Moreover, neither the defendants nor the pldmtiive argued that Save the Dunes does not
satisfy this prong necessary for associatioraalding. Because there is no dispute that the
lawsuit does not require the paipation of individual membersf Save the Dunes, the third
prong of theHunt test is satisfied. Save the Duines established thkree prongs of thelunt

test and has associational standing to intervene.



Next, Federal Rule of Civil Procedure 24(a)(2) requires a proposed intervenor to satisfy
these four requirements to obtaitervention of right: (1) atnely application for leave to
intervene; (2) a claim of interest relating to thegarty or transaction tha the subject of the
action; (3) a danger that disitien of the action may as agmtical matter diminish the
applicant’s ability to protect that interest; g@dl existing parties to a case will not adequately
represent the applicant’s intereSteeSokaogon Chippewa Cmty. v. Babbit14 F.3d 941, 945—
46 (7th Cir. 2000). The burden is on the party sepkd intervene to shothat all four criteria
are met.Keith v. Daley 764 F.2d 1265, 1268 (7th Cir. 1985).

The court finds that Save the Dunes hasané two of the four requirements necessary
to obtain intervention of rightSave the Dunes filed its motion to intervene 13 days after the
lawsuit was filed. Thus, the motion to intervewas timely. Moreover, #hcourt finds that the
interests of Save the Dunes and its indli@l members could be impeded by an outcome
favorable to plaintiffs. Howevedespite meeting these twatérements, Save the Dunes has
not shown that it has a directdsignificant legal interest ineldisputed properties or that the
defendants will not adequately represent its interest.

Save the Dunes contends that it has an interélse plaintiffs’ clams because the public
trust benefits its individual merebs. However, the defendants/bargued that it is the State
which holds that land in trustiféhe public, and as the trustéds the State who holds the
ultimate right in safeguarding the public truSteelllinois Cent. R.R. Co. v. lllinois 146 U.S.
387, 452 (1892). The defendants ast&t the only two partiesith a direct and significant
legal interest in the plaintiffs"SAmendment takings claim atiee property owners and the

State.



The proposed intervenor must demonstratgect, significant, ad legally protectable
interest in the question esue in the lawsuit, and such irgst must be unique to the proposed
intervenor. Wisconsin Educ. Ass'n Council v. Walker05 F.3d 640, 658 (7th Cir. 2013). The
interest must be based on a right that beldodise proposed intervenor rather than to an
existing party in the suitWade v. Goldschmid673 F.2d 182, 185 (7th Cir. 1982). The interest
must be so direct that the applicant would havedfat to maintain a clan for the relief sought.”
Keith v. Daley 764 F.2d 1265, 1268 (7th Cir. 1985) (quotihgyman v. Exchange National
Bank of Chicagg 615 F.2d 1190, 1193 (7th Cir. 1980)).

In the instant miger, the plaintiffs clam that their private pragrty was wrongly taken for
public use. In a similar casthe Seventh Circuit held thatelonly two parties with a legal
interest in an eminent domain action were glovernment and the private property owners.
United States v. 36.96 Acres of Land, More orskeSituated in LaPorte Cty., State of In@54
F.2d 855, 858 (7th Cir. 1985). Accordingly, theotlggal interests were the government’s power
to exercise eminent domaindithe property owner’s titl® the property subject to
condemnation.36.96 Acres of Land, More or Less, Situated in LaPorte Cty., State of, Ins4
F.2d at 858.

It is true that Save the Dunes’ membigyhave a cognizable public trust property
interest in the Lake Michigan shorelin8eeProtect Our Parks, Inc. v. Chicago Park DisB85
F. Supp. 3d 662, 687 (N.D. Ill. 2019). However, the puiplist interest does not rise to the level
of a “significant protectable interest” to intervene if"a®nendment takings claim. Such a
claim only can be brought against and defenolethe government which allegedly took the
property. See36.96 Acres of Land, More or Less, S#ted in LaPorte Cty., State of Ind754

F.2d at 858 (“No entity, public or private, othliean the legislature, can claim the sovereign



authority to condemn property—direct, significant legally protectable interest—unless
Congress has delegated that authority to the fartSave the Dunes has not been delegated
authority by Congress to defeadainst a takings claim.

Next, Save the Dunes has argued that tfendants inadequately represent its interests
and that its and the defendants’ interests conflgave the Dunes haglinated that it does not
seek to protect the government’srewship interest in the beachframtto act as a representative
of the State. Instead, Save henes’ asserts thatehr public trust and conservation interests are
distinct from the governmestregulatory interest. Saveetlbunes contends that because the
defendants are not “charged bwfavith upholding public trust ghts, they do not adequately
represent Save the Dunes’ interests.

However, the plaintiffs assert that a pregtion of adequate represtation is established
when the current party is the gomment charged with protectitige interest at stake. The
defendants make a similar argumtrdt they adequately repres&ave the Dunes’ interests.
Further, the defendants contendtthontrary to Save the Dunesssertion, it is the defendants’
duty to protect public trust rights.

A proposed intervenor can sayishe fourth requirement of thdunt test by showing that
the current representation of itgerest may be inadequatelanned Parenthood of Wisconsin,
Inc. v. Kaul, 942 F.3d 793, 799 (7th Cir. 2019) (citiligoovich v. United Mine Workers of
Am.,, 404 U.S. 528, 538 n.10, 92 S. Ct. 630, 636 (197R)}.there is a rebuttable presumption
of adequate representation whhe proposed intervenor and a party have the same l§aal,

942 F.3d at 799. When the proposed intervendraaparty have the same goal, the proposed
intervenor must show a cditt between it and the partyKaul, 942 F.3d at 799. The rebuttable

presumption of adequate repeagation becomes even strongdren the party is a government



agency charged with protecting the intereshatcenter of an applicés proposed intervention,
unless there is a showing of “gross negige” on the part of the governmemtaul, 942 F.3d at
799.

Although Save the Dunes and the defendants atodds over the exact boundary of the
OHWM, their interests are the same. SaweeDnes and the defendants seek to defend the
various holdings o6Gunderson particularly that the State holds in trust for the public exclusive
title to the shore of Lake Michigan up to the OHWRKunderson 90 N.E.3d at 1184-1188. The
location of the OHWM boundary i#ot part of the claim. Moreover, there has been no
indication that the defendants have interests that are contrary to tlestmtef Save the Dunes
or that they will fail to uphold Indiana law. It is the defendants’ daifyrotect public trust
rights. Sedlllinois Cent. R. Cq 146 U.S. 387, 452-453 (the govermmewns the land in trust
for the benefit of the public and cannot abanthair obligation). The defendants want to
preserve the public’s right to @ess the shore below the OHWM disave the Dunes’ interest.
Accordingly, since the defendants adequatelyasgmt Save the Dunes’ interests in the instant
matter, the court finds that @athe Dunes’ request to imene as of right is denied.

In the alternative, Save the Dunes arguasiths entitled to penissive intervention.

Save the Dunes contends thatitstion was timely and its defessinclude questions of law and
fact in the takings claim, botof which are required in Rule 24(b)(1)(B). However, the
defendants argue that permissive intena@ntvould unnecessarily complicate the issues by
allowing a private party to defend a constitutional claim. The plaintiffs additionally have argued
that permissive intervention should be deniedduse Save the Duneddrest is adequately

represented by the defendants.
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UnderRule 24(b)(1)(B), an applicant may permissively intervene (1) when the
applicant’s claim or defense skara common question of lawfact with the underlying claim;
and (2) independent jurisdiction existsgas ex rel. Foster v. Marand78 F.3d 771, 775 (7th
Cir. 2007). Permissive interveati is entirely discretionarySokaogon Chippewa Cmty214
F.3d at 949. In addition, courts “must considiether the intervention will unduly delay or
prejudice the adjudication ofdforiginal parties’ rights.’Rule 24(b)(3).

The interests in permitting $athe Dunes to intervene and promote their environmental
conservation goals are outweigh®dthe complications involveid a party intervening in a
takings claim. Adding an exttayer of issues when deciding what role Save the Dunes would
play in the underlying litigation would needlgssomplicate the caseAlthough the factors in
Rule 24(a)(2) are not decisive in a motionpermissive intervention, they can still be
considered.Planned Parenthood of Wisconsin, In®42 F.3d at 804. Here, the court has found
that the interests that Save the Dunes seeglotect are being adededy represented by the
defendants. As such, Save the Dunes’ regioe permissive int@ention is denied.

Based on the foregoing reasong kotion to Intervene [DE 7] IBENIED. Save the
Dunes’ Answer and Affirmative Defenses t@iRltiffs’ First Amended Complaint [DE 38] is
STRICKEN.

ENTERED this 24th day of September, 2020.

/s/ Andrew P. Rodovich
United States Magistrate Judge
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