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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION

ELIKA D., on behalf on minor child J.E.J., )
Plaintiff, )
)

V. ) CAUSE NO.: 3:18cv-1006JVB

)

ANDREW SAUL, Commissioner of the )
SocialSecurity Administration, )
Defendant. )

OPINION AND ORDER

Plaintiff Elika D., on behalf of her minor son JEskeks judicial review of the Social
Security Commissioner’s decision denyiigd’sdisability benefits and asks this Court to remand
the casekFor the following reasons, this Coueimandghe Administrative Law Jud¢gedecision.

PROCEDURAL BACKGROUND

Plaintiff appliedfor supplemental social security incotmenefitson behalf of JEJ, a minor
child, on February 7, 201& March 2013, JEJ was found to be disabled as of February 7, 2013.
At a continuing disability review, JEJ was found to be no longer disabled as of July 21, 2016, when
he was five years oldPlaintiff and JEJ appeared at a hearing on October 3, 2017, wegnedre
unrepresentedifter the hearingthe Administrative Law Judge (“ALJ"jound thatJEJsuffered
from themedically determinable impairments of speech and language impairmentstand as
butthatthosesevere impairments no longer functionally equal the Listings of Impairn{&ms.
14-15).This decision became final when the Appeals Council denied Plaintiff's requestitowm.
(AR 1).

STANDARD OF REVIEW
This Court has authority to review the Commissioner’s decision under 42 U.S.C. 8§ 405(g).

The Court will ensure that the ALJ built an “accurate and logical bridge” froneregdto
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conclusion.Thomas v. Colvin745 F.3d 802, 806 (7th Cir. 2014). This requires the ALJ to
“confront the [plaintiff's] ewdence” and “explain why it was rejectedihomas v. Colvin826
F.3d 953, 961 (7th Cir. 2016). The Court will uphold decisitbrat apply the correct legal standard
and are supported by substantial evideBecescoe ex rel. Taylor v. Barnhard25 F.3d 345, 351
(7th Cir. 2005). Evidence is substantial if “a reasonable mind might accept [it] as @daqua
support [the ALJ’s] conclusionRichardson v. Peralggl02 U.S. 389, 401, 91 S. Ct. 1420, 28 L.
Ed. 2d 842 (1971).
DISABILITY STANDARD

To be considered disabled, a child must have a “physical or mental impairment, which
results in marked and severe functional limitations, and which can be expectadttm résath
or which has lasted or can be expected to last for a continuous period of not lessniwanthk2’
42 U.S.C. § 1382c(a)(3)(C)(1J.0 evaluae claims for a child’s supplemental security income
under the Social Security Adhe Commissioner looks to whether the claimant has a medically
determinable severimpairment or combination of impairmentsat meet, medically equal, or
functionally equal the requirements of a listed impairment in 20 C.F.R. Pt. 404, Subpt. P, App. 1.
Id.; 20 C.F.R. 8§ 416.926a(dh making a listing determinatipan ALJ must analyzéhe severity
of theclaimant’simpairments using agappropriate categoriekl. To be found disabled, the ALJ
must find an “extreme” limitation in one category or a “marked” limitation in domains.Id.
For children ages three to six, such as JEJ,laheXamines thdomains ofacquiring and using
information, attending and completing tasks, interacting and relating with others, moving about
and manipulating objects, caring for oneself, and health and physicabeisy. 20 C.F.R. §

416.926a.
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Once a claimant is found disabldds impairments will be periodically evaluated in a
continuing disability review by the Social Security Administration to determine whkéhis still
eligible for benefitsSee20 C.F.R. 88 404.1589, 416.994a. In the continuing disability review, the
administration considers whether the claimant has experienced medical impréw&@neoenthe
previous determination. 20 C.F.R. 8§ 404.994(a)(1). If there has been medical improvement, the
administration must consider whether the impairmstiltsneet or medidéy or functionally equal
the severity of thappropriatd.isting. Id. If the impairment no longer meets or equals the Listing
under which he was previously found disabled, the administration must consider whether he is
disabled undeanotheriisting, asdescribedabove.

ANALYSIS

Plaintiff contends that the ALJ failed amlequatelylevelop a full and fair record given that
Plaintiff was unrepresentedndthatthe ALJ mischaracteredevidence and fagldto acknowledge
evidencethat contradicted his decision.

A. Waiver of Counsel

Plaintiff appeared at the hearing unrepreseriied stated that she wanted to proceed
without counsel Although Plaintiff does not contest theaiver, the Court addresses the
circumstances of Plaintiff'pro sestatus because a waiver is only valid if the plaintiffgisen
sufficient information to enablgher] to intelligently decide whether to retain counsel or proceed
pro se."Thompson v. Sulliva®33 F.2d 581, 584 (7th Cir. 199@uotingHawwat v. Heckler608
F. Supp. 106, 108 (N.D.11.1984)).

At the beginning of the hearing, the following exchange occurred:

[ALJ]: Okay. Now, you have the right to be represented by counsel, or some other

representative of your choice. Yoeceived that notice in the mail. You want to be
represented?
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[Plaintiff]: No, they didn’t—they said-they didn’t explain that to me right either,

so |-
ALJ: All right.
P:—just, yeah.

ALJ: Now, there are attorneys and representatives thatakélthese cases a lot of

times and they don’t charge a fee unless successful. And, if you like, I'll give you

an opportunity to obtain counsel.

P: No, just going forward today.

ALJ: You want to go ahead?

P: Yes.

(AR 35-36). To ensure a valid waivenf counselthe ALJ must ‘explain to thepro se
claimant (1) the manner in which an attorney can aid in the proceedings, (2) the ppséitvde
counsel or a contingency arrangement, and (3) the limitation on attorney fees to 25 pgrasht of
due benefits and required court approval of the fdadsion v. Shalalal3 F.3d 243, 245 (7th Cir.
1994) Although the ALImentionedhe possibility ofa contingency fearrangementhe did not
explain howan attorney could aid the proceedingsgiscuss the limitation on attorney fe€ghe
ALJ’s failure to do so renders Plaintiff's waiver invalid. Further Plaintiff's testimony indicates
that she either did not receive or did not understhadvritten rotice the ALJ was referringo.
(AR 36) (“they didn’t explain that to nip Although Plaintiff separately signed a Waiver of Right
to Representation, that form did not address any of the issues describedSab@»& 139).
Accordingly, the Court finds that Plaintiff did ndtrfowingly andintelligently waive [her] right

to counsel." Thompson933 F.2dat 585 see alsdHiatt v. Saul, No. 3:1V-00182 2020 WL

1910346, at *4 (N.D. Ind. Apr. 20, 2020)The exchange between Mr. Hiatt and the ALJ as well

! The fact that the law on attorney fees has changed since this standard was adopted does not relieve the AL of his
obligation to explain it. Binion, 13 F. 3d at 245.
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as the signed waiver form did not rise to the standard required for a valid waiver of
representation.”)Because Plaintiff’'s waiver of representation was invalid, the Commissiuoter
Plaintiff, carries the burden showing that the ALadequately devel@ulthe record, or the case
must beremandedid.; Binion, 13 F.3dat 245.
B. Full and Fair Record

The ALJ “has a duty to develop a full and fair record” that is enhanced when the claimant
is unrepresentedNelms v. Astrue553 F.3d 1093, 1098 (7th Cir. 2009yhile a claimant
represented by counsel is presumed to have made his best case before the Alch no s
presumption attaches to an unrepresented clainakinher v. Astrue}78 F.3d 836, 841-42 (7th
Cir. 2007) (citng Sears v. Bowe40 F.2d 394, 402 (7th Cir. 1988)). Accordingly, when someone
“proceeds without counsel, an ALJ has a duty to ‘probe][ ] the claimant for possible tiksadild
uncover| ] all the relevant evidenceMallett v. Barnhart 81 F. App’x 580, 582 (7th Cir. 2003)
(quotingBinion, 13 F.3d at 245); see aldlelson v. Apfel131 F.3d 1228, 1235 (7th Cir. 1997)
(“when the claimant is unrepresented by counsel, the ALJ has a duty to ‘scrupuledsly a

conscientiously probe into, inquire of, and kexp for all relevant facts™) (quotinghompson933

F.2d at 585). Some of the factors a court will consider when determining whethésJ dmag
developed the record include:

(1) whether the ALJ obtained all of the claimant’s medical and
treatment recordq2) whether the ALJ elicited detailed testimony
from the claimant at the hearing (probing into relevant areas,
including medical evidence on the record, medications, pain, daily
activities, the nature of all physical and mental limitations, etc.), and
(3) whether the ALJ heard testimony from examining or treating
physicians.

Ferguson v. Barnhay67 Fed App’x 360, 367 (7th Cir. 2003).
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The ALJfailed toobtain anumber of records thatererelevant taJEJ’scondition.Between
2014 and 201@8EJattendedat least twapreschool programs Oxbow Elementary Schoohnd
Open Arms Child Care Preschool Ministrieffom whichrecords were not requested. (AR 170,
176). In JEJ's kindergarten Individualized Education Program (“IEP”) report from Nbgem
2016, it was noted that “[p]rogress reports will be reported quarterly,” (AR 238), batrémsts
arealsoabsentAlthough JEJ is alleged to have asthma attacks about once(AR&4), and
requires help going to the bathroom at scdd® 86), no nursing records froamy schoolare
present in the recordhe medical records are similarly incomplete. Although Plaintiff alleged JEJ
wentto the emergency room ten times between March 2016 and March 2017, at Elkhaat Gener
Hospitd and Goshen Hospital (AR 84), there are no treatment records from Goshen Hospital
therecord Althoughthe records were requestéde requestvasapparentlydeniedbecause the
requester failed to identify the dates of treatm@eeAR 722). With an unrepresented claimant,
it was the ALJ’s job to “uncover” those recorffallett, 81 F. App’xat582.

The hearing itself was cursory, lasting only ten minutes, and the ALJ didlfibthis
burden to &licit[] detailed testimony from the claimahEerguson 67 F. App’x at 367The ALJ
did not ask about any pain JEJ was suffering, side effects from the medicationstalkirngger
his daily activities. Nor did the ALJ follow up on tme@merousmental and physical limitations
alleged such as JEJ's difficulties with speech and communication (ARB180his inability to
pay attention (AR 184), his reported shortness of biteattimes a day (AR 226), his pneumonia,
bronchitis and colds occurring roughly once a mofdt,(or his repeated absences from school
(Id.). Although JEJ himself attended the hearing, the ALJ made no effort to speak to him about his
condition, othethan asking a single question about the hat he was we&@e¢AR 42). The

hearing fell well below the standamwed to unrepresented claimantm ALJ who will
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“scrupulously and conscientiously probe into, inquire of, and explore for all relevant facts
Thompson933 F.2d at 585. Remand is required on that basis.
C. Interpretation of Evidence

Although the case is being remanded for the ALJ’s failure to develop the record, the Court
briefly addressesomeof Plaintiffs’ argumentshat the ALJ mischaracterized or ignored relevant
evidence

The ALJ found that JEJ has Hatb limitations in the domain of attending and completing
tasks (AR 18.) To support this decision, the ALJ noted that JEJ has not been diagnosed with
attention deficit/hyperactivity disorder, does not take any medication for alnmepérment, and
does not have an IEP for attention, persistence, or pace probldmésn o finding, theALJ
appeared ttcherry-pick facts that support a finding of nalmsability while ignoring evidence that
points to a disability finding.Denton v. Astrue596 F.3d 419, 425 (7th Cir. 2016)pr example,
while JEJ did not have an IEP specifically addressing attention, persistence,,dheHeR he
does have includea psychological evaluation that states JEJ difficulty with attention and
staying on tasklAR 234-35).

The ALJfound that JEJWas able to get back on task after bawdjrected’ citing JEJ's
school record4AR 18). However the records cited do not support that concluste®AR 232
244).The only discussion dfredirectiori relates taJEJ's frustration when other people cannot
understand what he is sayind\R 235) JEJ's kindergarten teacher indicated that JEJ “needs
several reminders to stay on ta8k@AR 247). More to the point, the fact that JEJ could be
“redirected”to finish a task does not support a conclusion that he has no limitations in completing
tasks. The regulationsdicatethat older infants and toddlers (ages one through three) should be

able to “demonstrate sustained attenti@® C.F.R. § 416.926a(h)(2)(ii), whike preschool aged
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child such as JE(ges three through sighouldbe able tdfocus long enough to do many more
things” independently. 20 C.F.R. § 416.926a(h)(2)(lihe ALJ failed to explain how the ability
to complete a task with multiple prompts from an aduétvidence of thability to pay attention
and concentrate indeperttly. O’'Connor-Spinner v. Astrue627 F.3d 614, 618 (7th Cir. 2010)
(“An ALJ need not specifically address every piece of evidence, but must prolgieal bridge’
between the evidence and his conclusions.”).

Plaintiff raises additional issues regardihg ALJs analysis of the other domains fully
developed record, as well amper analysis and discussion of the existing evidenag influence
and alterthe discussion of the other domaarsd the ALJS ultimate decisionBecause the ALJ
erred in failing to fully and fairly develop the record, remand is appropriate.

CONCLUSION

Based on the foregoing, the Court her€iRANTS the relief requested in the Brief in
Support of Plaintif's Complaint to Review Decision of Commissioner of Socialrigc
Administration [DE B] andREMANDS the decision of the Commissioner of the Social Security
Administration.

SO ORDERED orDctober29, 2020.

s/ Joseph S. Van Bokkelen

JOSEPH S. VAN BOKKELEN, JUDGE
UNITED STATES DISTRICT COURT




