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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLISDIVISION

ANTONIO MENDOZA, )
Movant, )
)
VS. )CaseNo. 1:11-cv-018-TWP-MJD
) 1:04-cr-155-H/F-1
UNITED STATES OF AMERICA. )

Entry Denying Motion for Relief Pursuant to 28 U.S.C." 2255
and Denying Certificate of Appealability

This matter is before the Court on mav@&ntonio Mendoza’s (“Mr. Mendoza”) motion
for relief pursuant to 28 U.S.C.2255. For the reasons explairiedhis Entry, the motion must
bedenied and the action dismissed wiphejudice. In addition, the Caufinds that no hearing is
necessary and a certiite of appealability should not issue.

|. The' 2255 Motion
Background

On June 14, 2006, a seven count Supersddatigtment was handed down charging Mr.
Mendoza along with three co-@eidants in Case No. 1:04@155-H/F-1. Mr. Mendoza was
charged with count one, conspiracy to possasd to distribute more than 500 grams of
methamphetamine, in violation of 21 U.S.C. &%, 841(a)(1) and counts three, four and five,
possession with intent to distribute 500 grarB6, grams, and 50 grams, respectively, of
methamphetamine, (in violation &f 841(b)(1)(A)). Prior to trialcounts three and four were
dismissed and on July 2, 2008, a jury found Mr. Mendoza guilty of both counts one and two.

Mr. Mendoza was sentenced to a term @& ithprisonment on each count, concurrent; to
be followed by ten years of supervised releaseawh count, concurrent. The life sentence was

mandated by the amount of drugs involved and MiEndoza’s two prior convictions for felony

Dockets.Justia.com


http://dockets.justia.com/docket/indiana/insdce/1:2011cv00018/32075/
http://docs.justia.com/cases/federal/district-courts/indiana/insdce/1:2011cv00018/32075/8/
http://dockets.justia.com/

drug offenses. Se&nited States v. Mendoz846 Fed. Appx. 112, 115 "7Cir. 2009)
(unpublished).

Mr. Mendoza appealed his conviction anditeace to the Seventh Circuit Court of
Appeals, but his attorney filed a brief pursuantAtaders v. California386 U.S. 738 (1967),
because he found no meritorious issues toradske. Mendoza opposed the dismissal of his
appeal. The Court of Appeals reviewed thairak considered by counsel but found no viable
claims and dismissed the appedhited States v. Mendoz&846 Fed.Appx. 112, 2009 WL
3198739 (7th Cir. Oct 6, 2009). On January 3, 20t1Mendoza filed his motion to Vacate, Set
Aside or Correct Sentence pursuant @255. (Dkt. 1).

Discussion

A motion pursuant to 28 U.S.C. 2255 is the presumptive means by which a federal
prisoner can challenge hisnviction or sentenc&ee Davis v. United Statekl7 U.S. 333, 343
(1974). In his 8§ 2255 motion, Mr. Mdoza asserts four claims ofeffective assistance of
counsel. He asserts that he was denied effeetbsistance of counsel when: 1) his speedy trial
rights were violated; 2founsel did not permit him to testif3) counsel did not investigate
government witnesses who falsely accused Mmddea of being involved in a conspiracy; and
4) counsel allowed the court to enbarhis sentence pursuant to 21 U.S.C. § 851.

The right to the effective saistance of counsel is viotat when the performance of
counsel falls below an objective standard edsonable professional carmd and prejudices the
defenseYarborough v. Gentry540 U.S. 1, 5 (2003) (citingtrickland v. Washingtor66 U.S.
668, 687 (1984)). For Mr. Mendozadstablish that his “counsel’'ssastance was so defective as
to require reversal” of hisonviction, he must make two shimgs: (1) deficient performance

that (2) prejudiced his defens®trickland, 466 U.S. at 687.



With respect to the first prong, “the proper measure of attorney performance remains
simply reasonableness under prevailing professional normaggins v. Smith539 U.S. 510,
521 (2003) (quotingstrickland,466 U.S. at 688). In additiothe performance of counsel under
Stricklandshould be evaluated from counsel's pergpecat that time, making every effort to
“eliminate the distorting effects of hindsight.Id. at 523 (quotingstrickland 466 U.S. at 689).

With respect to the prejudice requiremeng thetitioner must show that “there is a
reasonable probability that, but for counsel's urggsibnal errors, the result of the proceeding
would have been different. A reasonable prdigbis a probability sufficient to undermine
confidence in the outcomeStrickland,466 U.S. at 694t is not enough for a petitioner to show
that “the errors had some conceivadiiect on the outcome of the proceedinig.’at 693.

1. Speedy Trial

Mr. Mendoza’s first claim ofineffective assistance of cowgisis that after he was
arraigned, trial counsel requested four continuan€éise trial date in violation of his statutory
right to a speedy trial. The Speedy Trial Act (/AT provides that a criminal defendant must be
brought to trial within seventy days of Hisst federal court appearance. 18 U.S.3161(c)(1).

Mr. Mendoza made his initial appearance on NMay2007, however, his trial did not begin until
June 30, 2008, thirteen months later.

The STA allows the exclusion of various el of time from the seventy day limit. One
proper basis of exclusion isd]ny period of delay resulting from a continuance granted by any
judge on his own motion or at thequeest of the defendant or hisunsel or at the request of the
attorney for the Governmg if the judge granted such dorance on the basis of his findings
that the ends of justice served by taking suc¢ltomoutweigh the best interest of the public and
the defendant in a speedy trial.” 18 U.S.C3161(h)(7)(A). Mr. Mendpa’s counsel filed four

motions for continuance of the trial date andgbeernment filed two motions for continuance.



Mr. Mendoza’'s counsel filed the first motidar continuance because counsel needed
additional time to prepare for trial. Counsed'scond motion for continuance was based on the
desire to allow negotiationsitii the government t@ontinue. The governemt filed the next
motion for continuance, based on the compleaftyhe case and thadt that Mr. Mendoza had
been a fugitive from the time he was originahyicted in September of 2004 until the time he
was apprehended in Texas in April of 2007, plea negotiations did not succeed, and the
government needed additional time to assemble voluminous evidence. The government’s next
motion for continuance was based on the faat thkey government witness needed surgery.
Counsel’s third motion for comuance was based on andlict of schedule with other criminal
cases of comparable vintage. Counsebfsirth motion for continuance was based on new
developments that made it reasonable and possiblbdacase to be resolved without trial. On
each occasion, the Court ruled that the circams#s presented outweighed the defendant’s and
the public’s interests im speedier trial. Having excludéde period of time between July 30,
2007, the first trial setting arttle date the trial commenced, June 30, 2008, the time between Mr.
Mendoza’s arraignment, May 31, 2007, and tria dot exceed seventy days. For purposes of
the STA, 59 days elapsed between Mr. Mendozatraignment and the date his trial began.
There was no violation of the STA.

Contrary to Mr. Mendza’'s contention, the mere fatltat counsel moved for four
continuances is ngter seineffective assistance. The record shows that each continuance was
based on changing developments and upon circumstances that outweighed the interest in having
a trial within seventy straightlays. Mr. Mendoza has madwither showing of deficient
performance nor prejudic&trickland,466 U.S. at 687. Indeed, Mr. Mendoza has not claimed
any prejudice from the delay in his trial. drefore, the Court canhéind that Mr. Mendoza’s

counsel was ineffective in relation to the STA.



2. Right to Testify

The decision whether to testifyasdecision for the defendant to makeck v. Arkansas,
483 U.S. 44, 52 (1987). Mr. Mendoza argues thatvas denied his right to testify because of
ineffective assistance of counsel. He contendshibavanted to testify luis attorney told him
not to take the stand. Courtroomnutes from his jury trial (€se No. 1:04-cr-155-H-F-1, “Dkt.
67”) show that on July 1, 2008, Mr. Mendoza wa&rmed of his right to testify. “The
defendant stated that based upon the advibesafounsel the defendant will not testifyd: Mr.
Mendoza argues that if he had testf he would have been ablet&l the jury his side of the
story and overcome the “underwhelming evideagainst him” and “steered the result of the
proceeding to something more favorable to leifi’s (Mendoza’s Brief at p. 5). However, Mr.
Mendoza has not cited any specific evidencehiatould have provideby his testimony which
did not already come out at his trial.

Mr. Mendoza contends that ht®unsel erred in advising hithat if he testified, the
government would confront him with his prior coctons. He asserts thhts prior convictions
were more than ten years old ahdrefore would have been inadisible. That is not necessarily
true. Evidence of a convictiomore than ten years old iadmissible for purposes of
impeachment under Rule 609(b) of thederal Rules of Evidenci its probative value
substantially outweighs its prejudicial effect and written notice of the intent to use is given.
United States v. Roger§42 F.3d 197, 201 (7th Cir. 2008) (“Rule 609(b) is not an absolute bar
to the admissions of a prior conviction thatnwre than ten years old; it is, instead, an
asymmetrical balancing test, orleat requires the probative lua of a priorconviction to
substantiallyoutweigh the prejudice caused itsyadmission into evidence.”).

Mr. Mendoza’s underlying theory for this inefttive assistance claim is that counsel's

advice about the risk dfis taking the stand was erroneolisvas not. Therefore, Mr. Mendoza



has failed to show deficient performanceatidition, because Mr. Mendoza has not shown that,
but for his attorney’s asserted error in advising o not testify at trial, there is a reasonable
probability that the result of the trial would haeen different, he has not met the “prejudice”
prong ofStrickland.Consequentially, his claim of ineffecéivassistance of counsel is unavailing.
3. Failure to Investigate Witnesses

Mr. Mendoza next asserts that his counsel weafective at trial beause counsel failed
to investigate government withesses who héskefp accused Mr. Mendoza of being involved in
the drug conspiracy, and by notlcey any witnesses in his tense. Mr. Mendoza argues that
government witness Jason Johnson falsely testifi@dMr. Mendoza was in the El As De Oros
bar at the time a drug transaction was occurring. Mr. Mendoza also asserts that Kathleen Darlene
Soto falsely testified that she had donéompdrug deals with Mr. Mendoza. Mr. Mendoza
contends that he had never met either of teseesses and that theyere seeking a reduction
in sentence in return for thetestimony. He argues that if Head testified he would have
vehemently rebutted the false allegations.

The Court is not persuaded. Mr. Mendozaatsshown how his attorney’s investigation
was inadequate. The fact that his counsel advigadot to testify has edady been determined
to not constitute ineffective representation. ldiidn, counsel cross-examined each witness and
emphasized the fact that each had cooperatedawitiorities and testified for the government to
receive a lower sentence. Specifically, colinggorously cross-examined Mr. Johnson,
emphasizing that Mr. Mendoza never participatecany of Mr. Johnson’s controlled buys.
Counsel also attacked Mr. Johnson’s credipitiy eliciting testimony tht he had breached the
agreement he had made with law enforcenodiicers by using drugand buying drugs on his

own. Neither deficient performance nor prejadi@as been shown under these circumstances.



Mr. Mendoza’s claim that his counsel was faefive by failing tocall any witnesses is
meritless because he has not identified afyesses counsel should have called nor has he
explained what additional testimony would have been provided by those witnesses. “A
Stricklandclaim based on counsel’s failure to inveatega potential witrss requires a specific,
affirmative showing of what the missing watss’s testimony would be, and this typically
requires at least an affidayrom the overlooked witnessThompkins v. Pfister698 F.3d 976,
987 (7th Cir. 2012)tnited States v. Fayi297 F.3d 651, 658-59 (7th C002) (explaining that
petitioner who claims trial counlseras deficient in failing to aick down and interview witnesses
must present reasonably specific information athéonature and probable effect of information
that would have been obtained)r. Mendoza, like the defendant Farr, “has failed to offer
even the barest indication @fhat potentially exculpatory farmation the alleged witnesses
would have provided.Id. at 659. No deficiency or prejudice has been shown.

4. Allowing Court’'s Enincement of Sentence

Mr. Mendoza’s final claim is that his counsehs ineffective at sentencing for allowing
the Court to enhance his sentepoesuant to 21 U.S.C. § 851. Heyues that the Court failed to
inquire whether Mr. Mendoza affima or denied that he hadedn previously convicted as
alleged in the information, pursuant to 21 U.S8@51(b). At sentencinghe Court inquired as
to whether counsel and Mr. Mendoza had ree@whe presentence report. (See Sentencing
Transcript at pp. 2-3). Both answered in theraféitive and stated that the only objections were
about family matters, which hadeén revised in the final repord. at p. 3. Mr. Mendoza
reported that he had no disagreements witatwhas contained in the presentence repadrt.
Even now, Mr. Mendoza does notatlenge the two prior felonyonvictions alleged in the § 851

information. Counsel is not ineffective for failibg raise an objection & was baseless.



Mr. Mendoza has failed to show eitherfident performance or prejudice in his
attorney’s representatioBee United States v. Gonzalez-Lopd8 U.S. 140, 147 (2006) (“The
requirement that a defendant show prejudiceffective representation cases arises from the
very nature of the specific element tfe right to counsel at issue thBgHective (not
mistake-free) representation. Stated differenttpunsel cannot be neffective’ unless his
mistakes have harmed the defense (or, at laakdss it is reasonably kky that they have).”).
Accordingly, the Court finds Mr. Mendoza’s attorney was constitutionally sufficient throughout
all proceedings.

Request for Hearing

Mr. Mendoza’s request for an evidentiary hegrhas been considered. An evidentiary
hearing is “not required whethe files and records of the easonclusively show that the
prisoner is entitled to no relieflafuente v. United State617 F.3d 944, 946 (7th Cir. 2010)
(internal quotation omittedsee als®8 U.S.C. § 2255(b). That ite case here. Mr. Mendoza’s
request for a hearing BENIED.

Conclusion

For the reasons explained above, therefdre Mendoza is not entitled to relief pursuant
to 28 U.S.C! 2255. His motion i®ENIED.

This Entry and the accompanying Judgment shall also be entered on the docket in
the underlying criminal action, No. 1:04-cr-0155-H/F-1. The Bureau of Prisons website shows
a new address for Mr. Mendoza. The clerk shall afstate the docket to reflect that change, as

indicated in the distribution list below.



[I. Certificate of Appealability

Under § 2253(c)(2) of Title 28, “[a] certificate appealability may issue . . . only if the
applicant has made a substanshbwing of the denial of aoastitutional right.” The Supreme
Court has observed that an apaht has made a “substantial showing” where “reasonable jurists
could debate whether (or, for that matter, aghe¢) the petition should have been resolved in a
different manner or that thessues presented were ‘adequate to deserve encouragement to
proceed further.”Slack v. McDaniel529 U.S. 473, 484 (2000) (quotiBgrefoot v. Estelle463
U.S. 880, 893 & n.4 (1983)).

Pursuant to Federal Rule of AppellaRrocedure 22(b), Rule 11(a) of the Rules
Governing 8 2255 proceedings1cb28 U.S.C. § 2253(c), the court finds that Mr. Mendoza has
failed to show that reasonable jurists would find “it debatable whether the petition states a valid

claim of the denial oh constitutional right.ld. The court therefor®ENIES a certificate of

dw Wate~ Lncith

Hon. Taﬁya Walton Pratt, Judge
United States District Court
07/29/2013 Southern District of Indiana

appealability.

IT ISSO ORDERED.

Date:
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