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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

MuTomMBO KANKONDE, M.D.
Plaintiff,
VS, 1:11-cv-01291-JMS-TAB
RicHMOND CANCER & BLOOD DISEASECEN-

TER, INC., andBHARAT AGRAWAL, M.D.,
Defendants.

N N N N N N N N

ORDER

Presently before the Court in this diveysdiction is the Motion td®ismiss filed by De-
fendant Richmond Cancer & Blood §@iase Center, Inc. (‘RCBDC"and Dr. Bharat Agrawal.
[Dkt. 14.]"

ALLEGATIONSIN THE COMPLAINT

Although Dr. Agrawal offered the PIdifi, Dr. Mutombo Kankonde, a hematolo-
gist/oncologist position at RCBD) Dr. Kankonde initially declied. [Dkt. 1 {911, 13.] Dr.
Kankonde told Dr. Agrawal that he had anotiregre lucrative, offer in New York. Id. 113.]
After Dr. Kankonde provided Dr. Agrawal with amy of the other offelDr. Agrawal said that
RCBDC would match the salary from the atloéfer and “that he would earn between $600,000
and $800,000 per year. Dr. Agrawal told Dr. Kankotidg the bonuses [available from the oth-
er offer] were ‘nothing’ compared to whBir. Kankonde would make as a partnerld. f[14.]
Relying upon those representations, Dr. Kankoadeepted a two-year employment contract

with RCBDC and turned down the other offefd. [[15.]

! The Plaintiff is alleged to be a Texas citizevhile the Defendants aedleged to be Indiana
citizens. [Dkt. 1 112-4.]
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In April 2010, five months after acdepy RCBDC’s employment contract, Dr.
Kankonde purchased land from Dr. Agra@ $140,000, and made $50,000 in improvements
so that he could build a home on itld.[121.] In enteringnto that real date contract, Dr.
Kankonde “relied upon Dr. Agrawal’s represerdatthat Dr. Kankonde would be offered part-
nership with RCBDC” after his tatyear contract expired.d. 122.]

Unbeknownst to Dr. Kankonde as he was niatjag his employment and real estate con-
tracts, RCBDC was simultaneously engaging inrmss negotiations with Reid HospitalSe¢
id. 1116, 26.] Those negotiations fell throughMay 2011, RCBDC announced that it would
close its doors in Septemb2011 because Reid Hospital hagtdied to open a competing can-
cer center. If. 127.]

Dr. Kankonde has sued Dr. Agral and RCBDC for alleged constructive fraud with re-
spect to his employment contrditcause he was offered a twaay contract and the opportunity
for partnership thereafter but was not toldREBDC’s negotiations with Reid Hospital Seg
dkt. 16 at 1.] He has also sued Dr. Agrawaldonstructive fraud and/or fraudulent inducement
with respect to the real estate contract, agadipated on Dr. Agrawal’s failure to disclose the
existence of the RCBDC negotiationsedid. at 2.]

STANDARD OF REVIEW

When determining whether a complaint can withstand a motion to dismiss for failure to

state a claim, the Court must accept as truéhal complaint’s non-conclusory allegations and

draw all reasonable inferences frahem in favor of the plaintiff.Bell Atl. Corp. v. Twombly,



550 U.S. 544, 570 (2007). Those well-pleaded aliega and reasonable inferences must “state
a claim to relief that is plausible on its facéd.?

Additionally where, as herg complaint alleges fraud, tlemplaint must “state with
particularity the circumstances cahgsting [the] fraud.” Fed. R. Civ. Pro. 9(b) In other words,
the complaint must plead “the who, what, when, where, and how: the first paragraph of any
newspaper story.’DiLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir. 1990).

DISCUSSION

The Court will first evaluate Dr. Kankondet®nstructive-fraud claim against RCBDC
and Dr. Agrawal over his employment contraahvRCBDC. The Court will then evaluate his
constructive-fraud and fraudulemducement claims against Dhgrawal over his contract to
purchase the real estate.

A. The Employment Contract with RCBDC

Dr. Kankonde concedes, [dkt. 16 at 5], tha ¢tlaim of constructe fraud over his em-
ployment contract has five elements:

(1) a duty existing by virtue of thelationship between the parties;

(2) a violation of that duty by the makiofj deceptive material misrepresentations
of past or existing facts or remainiagent when the duty to speak exists;

(3) reliance thereon by the complaining party;
(4) injury to the complaining party agpeoximate result ofhat reliance; and

(5) the gaining of an advaage by the party to be clgad at the expense of the
complaining party.

Town & Country Homecenter v. Woods, 725 N.E.2d 1006, 1011 (Ind. Ct. App. 2000) (quotation

omitted).

2 The “no set of facts” test froi@onley v. Gibson, 355 U.S. 41 (1957), no longer remains good
law. Twombly, 550 U.S. at 563. Thus, although Dr. Kankonde seeks to invoke it in his Re-
sponse,gee dkt. 16 at 3], the Court will not apply that test here.
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The Court finds that because Dr. Kankonde cannot establish the first element—a duty
between him and the Defendants—his claim forstructive fraud fails. While Dr. Kankonde is
correct that, unlike with most other contractsliéma law will imply a dut of good faith and fair
dealing into employment contracesg., Allison v. Union Hosp., Inc., 883 N.E.2d 113, 123 (Ind.
Ct. App. 2008) (citations omittedhoting Indiana’s “reluctance” texpand the types of contracts
subject to the implied duties),ahrule has no application her&he “duty of good faith and fair
dealing” in employment contracts has, thus fagulated only the contracts’ “performance and
enforcement.” Weiser v. Godby Bros., 659 N.E.2d 237, 240 (Ind. CApp. 1995). But here Dr.
Kankonde seeks to impose that duty on contragotmgion, not performance and enforcement.
Furthermore, with respect to Dr. Agrawal, $exks to impose that duty on a person who was not
even a party to the employment contractee[dkt. 1 129 (alleging his contract was “with
RCBDC").] This Court will not expand the scopethe duty of good faith and fair dealing be-
yond its current boundsSee Estate of Moreland v. Dieter, 576 F.3d 691, 700 (7th Cir. 2009)
(“[T]hose who seek novel applicatis of state law would be bettadvised to bring their claims
in the state courts.” (quotation omitted)).

B. TheReal Estate Contract with Dr. Agrawal

As indicated above, Dr. Kankonde asserts tywmes$ of fraud concerning his real estate
contract with Dr. Agrawal: construcgévraud and fraud in the inducement.

Turning first to constructive fraud, the Codimds that that theory fails because Dr.
Kankonde cannot show “a duty existing by virtok the relationship between the parties,”

Woods, 725 N.E.2d at 1011 (quotation omitted), as with his prior claim.

3 Given the failure of the claim on the duty issthe Court need not address the Defendants’ al-
ternative arguments.
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To the extent that Dr. Kankonde relies upos luyer-seller relationship to supply a duty,
he again presses Indiana law too far. A dutgadd faith and fair dealg may only attach “in a
buyer-seller relationship [when] oparty ... [is] in the uniqu@ossession of knowledge not pos-
sessed by the other and ... thereby enjoy[s] a position of superiority over the dihgieh v.
Cogdell, 643 N.E.2d 390, 401 (Ind. Ct. App. 1994) (eoting cases). DiKankonde has cited
no case, nor has the Court found any on its own, where the knowledge allegedly concealed was
unconnected to the landsee, e.g., Soll v. Grimm, 681 N.E.2d 749, 758 (Ind. Ct. App. 1997)
(finding constructive fraud over failure to disclose that the electrical lines were not safe for thirty
amp usage). The Court will notdak new ground in Indiana lavi&ee Dieter, 576 F.3d at 700.

To the extent that Dr. Kankondeeks to rely upon his statas an employee to supply
the requisite relationship, recall that Dr. Agrdweas not a party to that employment contract;
Dr. Kankonde was an employee of RCBDCSeq dkt. 1 29.] Even if he were truly Dr.
Agrawal’s employee, that relationship stilbwid not supply the duty element. Dr. Kankonde
fails to allege that Dr. Agrawal exploited his fims to obtain a benefityhether in the purchase
price or otherwise, as is requirese, e.g., Srong v. Jackson, 777 N.E.2d 1141, 1146 (Ind. Ct.
App. 2002) (listing as a necessalement “[w]here the relationship is one of principal and
agent” that the transaction “resulted in an ad&ge to the dominant party in whom the subordi-
nate party had reposed both their trust and confidence” (citation omitted)).

That leaves only Dr. Kankonde’s other thefoy voiding the real-estate contract, fraud
in the inducement, which the Court also mustetj According to him, he can sue for fraud in
the inducement “based on the premise thateiling a parcel of land to Dr. Kankonde to build
his home, Dr. Agrawal had a duty to disclosimation relevant to Dr. Kankonde’s continued

employment and future partnerghivith RCBDC.” [Dkt. 16 at 12.]See also Lightning Litho,



Inc. v. Danka Indus., 776 N.E.2d 1238, 1241 (Ind. Ct. App. 20@ZFraudulent inducement oc-
curs when a party is induced ¢kugh fraudulent misrepresentationstder into a contract.” (ci-
tation omitted)). But the Court has already halahve, that Dr. Agrawal owed no duty to speak.
Additionally, significant time had lapsed between the partnershtpmsents and the real-estate
contract. And even setting the delay aside, statements about partnership prospects are not
actionable in fraud.See Am. Heritage Banco, Inc. v. McNaughton, 879 N.E.2d 1110, 1115 (Ind.

Ct. App. 2008) (“Actual fraud magot be based on representatiofiguture conduct, on broken
promises, or on representations of existing intleait are not executed.” (citation omitted)). Be-
cause Dr. Kankonde does not allege any adlbBonable statements, his claim fails.

CONCLUSION

Though common decency might have compeldedAgrawal and/or RBCDC to disclose
to Dr. Kankonde the negotiations between RBCDCReid Hospital, Indiaa law as it currently
exists imposed no legal duty to do so. The Compfails to state a eim upon which relief can
be granted; therefore, the COGRANTS the Defendants’ motion to dismiss, [dkt. 14]. Final

judgment will enter accordingly.

02/08/2012

Hon. Jane Magnus-Stinson, Judge
United States District Court
Southern District of Indiana
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