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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

TIMOTHY WELLS,
Plaintiff,
V. 1:12-cv-01514-JMS-DKL

DECAFINANCIAL SERVICESLLC,
Defendant.

N N N N N N N

ORDER
Presently pending before the Court in thig Eebt Collection Practices Act (“FDCPA”)
case is Defendant Deca Financial Services LI(D&ca”) Motion to Dismss, [dkt. 13]. For the
following reasons, the Court grants the motion.

l.
COMPLAINT ALLEGATIONS

Plaintiff Timothy Wells incurred a debt that was “primarily for personal, family or
household purposes,” which ultimately “went inkefault.” [Dkt. 3 at 2, 1 18-19.] Subsequent-
ly, the debt was placed with Deca, @teollection agency, for collectionld| at 2, 11 13, 20.]
Prior to June 6, 2012, Deca reported the delxjmerian, a credit reporting agencyd.[at 3, |
26.] On June 6, 2012 — after Deeported the debt to ExperianMr. Wells’ counsel sent a let-
ter to Deca indicating that Mr. Wells disputed the debt. [Dkt. 1-2 htThgreafter, on August

31, 2012, Mr. Wells obtained a copy of his Experaadit report which still reflected the debt

! The Court notes that the original Complaited by Mr. Wells containedix exhibits, including
the June 6, 2012 letter. [Dkt. 1.] The Amen@ammplaint, filed the day after the original Com-
plaint, was filed without any exhitsi but refers to the same exhibits filed with the original Com-
plaint. [Dkt. 3.] The Court will assume thding the Amended Complaint without exhibits was
merely an oversight, and will incorporate thogaikits into the Amended Complaint. Indeed,
the only difference between the original Conmiaand the Amended Complaint that the Court
can discern is that the original Complaint erausy referred to Victoria Gilman as the Plain-
tiff. [Dkt. 1 at 2, T 10.]
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and did not indicate that it was “disputed.” ki{D3 at 3, 1 30-31.] The August 31, 2012 Experi-
an credit report indicated that the debt Wast reported, or updated, in June of 2012d. ft 3,
1327

Mr. Wells alleges that Deca violatece@ion 1692e(8) of the FDCPA, 15 U.S.C. §
1692e(8), by “continuing to attempt to reportiebt to a credit reportinagency when it knew
the debt was disputdny the consumer.” Ifl. at 4, § 2.] He also alies that Deca’s reporting of
the debt without also reporting that it was digual violates Sections 1692d and 1692f of the
FDCPA. |d. at 4, 11 3-4.] Mr. Wellseeks actual and statutory damages under the FDCPA, and
attorneys’ fees and costs.

M.
STANDARD OF REVIEW

The Federal Rules of Civil Procedure requirat a complaint providthe defendant with
“fair notice of whatthe . . . claim is and the @unds upon which it rests.”Erickson v. Pardus
551 U.S. 89, 93 (2007) (quotirBell Atlantic v. Twombly550 U.S. 544 (2007)). In reviewing
the sufficiency of a complaint, the Court must at@pwell-pled facts as true and draw all per-
missible inferences in favor of the plaintifActive Disposal Inc. v. City of Darie635 F.3d 883,
886 (7th Cir. 2011). A motion to dismiss asksetlter the complaint “contain[s] sufficient fac-
tual matter, accepted as true, to ‘state a ctaimelief that is plausible on its face.’Ashcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009) (quotifgombly 550 U.S. 544). The Court will not accept
legal conclusions or conclusory allegati@sssufficient to state a claim for reliefdcCauley v.

City of Chicagp671 F.3d 611, 617 (7th Ci2011) (citinglgbal, 129 S.Ct. at 1951). Factual al-

2 While the Experian credit report does not pdevan exact date idune 2012 when Deca re-
ported the debt, [dkt. 1-4 at 2], Mr. Wells does alkge that Deca reported the debt after his
counsel submitted a dispute to Deca on Jurg®®62, nor does he arguehetwise in response to
Deca’s Motion to Dismiss.
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legations must plausibly state an entitlement liefrdo a degree that rises above the speculative
level.” Munson v. Gaetz73 F.3d 630, 633 (7th Ci2012). This plausibty determination is

“a context-specific task that requires the revigyvcourt to draw on itgidicial experience and
common sense.1d. (citing Igbal, 129 S.Ct. at 1950).

1.
DISCUSSION

Deca moves to dismiss the Amended Complaursuant to Rule 12(b)(6), arguing that
Mr. Wells’ own allegations indicate that he cahrecover for an FDCPA violation because no
such violation occurred. [Dkt. 1 4-7.] Specifically, Deca args that “when a debt collector
has made a report to a credit agency and theuomerssubsequently disputes the debt, the debt
collector is under no affirmative duty to report thispute to the credagency...,” citing to sev-
eral cases and the Federal Trade Commission’s (“FTC”) 1988 Staff Commentary on the FDCPA
[Id. at 4-5.] Deca requests that the Amended Complaint be dismissed with prejudice, since
amendment would be futileld] at 6-7.]

In response, Mr. Wells argues that botk fflain language of the FDCPA and a 1997
FTC Staff Letter indicate that “if a dispute iseg/ed after a debt hagén reported to a con-
sumer reporting agency, the delailector is obligatedy Section 1692¢e(8) to inform the con-
sumer reporting agency of the dispute.” [Dkt. 18.4tMr. Wells also assts that requing debt
collectors to inform credit reportinggencies of disputes after tbebt is reported is consistent
with the FDCPA's purpose of protecting consumetd. gt 7.]

15 U.S.C. § 1692¢e(8) provides thaisit violation of the FDCPA to:

Communicat[e] or threaten[] to communicat[e] to any person credit information

which is known or which should be knovio be false, inalding the failure to
communicate that a dispd debt is disputed.



Neither party cited — and theoGrt could not locate — a Seath Circuit Court of Appeals
or a local district court opinion considering the issue of whether Section 1692¢e(8) imposes a duty
upon debt collectors to advise crediporting agencies that a debtlisputed when it is disputed
after it is reported. The Eighth1€Cuit Court of Appealshowever, addressedvery similar situ-
ation to the one at hand. Wilhelm v. Credico, In¢.519 F.3d 416 (8th Cir. 2008), plaintiff's
credit card debt was assignedatalebt collector, then subsequgrb a second debt collector.
The first debt collector reported the debt tedit reporting agencies, but plaintiff had not yet
disputed the debt so it did naf\ase the credit reporting agencibst it was diputed. Plaintiff
alleged that the second debt collector viol&edtion 1692¢e(8) by failing to report his dispute of
the debt to the first debt collector who, in turn, should haperted to the cretireporting agen-
cies that it was disputed’he Court disagreed, stating:

Both claims are premised on [plaintiff's] assertion that § 1692e(8) imposed an af-

firmative duty on [the two delollectors] to disclose #t [plaintiff] had disputed

the debt. He cites no case supporting tuistention, and we reject it. Section

1692e generally prohibits “false, deceptiee,misleading re@sentation.” Sub-

section 1692e(8) applies to the “comnuating” of “credit information.”

“Communication” is defined as “the conveying of information regarding a debt

directly or indirectly to any persahrough any medium.”...Reading these provi-

sions together, as we must, the refmeof the portion of § 1692e(8) on which

[plaintiff] relies — “including the failure to communicate that a disputed debt is

disputed” — is rooted in the basic fralasv principle that, if a debt collectetects

to communicate “credit information” about a consumer, it must not omit a piece

of information that is always materialamely, that the consumer has disputed a

particular debt. This interpretation isrdirmed by the relevant part of the Feder-

al Trade Commission’s December 198@&ff Commentary on the [FDCPA]:

1. Disputed debt. If a debt collectknows that a debt idisputed by the con-
sumer..and reports it to a credit bureathe must report it as disputed.

2. Post-report disputeWhen a debt collector learmd a dispute after reporting
the debt to a credit bureau, thesdute need not also be reported

Id. at 418 (emphasis in originalifing FTC Staff Commentay 53 Fed. Reg. 50097-02, 50106

(Dec. 13, 1988)).



Several district courts have followed té&lhelmcourt’s approachSee, e.g., Jacques v.
Solomon & Solomon P.C2012 U.S. Dist. LEXIS 118092, *11 (D. Del. 2012) (“The duty to re-
port a debt under [Sectidr692e(8)] arises only bne elects to report credit informationDpn-
atelli v. Warmbrodt 2011 U.S. Dist. LEXIS 69207, *27-28V.D. Pa. 2011) (“There is no au-
thority to support the proposition that a debt adtbe must inform the credit reporting agency
that the consumer disputegttiebt”) (citation omitted):deh v. Aargon Collection Agency, LLC
2011 U.S. Dist. LEXIS 79160, *11 (D. Minn. 2011) (“whardebt collector learns that a debt is
disputed only after the collector has reported the debt to thi @¥pdrting agencies, the collec-
tor has no affirmative obligation to report the disput88nson v. Med-Rev Recoveries, Inc. (In
re Benson)445 B.R. 445, 449-50 (Bankr. E.D. Pa. 201®)I&intiff’'s premise is that a disputa-
tion of a debt after such debt is reportedabgonsumer reporting aggncreates a duty on the
entity that informed or furnished such infornaatito the agency to update the credit report to
reflect that such debt is ghsted. This is incorrect....”)Kinel v. Sherman Acquisition Il LP
2006 U.S. Dist. LEXIS 97073, *53-54 (S.D. N.Y. 20@6pting a “dearth oprecedent” on the
issue of whether a debt collector has an affiiveaduty to report a dispute made after it initially
reported the debt, relying updime 1988 FTC Commentary, andtstg that “the FTC Commen-
tary has interpreted 8 1692e(8)raxt explicitly requiring a debt collector to update information
about the disputed status of a debt about whiblstnot reported, or about which it has already
reported prior to a consumer’s disputdB)ack v. Asset Acceptance, LLZD05 U.S. Dist. LEX-

IS 43264, *13 (N.D. Ga. 2005) (“oni§ a debt collector reports@nsumer debt to a credit bu-
reau under Section 1692e(8) must he then alsotrégairdebt as disputddlemphasis in origi-

nal).



Mr. Wells urges the Court to interpret Sent1692e(8) as impasy a continuing duty on
debt collectors to advise consumer reporting aiganthat a debt has been disputed, even when
the dispute occurs after the debtlector reports the debt and tthebt collector hanot reported
the debt since the dispute. Howeveg tases he cites do ratpport his propositiorCf. Smith
v. Nat'l Credit Sys.807 F.Supp.2d 836, 840 (D. Ariz. 2011) (ptdairdisputed debt before de-
fendant reported it to credit reporting agenci€gsalo v. Monco Law Office009 U.S. Dist.
LEXIS 113848, *19 (N.D. Ill. 2009) (case dealt witthether reporting delib credit reporting
agency was a “communication” subject to the regjaents of Section 1692e(8), not with wheth-
er debt collector had obligation to report all dedfter they are disputecise did not “critically”
considerWilhelmas Mr. Wells argues and, indeed, did not even memidhelm); Reichert v.
Nat’l Credit Sys.531 F.3d 1002 (9th Cir. 2008) (failure to report a debt as disputed under Sec-
tion 1692e(8) was not an issue in the casefsta v. CampbelP005 U.S. Dist. LEXIS 39889,
*43-44 (M.D. Fla. 2005) (FDCPA claim survivedsdiissal where, unlike here, debt was report-
ed after dispute and it was unclear whetthefendants reported debt correctigemper v. JBC
Legal Group 2005 U.S. Dist. LEXIS 33591, *8-9 (W.Wash. 2005) (court did not address
whether debt collector must inform credit refpag agency of dispute rda after debt reported,
stating only that the FDCPA “do@®t give debt collectors the authority to determine unilaterally
whether a dispute has merit or whether to comtia the requirements of the FDCPA in a giv-
en case”)Ryan v. Wexler & Wexlel13 F.3d 91, 92 (7th Cir. 1997) (court did not consider the
reporting of a debt as disputedstead stating “[t]he sole issue presented by this case is whether
the FDCPA applies to debt cetition activities on disonored checks or isnhited to those ac-

tivities related to an extension of credit”).



Additionally, Mr. Wells’ attempt to discoit the 1988 FTC Commentary relied upon by
the Wilhelm court and others is unavailing. Whileisttrue that the FTC Commentary is “not
binding on the courts because it is not a formregulation and did naindergo full agency con-
sideration,”"McMillan v. Collecton Professionals, Inc455 F.3d 754, 764 (7th Cir. 2006), it is
“entitled to ‘respectful consideration,Gulley v. Markoff & Krasny664 F.3d 1073, 1075 (7th
Cir. 2011) Quoting Carter v. AMC, LLC645 F.3d 840, 844 (7th Cir. 2011)). Mr. Wells argues
that an FTC Staff Letter from 1997 — writterteafthe 1988 FTC Commentary — supports his
reading of Section 1692e(8) becausstates that “if a dispute rsceived after a debt has been
reported to a consumer reportiagency, the debt celttor is obligated by Section 1692¢e(8) to
inform the consumer reporting agerafythe dispute.”[Dkt. 16 at 8, quotingFTC Staff Letter to
Cass, Pg. 1 (Dec. 23, 1997).] The 1997 Staff Leftambiguous at best. The portion Mr. Wells
guotes is in answer tbe following question:

Is it permissible under the FDCPA for a debliector to reportor continue to re-

port, a consumer’s charged-off debt to a consumer reporting agency after the debt

collector has received, babt responded to, a consursewritten dispute during

the 30-day validation piod detailed in § 1692g?
http://www.ftc.gov/os/statutes/fdcpa/letérass.htm (last viewed February 26, 2013).

The Staff Letter can be interpreted to meaat #h debt collector cannot “continue to re-
port” — as the question asks — tthebt without also repting that it has been disputed. It does

not stand for the proposition that the debt collebtms an obligation to report the debt after the

dispute®

3 Additionally, the statement in the Staff Letteattia]gain, however, a di¢ collector must re-
port a dispute received after a debt has beported under § 1692e(8)” was in response to a
guestion regarding whether repogia debt as disputed when thispute occurred during the 30-
day validation period constituted continued adilen activity under Section 1692g(b) of the
FDCPA. The answer — taken out of context — dudscreate an obligatidior a debt collector to
report all debts aftehey are disputed.
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In any event, even absent the 1988 FTC Contarg, case law is contrary to Mr. Wells’
reading of Section 1692e(8) and Mr. Wells has presented any authority supporting his posi-
tion. The Court will not impose an obligation upaebt collectors that is not supported by either
the plain language of Section 1692¢e(8) or other courts’ interpreta#titiat plain language. The
Section 1692e(8) claim fails as a matter of faw.

V.
CONCLUSION

For the foregoing reasons, Deca’stia to Dismiss, [dkt. 13], ISRANTED. Because
the facts Mr. Wells has alleged simply do nohstitute a violation of the FDCPA, amendment
would be futile. Accordinglythe Court, in its discretiom)| SMISSES the Amended Complaint

WITH PREJUDICE.

02/28/2013

Hon. Jane Magnus-Stinson, Judge

United States District Court
Southern District of Indiana

* While Mr. Wells mentions Sections 1692d and 1682is “First Claim for Relief,” he predi-

cates violations of those sections on Deca’'saticming to report the debt to a credit reporting
agency when it knew the debt was disputed byctiresumer.” [Dkt. 3 at 4, 1 3-4.] But Mr.
Wells’ own allegations indate that Deca did not continue to regbe debt after it was disputed

and, indeed, Mr. Wells is claiming that Deca sdduhve continued to report the debt — and re-
ported it as disputed — so his credit reports waeflect its disputed status. Additionally, Mr.
Wells does not address these provisions in his response to Deca’s Motion to Dismiss. To the ex-
tent Mr. Wells is attempting to assert claiorader Sections 1692d an@9Rf of the FDCPA, nei-

ther of which relate to the reporting of debtdeputed, they are dismissed because his own al-
legations do not support chas under those sections.
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