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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

W.P., a minoby and through his parents and )

guardians KATHRYN PIERCE and )
CHESTER PIERCE, on behalf of themselves)
and similarly situateéhdividuals,and )

A.B., a minorby and through his parents and ) CaseNo. 1:15ev-00562TWP-TAB
guardiangMICHAEL BECK andJOANNE )
KEHOE, on behalf of themselves and similarly
situated individuals,

Plaintiffs,
V.

ANTHEM INSURANCE COMPANIES INC,
an Indiana corporation,

N N N N N N N N N N

Defendant.

ENTRY ON MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS

Before the Court i® Motion for Partial Judgment on the Pleadings fileg Defendant
Anthem Insurance Companies Inc. (“Anthenpilysuant to Federal Rule of Civil Procedure 12(c)
(Filing No. 48) On April 9, 2015, Plaintiff W.Pand his parentsKathryn and Chester Pierce
(collectively “Plaintiffs’), broughtthis putative classactionagainst Anthenunder theEmployee
Retirement Income Security Act of 1974 (“ERI§A29 U.S.C. § 100&t seq W.P. is a thirteen
yearold child who sufferdrom autism and Anthem is his health insurance provide/.P.’s
physician prescribetbrty hoursper week of Applied Behavioral Anaigs (“ABA”) therapy to
treatW.P.’sautism, but Anthem covermnly twentyhoursper weekof ABA therapy. Plaintiffs
allege thatAnthem violated state and federal laws because it has a policy of limiting themumbe
of ABA hours it covers for children ages seven or oldgrling No. 1) Anthemnow moves for

partial judgment on the pleadings. For the following reasons, Anthem’s Me@RANTED.
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. BACKGROUND

The followingundisputedacts are taken froralaintiffs’ Complaintand the parties’ briefs

A. Indiana’s Autism Mandate.

In 2001,the Indiana General Assembly amended the Indiana Code, requiring individual
and group health insurance policies to provide coveragauf@mtreatment Sednd. Code § 27-
8-14.2. This amendment is known as the “Autism Mandaféé Autism Mandate states:

(@)  An accident and sickness insurance policy that is issued on a group basis

must provide coverage for the treatment of an autism spectrum disorder of an

insured. Coverage provided under this section is limited to treatmantisth
prescribed by the insuredtreating physician in accordance with a treatment plan.

An insurer may not deny or refuse to issue coverage on, refuse to contract with, or

refuse to renew, refuse to reissue, or otherwise terminate or restecageon an

individual under an insurance policy solely because the individual is diagnosed with
an autism spectrum disorder.

(b)  The coverage required under this section may esubject to dollar limits,

deductibles, or coinsurance provisions that are less favorable to an insured than the

dollar limits, deductibles, or coinsurance provisions that apply to physical illness
generally under the accident and sickness insuranceypolic
Ind. Code Ann. § 27-8-14.2-4.

On March 30, 2006, the Indiana Department of Insurance (“IDOI”), an agency charged
with enforcing the Indiana Insurance Code, issued Bulletin 136 interptegigitism Mandate.
Seelnd. Ins.Bulletin 136, 2006 W11584562 Klar. 30, 2006).Bulletin 136states that an insurer
has the right to “request an updated treatment plan not more than once every six|{6)fraomt
the treating physician to review medical necessihd “[a]ny challenge to medical necessitylwil
be viewed as reasonable only if the review is by a specialist in the tréathjaatism spectrum

disorder].” 1d. at 1,3. Bulletin 136 also states thaservices to treat autism spectrum disorders

“will be provided without interruption, as long as those services are consistbriheitreatment



plan and with medical necessity decisiondd. at 2 “Service exclusions contained in the
insurance policy...tht are inconsistent with the treatment plan will be considered invalidid.

B. Factual Background.

W.P. is alirteenyearold who suffers from severe autisidV.P. has limited verbal skills
is unable to navigate stairs withowssistanceand frequently exhibits repetitive behaviors
including rocking, flapping his arms and hands, and heavy breathiihB.’s treating physician
prescribedorty hoursper week ofABA therapy to treat W.P.’s autismin February 2011, W.P.
began receiving ABA therapy and tparents observed almost immediate improvementssin
ability to walk, use words, and respond appropriately to pronWit®..’srepetitivebehaviors also
decreased.

W.P. is the beneficiary of a health insurance pféhe(Plan”) sponsored byshfather’s
employer. Anthem is the insurer and claims administrator for the PAarthem initially covered
W.P.’s forty hours of ABA therapy but, in July 2013, Anthem reduced the numlzamvefed
ABA therapy hours for W.Ro twenty-five hours per weekin July 2014, Anthem further reduced
the number otoveredhours to twenty hounger week.

C. Procedural Background.

On July 29, 2014 Plaintiffs filed a written appeato Anthem regarding itxoverage
decision. On October 31, 2014Anthem issued avritten denial of the appealipholding its
decision to limit the amount of ABA therapy hours it coverethereafter, m January 2015,
Anthem contacted W.P.’s therapy provider and mateke-it-or-leaveit” offer to temporarily
increase the number of hours authorized from twémtyventy-five in exchange foiPlaintiffs

giving up any appeal rights.



On April 9, 2015 Plaintiffs filed this putativeclassactionasserting that Anthem’s policy
and practice of limiting coverage for ABA therapy for schagéd children with autism violates
ERISA because it fails to comply witindiands Autism Mandate, as well a®deral law.
Plaintiffs’ Complaint outlines three counts. Couasserts tha¥Vv.P. and the Class are entitled to
recoverbenefits because Anthehmited coverage for ABA therapyn violation of state and
federal law Countll states thathe Court should enjoin Anthéspractice ofimiting the amount
of hours coveredor ABA therapy and from offering providers “takdt-or-leaveit” deals in
exchange for participants giving up their right to appeal coverage defalmtlll alleges that
Anthem breached its fiduciary duty to W.P. and the (dgsacting in a manner inconsistent with
Indiana and federal law(Filing No. 1)

Anthem now seeks partial judgment on the pleadings, contetithhi has not violated
the Autism MandatePlaintiffs’ claim for equitableelief regarding the cap on ABA therapgurs
is not cognizable under ERISA, aRthintiffs’ fiduciary duty claimfails a matter of law.(Filing
No. 48) In responseRlaintiffs voluntarily withdrewthefiduciary duty claim. FEiling No. 5Q)

II.  LEGAL STANDARD

Federal Rule of Civil Procedure 12(c) permits a party to move for judgmenthefigarties
have fileda complaint and an answer. Rule 12(c) motions are analyzed under the same standard
as a motion to dismiss under Rule 12(b)(B)sciotta v. Old Nat’lBancorp,499 F.3d 629, 633
(7th Cir. 2007);Frey v. Bank One91 F.3d 45, 46 (7th Cir. 1996). Under Rule 12(b)(6), a
complaint must allege facts that are “enough to raise a right to relief #imspeculative level.”
Bell Atlantic Corp. v. Twomb)¥50 U.S. 544, 555 (2007). Although “detailed factual allegations”
are not required, mere “labels,” “condluss,” or “formulaic recitation[s] of the elements of a

cause of action” are insufficientd. Stated differently, the complaint must include “enough facts
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to state a claim to relief that is plausible on its faddécker v. Deere & Cp556 F.3d 575, 580
(7th Cir. 2009) (internal citation and quotation marks omitted). To be fagkllysible the
complaint must allow “the court to draw the reasonable inference that the defenlkiieifor
the misconduct alleged.Ashcroft v. Igbg 556 U.S. 662, 678 (2009) (citifigvombly 550 U.S.
at 556).

Like a Rule 12(b)(6) motion, the court will grant a Rule 12(c) motion only if “it ajgpea
beyond doubt that the plaintiff cannot prove any facts that would support his clairhefiot ris.
Ind. Gun & Outdoor Shows, Inc. v. City of S. Bel®B F.3d 449, 452 (7th Cir. 199&8)upting
Craigs, Inc. v. Gen. Elec. Capital Corp2 F.3d 686, 688 (7th Cir. 1993)). The factual allegations
in the complaint are viewed in a light most favorable to thremoving party; however, the court
is “not obliged to ignore any facts set forth in the complaint that undermine theffdeclaim or
to assign any weight to unsupported conclusions of ldd.’(quotingR.J.R. Serv., Inc. v. Aetna
Cas. & Sur. Cq.895 F.2d 279, 281 (7th Cir. 1989)). “As the title of the rule implies, Rule 12(c)
permits a judgment based on the pleadings aloneThe pleadings include the complaint, the
answer, and any written instruments attached as exhilbas(internal citations omitted).

1. DISCUSSION

Theissues remaining before the Court are: 1) whether the Autism Mandatesp®nthiém
to cap the number of covered ABA therapy hauecsvers and 2) whether ERISA limits Plaintiffs’
ability to seek equitable relidgbr wrongful denial of benefitsThe Court will address each issue
in turn.

A. The Autism Mandate Permits Caps on ABA Therapy Hours

Anthem argues that it is entitled to partial judgment on the pleadings bebaugkain

language ofndianas Autism Mandatedoes not prohibit it from imposing a cap on the number of



ABA hours it covers. Where statutory languageéis’ plain and free from ambiguity, and the
meaning expressed is definite, a literal interpretation of the statute shoadidied.” Benham

v. State 637 N.E.2d 133, 136 (Ind. 199@&uoing Rogers v. Calumet NatBank of Hammond
213 Ind. 576, 583 (1938) Anthem contends th#he Autism Mandateonly prohibitsan insurer
from restricting or denyingoverage “solely” becausa individual isdiagnosed witlautism,and
from imposing ‘tollar limits, deductibles, or coinsurance provisions that are less favorable to an
insured than the dollar limits, deductibles, or coinsurance provisions that apply tapltiysss
generally under thePlan. Seelnd. Code Ann. § 2B-14.2-4. Anthenfurtherrelies on a similar
article under Indiana’s Insurance Code that regards mental health services, whegq tuafiti

did not violate the Autism Mandate becaussatment and hour limitations are differéram
financial requirementsSeelnd. Code § 27-13-7-14@) (“[a] group or individual contract with a
health maintenance organizatioray not permit treatment limitations or financial requirements
on the coverage of services for a mental iliness if amdimitations or requirements are not
imposed on the coverage of services for other medical or surgical cond{eomsfiasis addeq)

In responsePlaintiffs first rely on City of Angolawhen assering that the Court shodl
deny Anthem’s Motion because it is directed caiparts of the claims outlined in Counts | and
Il of the Complaint and is procedurally improper under Rule3&e BBL, Inc. v. City of Angola
809 F.3d 317, 325 (7th Cir. 2016Ja] motion to dismiss under Rule 12(b)(6) doegrermit
piecemeal dismissals péartsof claims; the question at this stage is simply whether the complaint
includes factual allegations that state a plausible claim for relief”) (citations dpfétephasis in
original). Plaintiffs next arguehat, even if the Court considers the merits of Anthem’s Motion,

the plain language ofhe Autism Mandate requires insurers to cowy “treatment that is



proscribed by the insured’s treating physician in accordance with a tregitar” and precludes

the application of quantitative caps on coverageling No. 50 at 1}

Plaintiffsfurthercontend that to the extent the Court finds the Autism Mandate ambiguous,
the Court must defer to the IDOI's authoritative interpretation, which consigfar limits and
visit limits to be synonymous,” and need not turn to other statutes foSaeind. Ins.Bulletin
136, 2006 WL 1584562, *@Mar. 30, 200%. Plaintiffs assert thathere is a strongly persuasive
presumption that the legislature agrees with IDOI's interpretation otahdesbecause, in 2013,
the legislature amended tAatism Mandate, but made no changes to the substantive requirements
of the law and failed to reject IDOI's interpretatioffA] long adhered to administrative
interpretation subsequent to legislation, with no subsequent change having been heastaitet
involved, raises a presumption of legislative acquiescence which is strongiyagige upon the
courts.” Ind. State Bd. of Embalmers & Funeral Directors v. Kelg#4 Ind. 123, 130 (1980).

In reply, Anthem contends that the IDOI’s interpretatiort t@lar limits and visit limits
are synonymous is not relevant because “visit limits” are not the same agifiitai¥ Anthem
argues thateven if the Court finds thake IDOI’s interpretatiornprohibits insurers from capping
the number of covered ABA therapy hours, the IDOI's contention cannot overrigaaiine
meaning of the statute.

The Courtfirst finds, as Anthem persuasively argues in replgjntiffs’ reliance onCity
of Angolais misplaced.Unlike the defendants in th@&ty of Angola Anthemseeks judgment on
standalone claims rather than orsimgle element of one clainSee City of Ango|e809 F.3dat
325(stating defendant'smotion for judgment on the pleadings jparts ofthe First Amendment
claim may have been improper Here, in Count | of the Complairaintiffs allegehat Anthem

violated two separate statutes, Indiana’s Autism Mandate and the federal MeadithlParity and
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Addiction Equity Act of 2008 (“MHPAEA”). In Count II, Plaintiffs againasserttwo distinct
claims for injunctive reliet—wrongful denial of benefits and Anthesffering “takeit-or-leaveit”
deals in exchange for participants giving up their right to appeal covedeagas Accordingly,
the Court concludes that Anthem’s Motion for Partial Judgment on the Pleadings doesunat am
to “piecemeal dismissals phrtsof claims.” See id(emphasis added).

Turning now to the merits, both parties contehdt the Autism Mandate is clear and
unambiguousThe partieshowever, disputevhether theAutism Mandate require&nthemto
coveranytreatment proscribed Biy.P.’s treating physician, and whether legislators intended the
limitation on financial requirements, such as dollars and deductibles, to be synonymous with hour
limitations. “If the language of the statute is clear and unambiguous, it is not subject to judicial
interpretatiori. Albright v. Pyle 637 N.E.2d 1360, 136@4 (Ind. Ct. App. 1994) “A mere
disagreement among litigants over the meaning of a statute does not progeigmibiusually
means that one of the litigants is simply wrdn@ank of Am. Nat. Trust & Sav. Ass'n v. 203 N.
LaSalle St. P'ships26 U.S. 434, 461 (1999Courts"look to the plain, ordinary meaning of the
words and phrases in a statute to discern thsléie intent and“presume that the legislature
intended its language to be applied in a logical mearconsistent with the statusetinderlying
policies and goals. Ashlin Transp. Servs., Inc. v. Indiana Unemployment Ins.@3d. N.E.2d
162, 166 (Ind. Ct. App. 1994) “The Supreme Court has repeatedly recognized ‘finfat
ascertaining the plain meaning of the statute, the court must look to the parsiaildory
language at issue, as well as the language and design of the statuteks’a ®rowley v. Pace
Suburban Bus Div. of Reg’l Transp. AytB38 F2d 797, 798 (7th Cir. 199X yuotingK Mart

Corp. v. Catrtier, Inc.486 U.S. 281, 291 (1988)



After reviewing the statute as a whole, the Court findsRlentiffs’ interpretation of the
Autism Mandate is at odds with the plain language of the statbeAutism Mandate specifically
states that:

(a) An accident and sickness insurance policy that is issued on a group basis must
provide coverage for the treatment of an autism spectrum disorder of an insured.
Coverage provided under this section is limited to treatment that is prescribed
by the insured's treating physician in accordance with a treatment plan. An
insurer may not deny or refuse to issue coverage on, refuse to contractrwith
refuse to renew, refuse to reissue, or otherwise terminate or restrict @werag
an individual under an insurance polisplely because the individual is
diagnosed with an autism spectrum disorder.

(b) The coverage required under thistsen may not be subject to dollar limits,
deductibles, or coinsurance provisions that are less favorable to an insured
than the dollar limits, deductibles, or coinsurance provisions that apply to
physical illnesgenerally under the accident and sicknasarance policy.

Ind. Code Ann. § 2B-14.2-4(emphasis added)If the Court permitlaintiffs’ reading of the
statute, that an insurer is required to coamy treatment proscribed by the insured’s treating
physician, then the last sentence of subsectiomar{d)subsection (b) in its entiretyould add
nothing to the statute.See Corley v. United Stajeésb6 U.S. 303 (2009) [a] statute should be
construed [tayive effect] to all its provisions, so that no part will be inoperative oerfupus,
void or insignificant”) (citations omitted)Based on the plain language of the Autism Mandate,
the Court finds thafnthemis not required to coveanytreatment proscribed by W.P.’s treating
physician. Accordingly, Anthemayrefuseto provideor terminate coverage for autism treatment
so long agts refusal is nosolelyor exclusivelybased onV.P!s autism spectrum disordand
Anthem does not impesless favorable financial limitations than those that apply to physical
illness under the Plan.

The Court also finds thathen viewing the plain language of the statute, and other similar

statutes under the Indiana Insurance Cdldelimitation on finarcial requirements outlined in



subsection (b) is not synonymous wahhour limitation. Seelnd. Code 8§ 2713-7-14.8d); see
alsoChicago & Calumet Dist. Transit Co. v. Muell@13 Ind. 530, 534 (1938WVhen determining
legislative intent, acourt may look to"other statutesegardingthe same subjects, or relative
subjects”)(citations omitted).The Court agreewith Anthemand concludes that, even if IDOI's
interpretation of the Autism Mandate imposes an hour limitatfenplain languagef Indiana’s
Autism Mandate does not preclude Anthem from capping the number of covered ABpythera
hours. See Etzler v. Indiana Dep't of Revendi@ N.E.3d 250, 255 (Ind. Ct. App. 2Q0XEejecting

the Department of Revenugisoposed interpretation afstatuteas neither apparent in its plain
language nor consistent with other sectionindfana Code chapter&1-8"); seealsoTown of
Merrillville v. Merrillville Conservancy Dist. By & Through Bd. of Directp49 N.E.2d 645,
649 (Ind. Ct. App. 1995)[w] hen thdegislature enacts a statute, [courts] presume [the legislature]
is aware of existing statutes in the same’gre&anders v. Statd66 N.E.2d 424, 428 (Ind.1984)
(“[s]tatutes relating to the same general subject matter pegi materia and should be construed
together so as to prodeia harmonious statutory scheme’Accordingly, Anthem’s Motion for
partial judgment on Plaintiffs’ claim that Anthem violated the Autism Mandajeanted.

B. ERISA Limit s Equitable Relief Claims for Wrongful Denial of Benefits.

Anthemalsorequests partial judgment dHaintiffs’ equitable reliefclaim for wrongful
denial of benefits under Count Il of the Complaint, arguing thatltim is not available because
it is duplicitousof Plaintiffs’ wrongful denial of benefits claimnder Count | of the Complainf
civil action may be brought under ERISA,

(1) by a participant or beneficiary
(A) for the relief provided for in subsection (c) of this section, or

L In Pari Materia, BLACK'S LAW DICTIONARY (10th ed. 2014) (“[o]n the same subject; relating to the same matter”)
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(B) to recover benefits due to him under the teofrtsis plan, to enforce his
rights under the terms of the plan, or to clarify his rights to future
beneits under the terms of the plan.
(2) by the Secretary, or by a participant, beneficiary or fiduciary for apptepr
relief under section 1109 of this &l
(3) by a patrticipant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter or the terms of the plan, or
(B) to obtain other appropriate equitable relief (i) to redress such violations
or (ii) to enforceany provisions of this subchapter or the terms of the plan...
29 U.S.C81132(a)(1X3). Anthenrelies onvarity Corp andMondrywhen arguinghat because
relief is available under subsection (a)(1)(Blaintiffs arenot entitled to relief under subsection
(@)(3). See Varity Corp. v. How®&16 U.S. 489, 4901996 (Section (a)(3) actsas a safety net,
offering appropriate equitable relief for injuries caused by violations[tihatstatutelJdoes not
elsewhere adeqtely remedy); Mondry v. Am. Family Mut. Ins. C&57 F.3d 781, 805 (7th Cir.
2009) (“a majority of the circuits are of the view that if relief is available to a plan ypemic
under subsection (a)(1)(B), then that reliafimavailable under subsection (a){3)

In responsePlaintiffs arguethat neither the Supreme Court nor the Seventh Circuit has
held that a plaintiff is precluded from pleading claims under both 8§ 1132(a)(3) and § 1182)Ja)(1)
Plaintiffs contengddespite the courts Marity Corp andMondry stating thatelief is unavailable
under section (a)(3) if it is available under section (a)(1)(B), the courtsodiabld that a district
court must dismiss claims under section (a)(3) where claims under sec{ibxiBlagre pled.
Plaintiffs alscassertshatVarity Corp bars only duplicate recovery and does not address pleading
alternate theories of lidlty. See Silva v. Metro. Life Ins. @62 F.3d 711, 726 (8th Cir. 2014)
(“nothing inVarity Corp.ovearules federal pleading rulesunder such rules, a plaintiff may plead

claims hypothetically or alternatively”). Plaintiffs further argue thathe Court should deny

Anthem’s Motion on this issue becausis impossible to determine at the pleaditags whether
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equitable relief may be appropriaggace questions remain regarding whether Anthem violated
Indiana’s Autism Mandatdéederal MHPAEA as vell as Plaintiffs’ other claims.

The Court findsas Anthem persuasively argudstequitable relief is not available under
ERISA for denial of benefits claims where a plaintiff may recover under §(4X(3%B). See
Varity Corp., 516 U.S.at 515 (where Congress elsewhere providecaqdhte relief for a
beneficiarys injury, there will likely be no need for further equitable relief, in which cade suc
relief normally would not be “approprid)e see alsKarr v. Dow Agrosciences LLQNo. 1:10
CV-00975LJM, 2012 WL 1365438, at *8 (S.D. Ind. Apr. 19, 201Zhis Court has foun®
1132(a)(3) and 29 U.S.€.1132(a)(1)(Bjo bemutually exclusive— § 1132(a)(3) acts as a safety
net, offering appropriate equitable remedies where 29 U.S.C. § dd82 not lsewhere
adequately remedy)The Court concludes thatecauses 113Za)(1)(B) provides a remedy for
Plaintiffs to recoverfor wrongful denial of benefitlaintiffs may not pursugheclaim under§
1132a)(3) Accordingly, Anthem’s Motion for partial judgment on Plaintiffequitable relief
claim for wrongful denial of benefits under Count Il of the Complagtanted.

V. CONCLUSION

Fortheforegoing reasons, tl@urt GRANTS Anthem’s Motion forPartialJudgmenbn
thePleadings (Filing No. 48) Accordingly,theCourt dismisse8laintiffs’ violationof satelaw
claim for wrongful denial of benefits underCountl, aswell asPaintiffs’ equitablerelief claim
under Countl regardingAnthem’s practiceof limiting the amountof hourscoveredfor ABA
therapy Countlll, the fiduciaryduty claim voluntarily withdrawnby Plaintiffs’, is dismissedn
its entirety. (Filing No. 1) The claimgemainingfor trial are:

Count I: Plaintiffs claim that theyare entitledo recoverbenefitsbecaug Anthemlimited

coveragdor ABA therapy in violation ofederallaw.
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Count Il : Plaintiffs' claim toenjoin Anthemfrom offering providers “takét-or-leaveit”

deals in exchange for participants giving up the@htito appeal coverage denials.

SO ORDERED.

Date:2/15/2017
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