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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

DEBBIE SUNSHINE,

SUNLAND APPRAISAL SERVICES,

TOWNE MORTGAGE COMPANY,

Plaintiffs, 1:15ev-01374SEB-DML

VS.

INSURANCE COMPANY,

NAVIGATORS INSURANCE

COMPANY,

)
)
)
)
)
)
)
)
GENERAL STAR NATIONAL )
)
)
)
HERBERT H. LANDY INSURANCE )
AGENCY INC., )
)

Defendants. )

ORDER ON MOTIONS TO DISMISS

This matter is before us on Defendants General Star National Insurance C@npany
Navigators Insurance Compdsyand Herbert H. Landy Insurance Age€iscylotionsto
Dismiss. [Dkt. Nos. 44, 46, 48.] Defendants seek to dismiss Plaintiffs Debbie Sunshine,
Sunland Appraisal Services, and Towne Mortgage Conipakmended Complaint on the
grounds that it fails to state a claim upon which relief can be granted. For the following
reasons, we GRANT Defendants’ Motions to Dismiss.

Background and Facts

Plaintiff SunlandAppraisal Services is a real estate appraisal service cawtieely
by Plaintiff DebbieSunshine (“Sunland”). Amended Complaint‘@m. Compl’) at{ 3]

In late 2008, Sunland was retained by Approved Mortgage Corporéfipprpved”) to
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perform a Manufactured Home Appraisal Report on behalf of a homeowner who wanted
to refinance his mortgagdld. at § 7.] Sunland completed the appraisal and submitted i

to Approved on December 2, 20QBe “Appraisal”) [ld. at] 8] After the refinancing
closed, Approved assigned the mortgage to Towne Mortyelye later assignedt to
Federal National Mortgage AssociatiofiFliMA”). [Id. at T 9.] When the borrower
subsequently defaulted on the loan, FNMA performed an investigation and concluded that
the Appraisal contained misrepresentations and inaccuracies whictoleadinflated
appraisal of the property value [ld. at 1 10.] Towne Mortgage then sued Sunland on
November 13, 2013 in the Southern District of Indiana (Cause No-c%:1396 (the
“Underlying Actior)) to recover its damages as a result of the inaccurate apprddgsal.

1 12.] Towne Mortgageagreed taepurchase the lodior $85,365.28, ad we entered a
stipulated Judgment against Sunshine and Sunlahddgment”). [d. 126] The
Judgment, by its terms, is enforceable only against Rfairtability insurers [Id.]

On the date Sunland issued thgpraisal, December 2, 2008, Sunland was insured
throughan errors and omissiopsofessional liability insurance policy from General Star
which had a policy period of February 24, 2008 to February 24, 2009 and a re¢rodatéiv
of February 24, 200@he “200809 Policy)®. [Id. at 116.] Sunland purchased another
insurance policy from General Star for the policy period of February 24, 2009 to February

24, 2010, which also had a retroaetdate of February 24, 20qéhe “200910 Policy).

1 A retroactive date on a claiamsade insurance policy is the date on which coverage begins,
meaning that claims based on events that occurred after the retroactive date actwwlerthe
Policy as long as those claims are filed while the policy isricef
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[Id.] At the time the Underlying Action was filed in 2013, Sunland was insured through
anerrors and omissions insurarmaicy with Navigatorsyith a policy periocof May 24,

2013 to May 24, 2014 and a retroactivity date of May 24, 2010 (the “Navigators Policy”).
[Id. at  17.]0On December 16, 2013, Sunland demanded that General Star andidiaviga
defendand indemnify it in the Underlying Actionfld. at { 13.] Both declinednd have
refused to pay the Judgmentd.[at 71 14-15.]

General Star Policies

General Star issued the 2008 and 20090 Policies (collectively, théGeneral
Star Policies) to Sunshine on a clainmeade and reported basisThe Notice page of
2008-09 Policy states:

THIS IS A CLAIMS MADE AND REPORTED FORM
REAL ESTATE APPRAISERS PROFESSIONAL LIABILITY
INSURANCE POLICY
CLAIMS MADE

THIS REAL ESTATE APPRAISERS PROFESSIONAL LIABILITY
POLICY PROVIDES COVERAGE ON ACLAIMS-MADE AND
REPORTED BASIS. THE COVERAGE PROVIDED BY THIS POLICY IS
LIMITED TO ONLY THOSE CLAIMS® WHICH ARISE FROM
PROHMESSIONAL SERVICES RENDERED AFTER THE RETROACTIVE

2 Plaintiffs’ Amended Complaint fails to attacpies of the relevant policiesistead Plaintiffs
“incorporate by reference” the insurance policies attached to General Star’sldvgitions to
Dismiss. [Am. Compl., p.6, n. 1.] Because the @e$i are incorporated by reference to the
Amended Complaint, they may be considered by the court on a motion to dismiss pursuant to Rule
12(b)(6).See Dryden v. Sun Life Assur. Co. of Cand®3 F. Supp. 1058, 1066 (S.D. Ind. 1989)

(“[Nt is well establidied that material which is attached to, or incorporated by reference in, the
plaintiffs complaint may be considered by the Court on a motion to dismiss under Rul
12(b)(6).”).

3The General Star Policies defines a “claim,” in pertinent part, as: “amefmamoney, the filing
of Suit . . . naming thénsured and alleging an act, error, omissionRarsonal Injury resulting
from the rendering of or failure to rendBrofessional Service$ [200809 Policy at p. 9
(emphasis in original); 2009-10 Policy at p. 9) (same).]
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DATE STATED IN THE DECLARATIONS PAGE AND WHICH ARE
FIRST MADE AGAINST THE INSURED AND REPORTED TO US
DURING THE POLICY PERIOD OR ANY APPLICABLE EXTENDED
REPORTING PERIOD.

[2008-09 Policy (emphasis in origial).] Essentially identical language appears on the
Notice page of the 20080 Policy. [See200910 Policy atp. 2] Each of the Policies
contained a retroactive date of February 24, 29260809 Policy at p. 1; 20020 Policy
atp. 2.]

The Insuring Agreement of the 2008-Policy provides as follows:

The Company will pay on behalf of thesured all sums which thénsured

shall become legally obligated to pay @amagesfor Claims first made
against thelnsured during the Policy Period and first reported to the
Company in writing during théolicy Period or within sixty (60) days
thereafter, arising out of any act, error, omissio@rsonal Injury in the
rendering of or failure to renddProfessional Servicesby an Insured
covered under this policy; provided always that such act, error, omission or
Personal Injury happens:

A. during thePolicy Period; or
B. prior to thePolicy Period provided that:

1. such act, error, omission Bersonal Injury happened on or after the
Prior Acts Date as indicated on the Declarations Page of this policy; and

2. at the inception of this policy tHesured had no reasonable basis to
believe that anylnsured had breached a professional duty and no
reasonable basis to believe that an act, error or omissions might be
expected to result in@laim or Suit.

The Company shall have the right and duty to defendSarntyagainst the
Insured seekingDamagesto which this insurance applies even if any of the
allegations of theSuit are groundless, false or fraudulent. However, the
Company shall have no duty to defend liiured against anysuit seeking
Damagesto which this insurance does not apply.



[2008-09 Policy at p. 4 (emphasis in originfl)The Insuring Agreement of the 2609
Policy is sulstantively identical.[2009-10 Policy at p. 4.]

Navigators Policy

Navigators issued Real Estate Appraisers Errors and Omissions Insurance Policy
No.PH13RAL109044IV to Sunshine (as Named Insured) and to Sunland (by endorsement)
for thepolicy period from May 24, 2013 to May 24, 2014, with a retroactive date of May
24, 2010 (theé'Navigators PolicY). [Navigators Policy at p. L. The Navigators Policy
provides in relevant part:

The Company will pay on behalf of the Named Insured all sums in excess of

the ceductible that the Named Insured becomes legally obligated to pay as

damagesand claim expenses as a result of a claim first made against the

Named Insured anceported in writing [to Navigators] during the policy

period ... by reason of an aor omission ...in the performance of a
professional service by the Named Insured, provided that:

1. No such act or omissions, or related act or omission, was committed prior
to the retroactive date [May 24, 2010].

[Id. at p. 2.]

On July 23, 2015, Plaintiffs filed a complaint against Defendants contending that
Defendants breached the Policies and committed severaliocsnnection withthe
Underlying Lawsuit. [Dkt. No. 1] On October 6, 2015, Defendants each filed a Motion
to Dismiss the original Complaint on variogsounds, including failure to state a claim
upon which relief can be grantesiuchlike their currentlypending motions to dismiss
[Dkt. Nos. 28, 30, 32.] In lieu of filing a response to Defendavitstions to Dismiss,

Plaintiffs filed an Amended Complaint. [Dkt. No. 39.]



In theAmended Complaint, Plaintiffs asseduses of action against Navigatarsl
General Stafor Breach of Contract (Count 1), lllusory Coverage (Count Il), Failure to Act
in Good Faith or Engage in Fair Dealing (Count IIl), and violation of the Crime Vi&tim
Relief Act (Count 1V). [Am. Compl. at 9 30-56.] Plaintiffs also bring the following
claims against Defendant Landy: Breach of Contract (Count V), Failure to Act in Good
Faith and Engage in Fair Dealing (Count VI), Negligence (Count VII), and violation of the
Crime Victim's Relief Act (Count VIII). [Am. Compl.57-68.] Plaintiffs seek relief in
the amount of the udgmentas well as treble and punitive damages, attofnfeys and
costs. [ld. at p. 13} Defendants filed motions seeking dismissal of the Amended
Complaintpursuant to Federal Rule of Civil Procedure 12(b)(6), on the grounds that it fails
to state a claim upon which relief can be granted.

Standard of Review?

Defendants12(b)(6) Motion to Dismiss requires the Court to accept as true all well
pled factual allegations in the Amended Complaint and draw all ensuing inferences in favor
of the nommovant. Lake v. Negl585 F.3d 1059, 1060 (7th Cir. 2009). Nevertheless, the
Amended Complaint musgive the defendant fair notice of what the . . . claim is and the
grounds upon which it restsand its“[flactual allegations [must] raise a right to relief
above the speculative levelPisciotta v. Old N&t Bancorp 499 F.3d 629633 (7th Cir.

2007) (citations omitted). The Amended Complaint must therefore intararigh facts

4 Plaintiffs repeatedly refer to the “Indiana law requiring all pleadetsfto be treated as true and
all inferences to be drawn in favor of the plaintiff.Sefe, e.g.pkt. No. 52 at 9.] The Federal
Rules of Civil Procedure apply to claims filed in federal court, not the Indiahauies. SeeFed.

R. Civ. P. 1.



to state a claim to relief that is plausible on its fadgell Atl. Corp. v. Twomb|y550 U.S.

544, 570 (2007)seeFed. R. Civ. P. 8(a)(2). A facially plausible complaint is one which
permits ‘the court to draw the reasonable inference that that the defendant is liable for the
misconduct alleged.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

Analysis
A. Claims Against General Star and Navigators

This case is aimsurance coverage dispute, pure and simple. Plaintiffs contend that
their Policies with General Star and Navigators included coverage for the claim asserted
against them on November 13, 2013 related to a December 2Appd8isal whichhey
timely reported on December 16, 2013. According to Plaintiffs, Generdls Stad
Navigatorss refusalso defend and indemnifg$unland constitute a breach of contract, bad
faith, and a violation of the Crime Victims Relig€t, and thusthey are entitled damages.

If Defendants are to be believed, say Plaintiffs, that the insurance policies at issue do not
provide coverage for the Los#e coverage is illusory and Plaintiffs are entitled to
damages.

1. Insurance Coverage (Breach of Contract — Count I)

In Count | of their Amended Complaint, Plaintiffs allege as follows:
31. General Star and Navigators breached their contracts/policies for

insurance with Sunland by not providing a defense and coverage for the
claim made by Towne Mortgage with respectit® Duncan mortgage.

[Am. Compl.{31.] Defendants argue that the Amended Complaint fails to state a claim
upon which relief can be granted on the groundstti@iplain language of tholicies

excludes the Loss.



It is well established that under Indiana law, an insurance policy is a contract
between the insurer and the insured and is subject to the same rules of interpretation as
other contractsCaliber One Indem. Co. v. O & M Const. CHpo. 1:04CV-00417-LIM-

V'S, 2004 WL 2538646, at *3 (S.D. Ind. Sept. 29, 2q0iing Ind. Funeral Dir. Ins. Trust

v. Trustmark Ins. Corp347 F.3d 652, 654 (7th Cir. 2003)). As thdianaSupreme Court

has held, Where the contract is plain and its meaning clear, the court will not change its
evident meaning, by rules of construction, and thereby make a new contract for thé parties.
Id. (citing Colonial Penn Ins. Co. v. GuzoreédQ0 N.E.2d 664, 669 (Ind.997) quoting
Firemens Ins. Co. v. Temple Laundry Cd44 N.E. 838, 839 (Ind1924))) “If no
ambiguity exists, the policy will not be interpreted to provide greater coverage than the
parties bargained fdr.ld. (citing Huntzinger v. Hastings Mut. Ins. Cd43 F.3d 203, 209

(7th Cir.1998);see also Earl v. Am. State Preferred Ins. Gd4 N.E.2d 1025, 1027 (Ind.

Ct. App .2001)). Neither party argues that the Policies are ambiguous. In such situations,
we determine and apply the meaning of the contract as a matter oMieane, Inc. v.

Crow Chicago Indus., Inc224 F.3d 582, 584 (7th Cir. 2000).

The December 2, 2008 Appraisal was conducted during the GeneraD8809
Policy coverageeriod. The claim at issue was made (and notice was given) during the
Navigators Policy period. According to General Star and Navigators, their respective
policies do not cover the Losgcause each dfi¢ Plicies requireshree event$o trigger
coverage: (1) the serviseasprovided during the policy period; (2) the claimas made
during the policy period; and (3) notiegas provided to the insurer during the policy

period. All three of these requirements are necessary for coverage and all three of these
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requirementsare not presentinder either the General Star Policies or the Navigators
Policy. Defendants argue that requirements 2 and 3 were not satisfied antthehus
Appraisal and Underlying Action aret covered by theermsof any Policy. Plaintiffs’
breach of contract claim does not state a claim upon which relief can be gnadhtstold

be dismissed, according to Defendants.

Plaintiffs’ response to Defendahtsotions to dismisfalls shortlimited as it isto
a mererecitationof blackletter law that amsurers duty to defends broader than its duty
to indemnify and an argumethiat the provided insurance coverage was illugahich is
address separdyebelow). Plaintiffs have failed to demonstrate an entitlement to relief
because the factdlegedin the Amended Complaint do ntd cannosupport a breach of
contract claim aginst General Star ddavigators. It is clear that under the General Star
Policies the coveredervice was provided durinpe policy periodbut theclaim wasnot
madeduring thepolicy periodandnotice wasiotprovidedduring thepolicy period.Under
the Navigators Policy, theervice wasiot providedduring the policy period, although the
claim was made and notice was given during the policy period.

Similarly, Plaintiffs do not offer an explanation for their assertion that the nature of
the allegations in the Underlying ActianggeredGeneral Stas or Navigators duty to
defend. Indeed, the facts alleged in the Underlying Actimtateour conclusion herein,
to wit, that no insurance coverage existed for the L&e=eLiberty Mut. Ins. Co. v. OSI
Indus., Inc, 831 N.E.2d 192, 198 (Ind. Ct. App. 2005\Me determine the insurerduty
to defend from the allegations contained within the complaint and from those facts known

or ascertainable by the insurer after reasonable investiggtignight v. Indiana Ins. Co.
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871 N.E.2d 357 (Ind. Ct. App. 200{Holding that if it is revealed that a claim is clearly
excluded under the policy, then no defense is required).

Plaintiffs are unable tcstate a claim for breach of contract because the plain
language of the Policies provide no coveragderthe underlying factsand it would be
futile thereforeto permit Plaintiffs to amend their complaint a third tinteee Bogie v.
Rosenberg705 F.3d 603, 608 (7th Cir. 2013) (cititgrcia v. City of Chicago24 F.3d
966, 970 (7th Cir. 1994)) [Leave to amend need not be granted, however, if it is clear that
any amendment would be futilg. Accordingly, ve . GRANT WITH PREJUDICE
Defendants’ Motion to Dismiss Count | of Plaintiffs’ Amended Complaint.

2. lllusory Coverage (Count Il)

A “claim” for illusory coverage is not recognized under Indiana law. An argument
that insurance coverage is illusory is a defense to the enforcement of a provision in an
insurance policy that would deny coverage of a claim. [Dkt. No. 49 ai@. thus construe
Plaintiffs’ illusory coverage claim as an alternative thedhat the Policies provided
coverage for the Logs the “limitations and exclusions on both the front and back end of
thee annual policies... requifing] that the clainboth occur and be asserted during the
one year policy periddwere notenforced. And they should not be. [Am. Com@ount
Il; id. 1 33.]

They should not be enforced, according R@intiffs, becausethe Policies
requirement thadppraisal activities be performed and a claim related thereto beandde
reported within aingle 12month periodenderghe Policies'basically valuelesssince
Sunland Would not recover benefits under any reasonably expected set of circum&tances.
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[Am. Comp. 34, 39.] Plaintiffs’ argument demonstratesmisunderstanding of the
Policies’ coveragand limitations. The Policies do not require that the purported wrongful
acts occur within the orgea policy periodandthat a claim related to those wrongful acts
be made and reported during that sameyas policy period. As explained above, both
General Star Policiaacludea retroactive date of February 24, 2006, which means that the
200809 Rolicy coveredclaims related to appraisals made during a peridtiree years
and the 20049.0 Rolicy insured such claims during a period of four ydarslaims made
and reported by February 24, 2006.heT2013-2014Navigators Policy included a
retroacive date of May 24, 2010, which means that the Navigators Policy covered
appraisals conducted over a periodafr years when claims were made and repobied
May 24, 2014.

Plaintiffs concedén their briefingthat the claim period is thrder four) yeas (and
not one year as they allege in the Amended Comjplarhtch concession undermingeir
contention thathe coverage is illusorlgecausat requires thathe appraisal, sale of the
home, and discovery of the alleged negligence must acomeyea. [CompareDkt. No.
51 at 6 (Defendants Policies required an occurrence to transpire within a three year
window (the one year policy period and the two years preceding. it);). with Am.
Compl. 1133 (claiming the coverage was illusory because theguired that the claiinoth
occur and be asserted during the one year policy pefi@chphasis in original))
Plaintiffs’ argument that the Policies provide illusory coverdgggeson a oneyear

claimsmade policy periodyhich issimply not what théolicies provide
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“An insurance provision is considered illusoryafpremium was paid for coverage
which would not pay benefits under any reasonably expected set of circums&tances.
Schwartz v. State Farm Mut. Auto. Ins..Cb/4 F.3d 875, 879 (7th Cir. 199@uoting
Fidelity & Guaranty Ins. Underwriters, Inc. v. Everett |. Brown @& ,F.3d 484, 490 (7th
Cir. 1994) (“Because the undémsured provision at issue insures at least one risk, we
agree with the district court that it is not illusdyy. “If a provision covers some risk
reasonably anticipated by the parties, it is not illusorg. (citing City of Lawrence v.
Western World Ins. Co626 N.E.2d 477, 480 (IndCt. App. 1993))see alsdMeridian
Mut. Ins. Co. v. Richieb44 N.E.2d 488, 48@nd. 1989) (holding that the insured could
have benefited from his insurance coverage and thus the policy was not illusory).

It is entirely conceivable, for example, that Sunland could have benefitted from the
Policies for an appraisal conducted in March, 2006 for which a claim was made in January,
2010. Here the parties could reasonably have expected that circumstances would arise
under whichGeneral Star or Navigators would pay benef[tSeeDkt. No. 45 at 1a11;

Dkt. No. 49 at 10-11; Dkt. No. 55 at 6.] Indeed, Plaintiffs contend that General Star knew
its policy “would not cover th@ast majorityof claims madg implicitly conceding that

some claimsvould be covered. JeeDkt. No. 51 at 5 (emphasis addedBcauset is
possible to conceive of a risk reasonably anticipated by the parties (and Plaintiffs concede
as much)the coverage provided by the Policies was not illusory.

Claimsimade policies are not inherently violative of public policy. Ttyycally
areused when providing coverage in the context of professional liability insurdSee

Dkt. No. 45 at 12 (string cite evidencing the typicality of clammesde professional liability
12



policies)y Dkt. No. 57 at 6 (samg) “A typical claimsmade policy covers acts and
omissions occurring either before or during the policy period; for prior acts, the policy may
provide full retroactive coverage or it may only cover claims arising out of acts and
omissions after théretroactive datespecified in the declaratioris Medical Protective

Co. v. Kim 507 F.3d 1076, 1082 (7th Cir. 2007)nsurers issuing clairasmade policies
‘protect themselves against liability for old occurrences by includimgteactive date
specifying the earliest occurrence to be coverednatier when the claim is matield.

Judge Posnewriting for the Seventh Circuttighlights the justification for claimsade
policies, explaining that such policiaseneither exploitive nor illusory:

Whereas aroccurrencepolicy protects the insured against the financial
consequences of an accident or other liabdigating event that occurs
during the policy period, no matter when the claim is maitlanight be

many years latera claims-madepolicy protects the insured against the
financial consequences of a legal claim asserted against him during the policy
period. Given that there must be some interval between a wrongful act and
the claim arising out of it, a claimmade policy mighseemillusory if its
coverage were confined to claims made during the policy period arising out
of wrongs also committed during that periamad the period was extremely
short. Yet there would be nothing exploitive about such limited coverage if
the insurance premium were correspondingly small, and in fact it is
commonplace for issuers of claimsade policies to limit retroactive
coverage by specifying a caoff date, such as the date of the first claims
made policy issued by the insurer to this insured, soclhahs based on
occurrences before that date are excluded from coverage. For protection
against old occurrences the insured must look to his occurrence policies.
Claimsmade policies that lack retroactive coverage are attractive mainly to
new entities, such as Richardsorporation, or young professionals just
beginning their careers. They don’t need retroactive coverage.

Truck Ins. Exch. v. Ashland Oil, In®@51 F.2d 787, 790 (7th Cir. 199@mphasis in
original) (citations omitted)(holding that a ongear policy period under those
circumstances was ntextremely shof). Plaintiffs make nargument herthat the three
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or fouryear Policy periods wergextremely short. The circumstances of their cdaé in
line with the reasoning iAshland Oij indeed the premium paid for th2008-09 General
Star Policywasa mere $590 (insuring claims over three years and providing $1,000,000
of coverage for each claim).

The fact that the Policiedid not cover the loss at issue here does not establish that
they did not insure againsbmeotherrisk reasonably anticipated by the partiebug, we
hold that the Policies do not provide illusory coverage and Defenddoti®ns to Dismiss
areGRANTED WITH PREJUDICE.

3. Bad Faith and Deception Claims (Counts Ill and 1V)

Plaintiffs alsoplead claims for bad faith and deception against General Star and
Navigators. Asxplainedfurther below, those claintepeat Plaintiffsillusory coverage
claim, which we have now dismissed wighejudice Plaintiffs havealsofailed to plead
the requisite specificitwith regard to these claint® satisfy the heightened pleagd
standards.

The Amended Complaint avetisat General Star and Navigators failed to act in
good faith*when they offered their policies of insurance for sale to Surkaoding that
the coverage they provided was only illusory in ndtamed “by refusing to provide a

defense and by not seeking a declaratory judghmeantiolation of their duties to defend

5> General Star argues that the ty@ar retroactive coverage period is particularly appropriate
considenng Indian& adoption ofa twoyear statute of limitations for professional negligence
actions. [Dkt. No. 57 at-8.] Although not affecting the outcome of its Motion, we are not
persuaded by General Star's argument because the statute of limitatiodsopesuch claims
does not accrue until the plaintiff knows or has reason to know of the ctaa.Groce v. Am.
Fam. Mut. Ins. Co.5 N.E.3d 1154, 1156 (Ind. 2014).
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and/or indemnify. [Am. Compl.Jf47-48.] Plaintiffs contendhat these failuewere done
“out of malice, fraud, gross negligence and/or oppressivénfsss.J 49.] According to
Plaintiffs, General Star and Navigators engaged in deception, a violation of Ind. Géee 8§
43-5-3, by making false and misleading representations regarding the Poldiesh
afforded only illusory coverage that they could not discover until a claim was made against
the Policies. [Am. Comp. Count IV.]

Plaintiffs’ breach of good faith and fair dealio@im is more typicallyreferred to
as a claim of bad faithSee H.E. McGonigal Inc. v. Harleysville Lake States Ins.2D4.5
WL 6459129 (S.D. Ind. Oct. 26, 2015) (holding that a policyholder may brintaen for
bad faith when an insurer breaches its duty of good faith and fair dgalihtgsureds
claims for bad faith can arise in a variety of contexts including an insurafounded
refusalor delayin payment of policy proceeds, deceiving the insured, or exercising an
unfair advantage to pressure the insured to settle the cla@a.Jackson v. Allstate Ins.
Co, 780 F. Supp. 2d 781, 791 (S.D. Ind. 2011T]o determine whether [the insurer]
breached the covenant of good faith and fair dealing necessarily requires that the factfinder
determine whether it wrongfully denied coveragedemoCleanse, Inc. v. Philadelphia
Indem. Ins. C.831 N.E.2d 259, 2685 (Ind. Ct. App. 2005)Because whave concluded
above that Plaintiffs’ breach of contract claiails on the grounds thdhe Policies do not
provide coverage for the LasBlaintiffs’ claim for breach of good faith and fair dealing
also fails on this basis.

Indiana’s criminal deception statute, Ind. Cod8%43-53, is “premised upon a

course of fraudulent condticand depends otaverments of frautl,and implicates the
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heightened pleading requirements of Federal Rule of Civil Procedure Néwland N.
Am. Foods, Inc. v. Zentis N. Am. Operating, LN®. 2:13CV-074, 2013 WL 1870652,
at *3 (N.D. Ind. May3, 2013)(citing Borsellino v. Goldman Sachs Grp., Ind77 F.3d
502, 507 (7th Cir.2007Heartland Recreational Vehicles, LLC v. Forest River, 12809
WL 1085837, at * 1 (N.DInd. Apr. 22, 2009) {([T]he heightened pleading standards of
Fed. R. Civ. P. 9(b) govern Forest River claim of [Indiana criminal] deceptidi.
Likewise, Plaintiffs’ allegations that General Star and Navigators breached their duties of
good faith and fair dealing with “malice, fraud, gross negligence and oppressiveness”
trigger Rule 9(b)’s heightened pleading requirements, which require “the identity of the
person making the misrepresentation, the time, place, and content of the misrepresentation,
and the method by which the misrepresentation was communicated to the pglaintiff.
Interlease Aviation Investors Il v. Vanguard Airlines, Ji#54 F. Supp. 2d 1028, 1038
(N.D. Ill. 2003).

Plaintiffs’ Countslll and IV miss this mark in pleading fraud with specificity by a
wide margin. The Amended Complaint lackbe identity of the person making the
misrepresentation, the time, place, and content of the misrepresentation, and the method by
which the misrepresentation was communicated to the pldintiff® Consequently, &

GRANT WITHOUT PREJUDICEDefendantsMotion to Dismiss Gunt Il and 1V of

® General Star argues that the statute of limitations bars Plaintiffs’ claims fdionadéthe Crime
Victims Relief Act and breach of a duty of good faith and fair dealing. [Dkt. Not 45 36.]
Because Plaintiffs’ clainemits so many operative facts, we aneable to determinat this time
whether the statute of limitations bars thataims. It would be premature at this stage of the
litigation to dismiss baseoh the statute of limitations; howev&eneral Star is not foreclosed of
making this argument in response to any amended pleading.
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Plaintiffs’ Amended Complaint. We caution Plaintiffs, however, that should&tiesnpt
another iteration of #seclaims, it must contain the necessary specificitgatisfy Fed. R.
Civ. P. 9b), to wit, the specifics of who, where, and winéithe alleged deceptiand bad
faith.

B. Claims Against Landy
1. Breach of Contract — Landy (Count V)
In Count V of their Complaint, Plaintiffs allege as follows:

58. Landy breached the contract it had with Sunland to provide E&O
insurance when Landy failed to procure insurance that would cover claims
related to older appraisals, such as the 2008 Duncan appraisal. These
representations were made with the intent to induce Sunland to purchase the
policies, thus depriving Sunland of property: ngmptemium payments and
cause[d] injury, loss and damages to the Plaintiffs.

Landy has movedo dismiss Count V of PlaintiffsAmended Complaint on the

grounds thatt does not'assert any allegations to establish the necessary elements of a

contract, suclas an offer, acceptance, consideration, or a meeting of the minds between

Plaintiffs and Landy. [Dkt. No. 47 at 12.] Landy confuses the elementsaafraractwith
the elements of Breachof contractclaim, inaccurately summarizing Indiana laySee

Dkt. No. 47 at 12 (citingsands v. Helen HCLLC, 945 N.E.2d 176, 180 (Ind. Ct. App.

2011) for the proposition thdtffer, acceptance, consideration, and a meeting of the

minds” are“essential elements of a breach of contract ¢lavhren Sandsexplains hose
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elements prove the existence ofantract not a breach thereof).]Landy argues that a

“policy was issued through an agent does not establish the necessary terms of a contract,
or that a contract existed, between the insured and the agPkt."No. 56 at 9 (citing an
Indiana Supreme Court decision on summary judgment).] These arguments challenge the
viability of PlaintiffsS claims not whether the claim is plausible under the faictg we

must accept as true for purposes of a motion to dismiss.

Frustratingly Plaintiffs take Landis bait, referencing the elements of a contract and
relying on the Policies as evidence of consideration. Explaining that Landy was a
specialistproviding professional malpractice insurance for real estate appraisers and that
Sunland relied on that expertise, Plaintiffs reach outside the Amended Conplamt
attemptto protect their claim from dismissal. Their Response does more harm than good
In arguingthat an implied contract existed based on the course of dealings between the

parties,a theory and claimot alleged in the Amended Complaint. [Dkt. No. 53-409

" Relying onlllinois law, Landy argues tht the “necessary elements of a contract [are] offer,
acceptance, consideration, [and] a meeting of the minds between Plaintiffswayd’ Li®kt. No.

47 at 13 (citindBurke v. Lakin Law Firm, PQNo. 0#CV-0076-MJR, 2008 WL 64521, at *2 (S.D.

lIl. Jan. 3, 2008)Under lllinois law he essential elements of a breach of contract claim are: (1)
offer and acceptance, (2) consideration, (3) definite and certain terms, (4) pederivy the
plaintiff of all required conditions, (5) breach, and (6) damageas even the most inexperienced
lawyer should know, state contract law does not travel from &tatiate and Indiana law applies
here, which Landy acknowledgetsewhere ints briefing. With a modicum of effort, Landy’s
counsel would have discoveredathn Indiana, “[tlhe essential elements of a breach of contract
claim are ‘the existence of a contract, the defendant’s breach thereof, and ddmagest,
elements far fewer and more narrow than those required by lllinoisSeevAuteéOwners Ins. Co

v. C&J Real Estate, Inc996 N.E.2d 803, 805 (Ind. Ct. App. 2013) (citation omitted). We assume
that Landy’s reliance on inapplicable law is the product of careless liagybowever, Landy’s
counsel comes dangerously close to conduct violative of Fed. R. Civ. P. 11. Counsel is cautioned
to take greatetare in future filings and representations to the court.
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Plaintiffs’ breach of contract claim & bestnartfully pleaded (mixing breach of contract
allegations with fraud allegations) gnghen coupled with their Response to Larsdy
Motion to Dismiss (throwing an implied contract theory into the mxg are left
scratching our heads.

Although the Amended Complaint may have providgdausible theory for holding
Landy liable for Plaintiffs alleged la& of sufficient insurance coverag@Jaintiffs’
Response has muddied the waters such that an opportunity to replead a breach of contract
claim is warranted. Accordingly, Landy’s Motion to Dismiss Count V iISRANTED
WITHOUT PREJUDICE.

2. Good Faith and Fair Dealing(Count VI)

Plaintiffs allege a claim for breach of good faith and fair dealing against Landy as
follows:

25. Landyis an agencythat identifies itself as specializing providing
professionamalpractice insurance, includirfigr real estat@ppraisers. On
its websiteit says that it is a“proud partner of [National Association for
Independent Fee Appraisefsl Exceptional E&O Coverage for Members
throughout theUnited State$. The Sunland Plaintiffs relied upon this
professeaxpertise oL.andyin selectinghe typeof insurancecoverage and
insurance productashioning coverage for ttagpraisal work performed by
them.

60. Landy neither acted in good faith nor engaged in fair dealing when the
company misled and misadvised Sunland as to the true nature and extent of
the coverage offered by the General Star and Navigators policies. Landy
failed to disclose that the coverage provided was only illusory in nature and
would not meet the reasonable expectations of the Sunland Plaintiffs that the
E & O insurance it had purchased would cover claims such as those made by
Towne Mortgage.
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61. Landys failure to act in good faith arehgage in fair dealing was done

out of malice, fraud, gross negligence and oppressiveness, and was not the
result of mistake of fact or law, honest error or judgment, overzealousness,
mere negligence, or some other human failing.

The crux of Plaintiffsclaim is that Landy failed to inforr8unland that the Policies
would not provide the coveragnlandexpected. Landy contends that Plaintitfigim
for breach of the duty of good faith and fair dealing is barred by ayéao statute of
limitations thatbegan to run when plaintiff knew or, in the exercise of ordinary diligence
could have discovered that an injury had been sustained, which, in these circumstances,
was the date each Policy issuefDkt. No. 47 at 67 (citing Catt ex rel. Skeans v.
Affirmative Ins. Ca. 2009 WL 2175986 (N.D. Ind. July 21, 2009)).] Plaintiffs did not
respond to Landg statute of limitations defense other than to say‘{déue to the dense,
complicated and adhesiyeic] nature of the language found in the Defendafgic]
policies, Plaintiffs could have not known of or discovered the illusory covérdst.
No. 53 at 6.]

In Indiana, an insured has a duty to read his insurance pdioyce 5 N.E.3dat
1157. The Indiana Supreme Court has heldithia¢ alleged shortcoming in an insurance
policy is“readily ascertainable from the policy itSelthen the statute of limitations begins
to run immediately when the policy goes into effddt. (citing Filip v. Block 879 N.E.2d
1076 (Ind. 2008)).Despitethe Policies clearlanguage that coverage is limiteddaims
made and reported during the policy period (or 60 days thereafter) for professional services
rendered during the policy periodlaintiffs nonethelessllege that Landy misled Sunland

as to the nature and extent of the coverage afforded by the Policies.alldged
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shortcomings in the Policies could, however, be ascertained from the Policies themselves.
Because &ch of the Policies was issued more than two years prior to the filing of the
lawsuit, the statute of limitations may likely kaelaim of bad faith.

An exception exists, howevdo, the abovestated rule[R] easonable reliance upon
an ageris representations can override an insigellity to read the policy. Filip, 879
N.E.2dat 1084(quotingVill. Furniture, Inc. v. Assoc. Ins. Managers, In641 NE.2d
306, 308 (Ind.Ct.App.1989)).In general, this exception negates an insrddty to read
part of the policy if an agent insists that a particular hazard will be coVered("If the
agant insists to the prospective purchaser that the palityinsure against a hazard .
that the prospect is particularly concerned about, and the hazard materializes, the company
may be estopped to plead the terms of the policy because the strength of tleeagknt
assurances lulled the prospect into not reading, or reading inattentively, dehse an
rebarbative policy languagé. Here, the Amended Complaint is silent as to the specific
conversations Sunland had with Landy about the scope of coverggested and that
which was provided however, Plaintiffs allege that Landy counseled them on their
insurance needs and tailored insurance coverage for apprassksl. Compl. {64]. At
this procedurajunction, it would be premature for us foreverforeclose any and all
breach of good faith and fair dealing claims simply because Plaintiffs did not attempt to
address or otherwiskefuse a potential statute of limitations defendes. Gypsum Co. v.
Indiana Gas Cq.350 F.3d 623, 626 (7th Cir. 200@jolding thaton a motion to dismiss,

we look not at whetherlaintiffs’ complaint forecloses all legal defensésit rather,
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whetherthe allegations in theomplaint include énough facts to state a claim to relisitt
is plausible on its face.”).

Landy also argues that Count VI must be dismissed on the groundisdiaaa does
not impose a duty of good faith and fair dealing on an independent insurance agent.
Arguing that it owes no duty of good faith and fair dealicgndy again cites to cases
outside this jurisdiction, includindecisiondrom the Courts of Appeals in California and
South Carolina, which briefing error is compounded by the fact that they espouse results
thatare contrary to the law in IndianaSdeDkt. No. 47 at 8.] The law in Indiana provides:
“All insurance agents who undertake to procure coverage owe their clients a general duty
of reasonable care and skill in obtaining insurance and following their Ctlients
instructions’ Indiana Restorative Dentistry, P.C. v. Laven Ins. Agency, 27cN.E.3d
260, 264 (Ind. 2015) We thereforereject Landis argument that it had no duty of good
faith and fair dealing with respect to Plaintiffs.

Similar to thedefense advancday General Star and Navigatoksndy challenges
the sufficiency of Plaintiffs pleading of bad faith because the Amended Complaint
containsnothing more than bare legal conclusions that do not meet the heightened pleading
standards. §eeDkt. No. 47 at 810.] Like their claim against General Star and Navigators,
Plaintiffs fail to identify relevant facts, such as who misled Sunland, when and where, and
what was said.We reach the same conclusibareas above- that the claim should be
dismissedwithout prejudice for failure to provide the requisite specificitylaintiffs’
argument however that ‘{g]reater specificity could be provided if Landy would provide

discovery and fully disclose the nature of its dealings with the Sunland PlaifiDikis
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No. 53 at 7] suggests that Plaintiffs may not be able to provide the requisitetaetail
properly plead a bad faith claim, but we will rattthis timeforeclose Plaintiff@an attempt
to do so.
For the foregoing reasons, we GRANVITHOUT PREJUDICELandy’s Motion
to Dismiss Count VI.
3. Crime Victim’s Relief Act (Count VIII)
Plaintiffs allege that Landy violated ti@ime Victim's Relief Act:
67. Under IC 344-3-1, a person who proves the elements of certain crimes,
including those contained in IC 38 etseq., by a preponderance of the

evidence, can recover up to three times the actual damages, the costs of the
action, and reasonable attorney’s fees.

68. Landy engaged in deception, a violation of I&35-3, by claiming on

its website to offer'Exceptional E&O Coverage for appraisers, and by
misleading Sunland in omitting critical information about the purchase of
E&O insurance policies that failed to cover foreseeable claims and which
offered only illusory coverage. These representations were made with the
intent to induce Sunland to purchase the policies, thus depriving Sunland of
property, namely premium payments, and cause injury, loss and damages to
the Plaintiffs.

As with the Crime Victims Relief Act claim against General Star and Navigators
thatwe dismissed without prejudigeeviously,this claim lacks the requisispecificity to
survive a motion to dismiss, to wit, allegations regareihg made the misrepresentation,
what that representation was, and when it was mdeigle 9(b) requires pacularity when
pleading fraud or mistakg” which is absent from Plaintiffallegations.Ashcroft v. Igbal
556 U.S. 662, 686 (2009); Fed. RvCP. 9(b). For this reason, we dismiss Plairitiffs

claim asserting a violation of the Crime Victims Relief Act against Landy.
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Landy moves to dismiss Plaintiff€rime VictimsRelief Act claim for a second
reason, arguinghat the claim is barred by the tvyear statute of limitationsWe repeat
our view thatit would bepremature to grant a motiam this basisgiven that Plaintiffs
have failed to pleaavith the specificity required tstatesuch a claim. For all of tke
reasons, we GRANWITHOUT PREJUDICELandy’s Motion to Dismiss Plaintiffs
Violation of the Crime Victims Relief Act.

4. Negligence (Count VIII)

Plaintiffs’ final claim is for negligence.Count VIII of their Amended Complaint

alleges:

64. Landy acted as an agent to obtain insurance for the Plaintiffs and owed
them a duty to exercise reasonable care, skill, and good faith diligence in
obtaining insurance. The Plaintiffs had a long term relationship with Landy
and Landy exercised broad discretion in serving the Plaintifeds and in
counseling them concerning insurance tailored to the needs of appraisers
Landy received compensation for procuring this insurance and providing
their expert advice in this area.

65. Landy breached that duty when it failed to notify Sunland of exceptions
and limitations to these policies, which would exclude coverage for new
claims made on old appraisals, such as was asserted by Towne Mortgage,
and that the coverage was illusory.

Although Plaintiffs’ negligence claims far from clearwe infer, based on their
respone to Landys Motion to Dismissthat Plaintiffs are alleginghat Landy failed to
procureadequate coverage. [Dkt. No. 53 at 8 (citindiana Restorative Dentistry27
N.E.3d 260for the proposition that agents mbg liable for negligence when they fail to

procure insurance requested by the insureB)qintiffs concede tha negligence claim
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under Indiana law is subject to a two-year statute of limitati®esind. Code § 34-11-2-
4.

The statute of limitationa claim for inadequate coverabegins from the start of
the coverageFilip, 879 N.E.2dat 108384. As explained above, the allegeddequacies
of the Policiesvereascertainable simply by reading the Polices. Because Plaidlgiins
were filed more than two years from tthates the Policiesere issued, a negligence claim
based ora failure to procure adequate coveragdarred by the statute of limitatiofs.
Thus, we GRANT WITH PREJUDICEandys Motion to Dismiss Plaintiffs’ Negligence
claim.

Conclusion

For the foregoing reasons, we GRANT DefendaMiistions to Dismiss as follows:
Counts I, I, Il and VIII ardDISMISSEDWITH PREJUDICE. Counts IV, V, and VI are

DISMISSED WITHOUT PREJUDICE.

Date: _9/26/2016 QA @Uwsfﬁm\m(

SARAH EVANS BARK\ER, JUDGE
United States District Court
Southern District of Indiana

8 Plaintiffs hint at a fraudulent concealment defense tdtithis bar; however, they fail to explain
how knowledge of their claim was fraudulently concealed by Landy. [Dkt. Nd.&88.5 In fact,
Plaintiffs’ response consis@mply of quotes fromcase and statutory lawjthout explanation as
to how those laws are applicable to the case before us.
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