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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

GURMEET SINGH ,
Plaintiff,

VS. CauseNo. 1:15-cv-1916-WTL -MPB

JEH JOHNSON, Secretary of the
Department of Homeland Security et al.,

—_ O O

Defendant.

ENTRY ON DEFENDANTS’ MOTION TO DISMISS 1

This cause is before the Court on the Defendants’ motion to digPks. No. 10 The
motion is fully briefed, and the Court, being duly adviseRANTS the Defendants’ motion for
the reasons and to the extentfseth below.

l. BACKGROUND

The Plaintiff is a citizen of India. He entered the Unitéatesin 2011asan R1 nont
immigrant religious worker employed Itlye Sikh Society of Wisconsikladison Dkt. No. 1-1
at 100.0On May 29, 2012the United States Citizenship and Immigration ServiceSCL$”")

approveda Form 129, Petition foa Nonimmigrant Worker, fothe Plaintiff semployment

! The Plaintiff contends that the Defendants’ motioditmiss is untimelyand thatas a
result, the Defendants have admitted the allegations in the ®lai@omplaint The
Defendants’ responsive pleading was due February 9, 2016, sixty terysea¥ice was
complete on the Defendants. The Defendantslii filed their motion to dismiss on February 8,
2016. Therefore, the Plaintiff's contention that the Defendants have adhtite allegations in
the Plaintiff's Complaint is incorrect.

2 Pursuant to Federal Rule of Civil Procedure 12, Plaintiffmoves for a hearing on
the Defendants’ motion to dismiss (Dkt. No. 1Because the Court does not believe a hearing
would be useful in resolving the instant motion, the motion forihgas DENIED. Seel.R. 7-
5(d)(1) (explainng that the Court may iits sole discretion grant or deny a request for hearing).
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with Gurdwara Shri Guru Hargobind SalibCorporationin Greenwood, Indianald.
Gurdwara Shri Guru Hargobind SaldibCorporatiorater filed a Form4360, Petition for
Amerasian, Widow(er), or Special Immigrant, on the Plaintiff's behalhe Form 1360 was
approved fothe Plaintiff's employment as@pecial Immigrant Religious Workésr Gurdwara
Shri Guru Hargobind Sahib Corporation SeeDkt. No. 1-1 at 23.

OnApril 15, 2014, the Plaintiff filed a Form485, Application to Register Permanent
Residence or Adjust Status {4B5 Applicatior?), in which he sought to adjust his status in the
United States to that of a lawfpérmanentesident. SeeDkt. No. 1-1 at 30. On October 17,
2014 USCISdenied the Plaintiff's#485 Application It reasoned thahecausehe Plaintiff
received room antoard, donations, and gifts from Sikh temples other than his emptbyregs
it considered remuneration for work, Wwas employed by those temples and trangaged in
unauthorized employment for more than 180 days while-ingiatus and therefore [didbt
gualify for adjustment of status to permanent resiie@ompl. 1 13, 15.

“[The] Plaintiff contends that he never engaged in unauthorizgdoyment and
qualified for adjustment of status” because “thé& Bmployer directed every major facetloé
work of [thg Plaintiff, even when he was assigned to conduct religsengces at sister
[tlemples.” Comp. 11 14, 16, respectivelye further contends that “[a]nything provided to
[him] at those [tlemples would have been provided to any individhalwould have visited any
of the [tlemples or would have been provided to a Sikh [p]riest att@mof religious rite
following the traditions and tenants of the Sikh religion . . . . [@idihot constitute indicia of
employment with the sister [tlemples.” Compl. { 16.

On three separate occasiorg Plaintiffmoved to reopenr reconsidethel-485

Applicationdenialdecision. Plaintiff's first request was granteand the original denial of the |



485 Applicationwas affirmed. SeeDkt. No. -1 at 4446. USCIS found thélaintiff's second
motion to reopen or reconsidentimely. It nonethelesstated that “[t]he evidence has been
reviewed despite the fact that your motion was received untiireahd it rejected the motion.
Dkt. No. 1-1 at 5657. The Plaintiff shird motion for reconsiderationagrejected because
wasuntimely filed and the Plaintiff “ha[d] given no excusable reasoihfe delay.”Dkt. No. 1-
latl.

On December 4, 201%he Plaintiff filed his Complaint for declarataayd injunctive
relief in this Court. He allegeseveraklaims: (1) his4485 Application was denied in violation
of the APA(Count I} (2) the definition of employment used in denyReligious Workers’ 4
485 gplicatiors was ceated in violation o$ection 706 of the APA and italemaking
proceduregCount I1); (3) “[tlhe USCIS creation and application of its own ‘employment’
definition, and its findings and its conclusion that [the] Plafietiigaged in unauthorized
employment” violated his righttthe free exercise of religion under the First Amendment
(Count 111); (4) these same things violated his rights under the ReligiouddireRestoration
Act (Count 1V); (5) he was denied due process in violation of the Fifth Amendment bebause
USCIS reled on evidence not presented to the Plaintiff in denying-#$851Application and also
because the issue was not addressed in his most recent mogopéa the decision on higl85
Application(Count V)2 and (6) the Defendants should be estoppeu fEgamining whether he
engaged in unauthorized employment because the issue was futgsattitvhen hisorml-

360 was approvefCount VI).

3 The Court notes that the Plaintiff referred to this count as “Couras\vell. For
clarity, the Court renumbers the Plaintiff's counts as shawove.



On January 6, 2016, the United States Department of Homeland Sessuigo the
Plaintiff a Notice to Appeamiremoval proceedings.SeeDkt. No. 103. His hearing before the
Immigration Court was scheduled for May 11, 2016, Dkt. Ne4 Hd 2, but has since been
rescheduled for November 29, 2019, Dkt. No. 14 at 3.

. STANDARD

The Defendants ask this Court to dismissRbentiff's claims undefFederal Rule of
Civil Procedure 12(b)(1fpor lack of subject matter jurisdicticor Federal Rule of Civil
Procedurd 2(b)(6)for failure to state a claim upon which relief may be grantpdl] court must
dismiss the case without ever reaching the merits if it conchirdé®t has no jurisdiction.”
Capitol Leasing Co. v. F.D.1.C999 F.2d 188, 191 (7th Cir. 199@)tation omitted) Therefore,
the Court first addresses the questbsubject matter jurisdictionUnderRule 12(b)(1)the
Court may “look beyond the jurisdictional allegations of the compkanat view whatever

evidence has been submitted on the issue to determine whether irbfact satter jurisdiction

4 The Plaintiffsuggests that the Defdants initiated removal proceedings after the
Plaintiff filed this lawsuit, which the Plaintiff argues igh] attempf] to strip this Court of
jurisdiction and denyhe Plaintiff his day in couttand “engaging in forum shoppingDkt. No.

11 at 1 28; 3047, respectively In fact, he removal proceeding process appears to have been
initiated internally at USCIS prior to the initiation of this lawsuihe Defendants provided a
declaration explaining that the Notice to Appeaswignedy the declaranbtn December 1,

2015, but was not sent at that time because, “[w]hile [the Hf&halien file was awaiting

clerical processing, [USCIS’s Nebraska Service Center] coudsisleal me on December 16,
2015, that the file was need for review by one of our staff attorneys because a lawsuit lesd be
filed relating to the denial of the underlying application for an igration benefit. [USCIS’s
Nebraska Service Centarpunsel released the file for completion of the Notice to Appea
process on January 6, 2016, and the clerical process was comipiesaate day Dkt. No. 10
214 The Notice to Appear alshows that the declarant signed the documemienember 1,
2015. SeeDkt. No. 103 at 2. However, @en if the Defendantsdd not yet initiated removal
proceedingsvhen this cause was filetbr the reasons stated in this Entry, this Court would not
have jurisdiction over thBlaintiff's claims.



exists.” Id. (quotation omitted).The Plaintiff bears the burden of establishing jurisdiction.
Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992)

II. DISCUSSION

The Defendants argue that this Court lacks subject matter jurdsdibztcause the
Plaintiff has failed to exhaust hasiministrative remediesThe Administrative Procedures Act
(“APA") allows judicialreview for ‘{a]gency action made reviewable by statahdfinal agency
action for which there is no other adequate remedy in a.tdutt).S.C.8 704. The statutes
named by the Plaintiff, thBeclaratory Judgment Act, the Immigration and Nationality Act
(“INA™), and the Mandamus Ag¢tlo not confefurisdictionover these claim3

First,the Court lacks subject matter jurisdiction otfeePlaintiff's request for declaratory
judgment because the Declaratdndgment Act provides judicial remedynly. It does not
confer subject matter jurisdictiorsee, e.gNationwide Ins. v. Zavali$2 F.3d 689, 692 (7th
Cir. 1995).

The INA alsodoes not provide this Court with jurisdictiomstead, it expressly
forecloseghis Court’'sjurisdictionto review the denial of his485 Application and any
arguments he makes for why the denial was wradrge INA unambiguously providem
relevant part, that{h]otwithstanding any other provision of law.andregardless of whether
the judgment, desion, or action is made in removal proceedings, no court shall haseigtion

to review. . .any judgment regarding the granting of relief under sectiol 255 of this title'®

5 The Plaintiffalsolists 28 U.S.C. § 1651, the All Writs Aahd 8 C.F.R8 1.1et seg.as
sources of jurisdiction, but does not elaboratét is not this court’s responsibility to research
and onstruct the parties’ argumeritdDraper v. Martin 664 F.3d 1110, 1114 (7th Cir. 2011)
(quotation omitted) Accordingly, the Courtoes not examine whether the All Writs Axt8
C.F.R.81.1et seqprovidethis Court with jurisdiction.

6 Section 1255 goverrtee administrative procedure foertainnonimmigrantseeking
permanent residence stattlg ultimate relief sought by the Plaintiff.



8 U.S.C.81252(a)(2)(B)(i) See also Wroblewska v. Holdéb66 F.3d 473, 477 (7th Cir. 2011)
(“We lackjurisdiction to review a variety of agency decisions denying discrary relief,
including animmigrationjudge’s]decision to deny an application for adjustment of stgtus.
Subhan v. Ashcrqf883 F.3d 591, 594 (7thir. 2004)(“When a request for an adjustment of
status is denied there is no judicial review because the demiaéiof the discretionary orders
expressly made nonreviewable by section 1252(a)(2)(B&9;alsdddir v. I.LN.S, 301 F.3d 492,
497 (7th Gr. 2002)

While the INA allowsjudicial review of constitutinal claims and questions of lailv
explicitly confers such jurisdiction on the “appropriate courambeas” after removal
proceedings have been complet&dJ.S.C. 81252(a)(2)(D) (referringo “the court of appeals
for the judicial circuit in which the immigration judge completed[teenoval]proceedingsas
foundin 8 1252(b)(2); see als&ingh v. Rendl82 F.3d 504, B (7th Cir.1999) (holding
pursuant to a similar provisiothat district court lacked jurisdiction over review of claim bdrr
by 8 U.S.C. § 1252(qg), but th&tccess to the courts of appeals enables an alien to mount what is
in effect a collateral constitutional challenge to depatefiroceedings” because “dxsive
responsibility for the prevention of miscarriages of justice nests with the courts of appegls”
The claims the Plaintiff raises addition to his claim that the Defendants unlawfully denied his
[-485 applicatiorare either constitutional clais or questions of lawT herefore, even if the
Maintiff wereentitled to petition for judicial review dfis claims the appropriate forurior his
claimsisthe court of appeals, and the appropriate tinadtes the completion of his removal

proceeding’

’ The Plaintiffalso raises procedural questions. déatends that the definition of
employment used in evaluating hid85 Application, which defines remuneration to include
room, board, donations, andtgifwas subject to the APA’s rulemaking procedures. The



Mandamus jurisdiction is also unavailable to the Plainfitie Mandamus Agbrovides
federal court jurisdiction as followST he district courts shall have original jurisdiction of any
action in the nature of mandamus to compel an officer or emptdytbe United States or any
agency thereof to perform a duty owed to the plainti#8 U.S.C. § 1361 [M]Jandamus
jurisdiction can be invoked only when the plaintiff has a clear tighkte relief sought, the
defendant has a clear duty to perform, aadther adequate remedy is availablBlaney v.
United States34 F.3d 509, 513 (7th Cit994);see also Iddir301 F.3d at 499 (citin§calise v.
Thornburgh 891 F.2d 640, 648 (7th Cir. 198%)ere the Plaintiffhas not demonstratedhat if
any,tasks the Defendants are obligated to perfodB8ClShas a mandatory duty to adjudicate a
petition for an adjustment of stat@sC.F.R. § 245.2(a)(1yvhich it has donethe Plaintiffhas
received alecision See alsaddir, 301 F.3d at 500 (Immigrath and Naturalization Service had
duty to adjudicate plaintiffs’ applications for adjustmenttafiss) The decision whether to
award an adjustment of status, howeigdiscretionary.See8 U.S.C. 8§ 125&) (‘ The status of
an alien who was inspected and admitted or paroled into the United Sta may be adjusted
by the Attorney General, in his discretion and under such regusadis he may prescribe, to that
of an alien lawfully admitted for permanenticksnce”);seealsoPatel v. 1.N.S.738 F.2d 239,
242 (7th Cir.1984)(“The immigration judge . . . exercised his discretion to denyipedr's

application for adjustment of status®)Thus, USCIS performed its duty.

Defendants, however, did not promulgate a rule containing a ttfimf employment.
Therefore, the APA’s ruleaking procedures do not apply.

8 Pursuant to the Homeland Security Act, references to “Atyo@eneral” in the
Immigration and Nationality Acindits regulations now include the Department of Homeland
Security (“DHS”) and its officers because that agency has atytlomer functions preiously
carried out by Immigration and Naturalization ServicBsirable Mfg. Co. v. U.S. Dep't of
Labor, 578 F.3d 497, 499 n.1 (7th Cir. 1999) (“Under 6 U.S.C. 8§ 557, references in federal law
to any agency or officer whose functions have been transteni@dS shall be deemed to refer
to the Secretary of DHS or other official or component to whicHuthetions were



Moreover,both the Mandamus Act and the APA apphly where there isrio other
adequate remedy SeeBlaney 34 F.3d at 513rgandamus jurisdiction applies whéire other
adequate remedy is availabieB U.S.C. 8 704APA jurisdiction applies where “there m®
other adequate remedy in a colutHere, he Plaintiffhasother adequate remedies availdiolie
his claims At this point,the immigrationjudgehas exclusive jurisdiction, and the Plaintiff has
the right to adjudicate his485 Applicationdecisionduring his ongoing removal proceedings. 8
C.F.R. 8 1245.2(a)(1)({)'In the case of any alien who has been placed in deportation
proceedings or in removal proceedings (other than as an arriving #tiemnmigration judge
hearing the proceeding has axgilve jurisdiction to adjudicate any application for adjustment of
status the alien may filg; see als®@ C.F.R.8 1245.2(a)(5)(ii)) ("No appeal lies from the denial
of an application by the director, but the applicant, if not an agialien, retains the right to
renew his or her application in proceedings under 8 CRF part[i&giflations governing
removal proceedings). The immigration judg@residing over the Plaintiff’'s removal
proceeding hade novareview of the USCIS’s denial of the Plaintsfi-485Application 8
C.F.R.81240.1(a)(1).Thereafterif the immigration judgs decision is unfavorable to the
Plaintiff, he may appeal to the Board of Immigration Appeals. BRC.8 1003.1(b)(3)And, if
the Board of inmigration Appeals affirman immigration judgs unfavorable decision, the
Plaintiff may appeato the Seventh Circuthe results of his removal proceeding and any
constitutional claims or questions of la® U.S.C. § 1252a)(2)(D); (b)(2);see alsdMcBrearty

v. Perryman212 F.3d 985, 987 (7th Cir. 200@nding lawsuit “premature, since . . . [the

transferred.”)Buddhi v. Holder344 F.App'x 280, 284 rl (7th Cir.2009) pecause the
Homeland Security Act expressly transferred resgditg to Department of Homeland
Security,reading “Secretary of Homeland Security” imtA provision despiteeference to
“Attorney General”).



plaintiffs] could obtain review of the district director’s [astment of status denial] decision by
the Board of Immigration Appeals if and when the immigration serwistitutesemoval (i.e.
deportation) proceedings against themAccordingly, the Plaintifhas otheadequate remedies
available andannot invoke mandamus jurisdictionrely on the APA for jurisdictiaf This
Court lacks jurisdiction over the Plaintiffidaims.

V. CONCLUSION

For the forgoing reasonthe Plaintiff's motion for hearing (Dkt. No. 12) BENIED; the
Defendants’ motion to dismiss (Dkt. No. 103RANTED in its entirety; andhe Plaintiff's

claims aredDISMISSED for lack ofsubject mattejurisdiction

[V Riginn Jﬁuw_

Hon. William T.Lawrence Judge
United States District Court
Southern District of Indiana

SOORDERED:8/17/16

Copies to all counsel of record via electronic notification.

9 Although exhaustionof administrative remediasay be excused under specific
circumstanceghe Plaintiff does not argue that any applgdir, 301F.3dat 498



