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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SELECTIVE INSURANCE COMPANY OF
AMERICA,

Plaintiff,
No. 1:16ev-00062dMS-MJID
VS.

SMILEY BODY SHOP, INC.,
JEFFREY SMILEY,
GREG CALLAHAN,

Defendants.

CINCINNATI INSURANCE COMPANY,
Intervenor Plaintiff,
VS.

SELECTIVE INSURANCE COMPANY OF
AMERICA,

SMILEY BODY SHOP, INC.,

JEFFREY SMILEY,

GREG CALLAHAN,

N N N N N N N N N N N N N N e N N N N N N N N N N N N

Intervenor Defendants.

ORDER ON DISCOVERY MOTION

Pending before the Court is Jeffrey Smiley and Smiley Body Shop, Inc.’sdfoedly,
“Smiley”) Motion for a Protective Order or, in the Alternative, to Stay Discpyv [Dkt. 76]

For the following reasons, the CoENIES Smiley’s Motion
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|. Background

This matter arises out of an insurance dispute. The underlying statéocuit
involves a tort action brought by Defendant Greg Callahan against Safideyan automobile
accident While defending Smiley in the underlying tort case subject to a reservation of rights
Plaintiff Selective Insurance (“Selectiydjrought suit in thi€€ourt seeking a declaration that it
has no obligation to defend or indemnify Smiley under Smiley’s insurance p8latgctivenow
seekdliscoveryof the statements Jeffrey Smiley has made to his insurance psywidech
Smiley contends are subject to insurer-insured privilege. Smiley thus movesuthdéoC a
protective order “prohibiting disclosure and excusing non-disclosure of infamatbtected ¥
the insurerinsured privilege” or, in the alternative, to stay discovery in this matter until the
conclusion of the underlying tort actiorDKt. 76 at 1]

[I. Motion for Protective Order

Smiley’s Motion seeks a protective order, not to Keiggstatements to insurance
providersout of Selective’s harg] but toensure that Callahanthe plaintiff in the underlying
state court actier-cannot use them in the tort case. In support, Smiley primarily relies upon the
insurer-insured privilege recognized by the Indiana Supreme Cdurthiey v. Chappelb94
N.E.2d 443 (Ind. 1992)In responseSelectiveargues that the insurarsured privilege does not
apply to this case and that, even if it did apply, Smiley waived the right to askestigt their
conduct. In replySmiley again argues that the privilege applies in this aescagainst
Callahan Smiley reiteratethat any otheconclusion would undermine its assertion of privilege

in the underlying action.
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The Federal Rules of Civil Procedure limit discovery to nonprivileged matthatlare
relevantand proportional to the needs of the cased. R. Civ. P. 26(b)(1)In diversity cases
such as this one, the Federal Rules of Evidence incorporate by reference thgedawkeof the
state providing the underlying substantive laved. R. Evid. 501 Based upon their
submissions, the parties appear to agree that Indiana law dpplsgardless, “[clourtdo not
worry about conflict of laws unless the parties disagree on which stategpfai@s.” \Wood v.
Mid-Valley Inc, 942 F.2d 425, 427 (7th Cir. 1991As that imnotthe case here, the Court will
apply Indiana privilege lawn assessing Smiley’s Motiorin so doing, the Court takes as
axiomatic that evidentiary privileges are to be strictly and narrowlytiegets Shanabarger v.
State 798 N.E. 2d 210, 215 (Ind. Ct. App. 20@3nasmuch as [a] privilege prevents the
disclosure of relevant information and impedes the quest for truth, the privilege should be
narrowly construed.”)seeMem’l Hosp. for McHenry Cty. v. Shad@64 F.2d 1058, 1061 (7th
Cir. 1981)(“First, because evidentiary privileges operate to exclude relevant evidence and
thereby block the judicial fag¢inding function, they are not favored and, where recognized, must
be narrowly construed.”see also/alero Energy Corp. v. United Staté&69 F.3d 626, 630 (7th
Cir. 2009)(“This circumscribed reading of the tax practitiowéent privilege is in sync withur
general take on privileges, which we construe narrowly because they aregaterof the
search for truth.”)Howard v. Dravef 813 N.E.2d 1217, 1222 (Ind. Ct. App. 2004he
attorney-client privilege should be narrowly construed because the privilegeraveaynt the

disclosure of relevant information.”).

! No party contends that the voluminous, 3&@fe insurance agreement that is the subject of this suit
contains a provision requiring the application of the law of a differate.st

3


https://www.westlaw.com/Document/NCBF83860B96411D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N43587220C0F511D8A8CA80DCF7582C6A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5979daa094c011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_427
https://www.westlaw.com/Document/I5979daa094c011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_427
https://www.westlaw.com/Document/If72e94b4d44411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_215
https://www.westlaw.com/Document/If72e94b4d44411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_215
https://www.westlaw.com/Document/Ibcaab821928911d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1061
https://www.westlaw.com/Document/Ibcaab821928911d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1061
https://www.westlaw.com/Document/Ie7642d8f5b3511de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_630
https://www.westlaw.com/Document/Ie7642d8f5b3511de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_630
https://www.westlaw.com/Document/I062d3b0cd45011d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_1222

The Indiana Supreme Court recognized the insurer-insured privilégeliay v.
Chappell 594 N.E.2d 443 (Ind. 1992Richeywasa personal injurgasein which the plaintiff
sought discovery of statements made by the defendant to his insurance provider. Both the
defendant and insurance provider objected to the request. The court reascthedaitnatege
was required to facilitateandiddisclosure from insured to insurer and thereby aid the insurer in
its defense of the insured in the underlylrapility cases

One of the primary duties placed upon insurers by the issuance of a liability
insurance policy is the obligation to defend claims filed by third persons agains
the insured. In order to effectively defend the claim, the insured must be
guestioned about sensitive matters which may be embarrassing, incriminating, or
detrimental to the insured. The failure to cooperate may invalidate coverage, and
even an insured'oastitutional right against seificrimination may not override

the insured’s duty to cooperate with the insurance company. In connection with

its obligation to defend claims, the insurance company retains an attorney, not
usually of the insured’s own choosing, to represent the insured. Statements from
the insured are then used by the attorney to assist in the defense of the insured,
just as statements given by plaintiffs to their own attorneys are used tarassis

the prosecution. Uncertainty about whettiee insured’s statements are

discoverable gives rise to a conflict about whether a statement shoulcehagiv

all, and undermines what should be a cooperative relationship among the insured,
insurer and attorney. An insured’s relationship to the insurance company requires
full disclosure by the insured without fear that the statement may be later obtained
by the claimant.

Id. at446. On this basis, the court “conclude[d] thathimd-party actions such asthis one’—
videlicet actions broughlty noninsurer plaintiffsagainst an insured=statements given by an
insured to his insurance company are privileged and are not subject to discovesryHgdt
party.” Id. at 445 (emphasis added).

Unlike Richey however, this matter is a “firptarty” case brought by an insurer to
determine its rights and liabilities vésvis its insured. The Court finds that Rieheyinsurer-
insured privilege does not extend to thist-party caseand that theinderlyingtort plaintiff's

status as partglefendant in this action does not change this conclusion. This is so
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notwithstandinghe seemingly broader languageRicheyidentified by Smiley As Smiley

points outRicheyalso states that “statements from the induoethe insurer concerning an
occurrence which may be made the basis of a claim by a third party are protected from
disclosure.”ld. at 447. But this language does not warrant the broad reading attributed to it by
Smiley forseverareasons

First, theRicheycourt recognized that discovery of insuiresured materials “first-
party” claims stands on a different ground than discovery in aplaitgl-action. The court in
fact expressly approved of the Indiana Court of Appeals’ decision to caispelery of
insurerinsured statements igna-INA/Aetna v. Hagerman-Shambapudi3 N.E.2d 1033 (Ind.
Ct. App. 1985)reasoninghat the rationain that case was “sound” becaustagerman-
Shambaughvas a firstparty claim involving an action by the insured against its insurer over
whether a particular loss was covered by the policy”. Id. at 447. HagermanShambauglns
muchmore closely aligned with this case tHaichey again with the caveat that the tort plaintiff
was not partyo that caseBut the Richeycourt distinguished its case frddagerman-
Shambauglon the basis of the type of claim in that case. This case is agdéirst claim” over
whether a claim is “covered by the policyt’js not “a claim brought by a third party against the
insured.”

Second, other jurisdictions recognizing the insurer-insured privilege alsotheake
distinction between thirparty and firstparty actions. Th&icheycourt, for example,
specifically endorsed the lllinois Supreme Court’s approach to the pridtege extensioof
attorneyelient privilege quoting at length from that court’s decisiorFieople v. Ryanl97
N.E.2d 15, 18 (lll. 1964) The lllinois Supreme Court has elsewhere explainedribater-

insured “documents may enjoy privileged status as to party opponents in the underlying
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litigation, but they cannot be privileged from insurers who may bear the ultimate burden of
payment. While the parties are now adverse concerning the issue of coveragé, advsusity
exists as to the underlying litigationWaste Mgmt., Inc. v. Int’l Surplus Lines Ins. (5G¥9
N.E.2d 322, 336I(. 1991) The attorneelient privilege that may have applied in the
underlying action had no applicability in the declaratory judgraetibn suggesting that the
insurerinsured privilege must likewise give way in this case. Agalaste Management not a
perfect parallel to this case, as the underlying tort actiomheddy settled in that case. But
Waste Managemendike Richey—distinguished the need for privilege in the underlying action
from the absence of privilege in the declarajodgmentaction on the basis of the type of claim.
Finally,this Court is “lathe to fiddle around with state lawisolia v. Philip Morris
Inc., 216 F.3d 596, 607 (7th Cir. 200@nd has repeatedly been admonished to “choose the
narrower interpretation” of state law and “avoid speculation about trends in tieases,”
Birchler v. Gehl Cq.88 F.3d 518, 521 (7th Cir. 1996Rarticularly when this reluctance to
unearthnew realms of state law t®upled with themperativethat privileges be construed
narrowly,the interests diurtheringthetruth-seeking mission of the Courtusttake precedence
and dictate that the insurgrsured privile@ not be expanded as Smiley suggests.

That the Court would be extendiRicheyif it ruled as Smiley requests is underscored by
the fact that Smiley has not identifiady first-party declaratory actions proscribing discovery of
documents on the basis of insurer-insured privileg@mong the cases relied upon by Smiley are
Strack & Van Til, Inc. v. Cartei803 N.E.2d 666, 674 (Ind. Ct. App. 2004 thirdparty case
involving a dip-andfall negligence action, and re Quantum Chemical/Lummus Crdsdb. 90
C 778,1992 WL 71782, at *2—4 (N.D. Ill. Apr. 1, 199also a tird-party tort case Quantum

Chemica) moreover, was limited to addressing the argument of a third party that theinsure
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waived attorne\client privilege by providing a document to its insur&f92 WL 71782at *2
(“The issue in dispute is whether the privilege was waived by QUANTUM \threleased
Document 150 to various in-house staff members and counsel for its insurdestier of these
cases is sufficientlgnalogous to affect the Court’s conclusions.

While the policy which underlies the insurer-insured privilege of encouraging candid
disclosures between insurer and insured is undoubtedly impditerd,are countervailing
considerationss well. The insurer “must be allowed to show that the so-called insuredthe
insured’s claim—"is a stranger to the pol¢’ Old Republic Ins. Co. v. Chuhak & Tecson, P.C.
84 F.3d 998, 1002 (7th Cir. 199@osner, C.J.)In short, while there is ample case law
establishing that the insurgrsured privilege applies to thigghrty lawsuits, there is no cag@nd
certainly no Indiana Supreme Court gasetending its application to firgtarty lawsuits to
determine the sqe of an insurer’s coverage. This Court is constrained by precedent requiring
privileges to be narrowly construed and by precedent requiring that the Caoavtlganterpret
novel state law.The insuretinsured privilegaloes not apply to this case.

[11. Motion to Stay Discovery

In the alternative, Smiley asks the Court to stay discovery whilerttierlying state
court action proceedarguing that discovery in this matter will prejudice his defense in the tort
case. Selective opposes a stay, argthagit would be prejudiced thereby if forced to defend an
action that it ultimately had no obligation@gherdefendor indemnify. Selective further argues
that the Stipulated Protective Order sufficiently addresses Smiley’sroanicgrejudice in the
underlying caseSelective maintains that the issues in this case are distinct from the issues of
liability in the underlying case and that it seeks discovery solely regasdnigy’s employment

relationship with the other parties and Smiley’s potebti@ach of its insurance contract. In
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reply, Smiley argues that the protective order cannot prevent the use of tnfarfearned from
this matter from being used in the underlying c&8Smiiley also argues that resolving the
coverage issues in this cag#l involve the same facts as the underlying case.

A court maystaydiscovery through an exercise of its inherent authority to manage
litigation or through its authority undéederal Rule o€ivil Procedure 26(c)See, e.gE.E.O.C.
v. Fair Oaks Dairy Farm, LLC No. 2:11 CV 265, 2012 WL 3138108, at *2 (N.D. Ind. Aug. 1,
2012)(citing Landis v. North American Ca299 U.S. 248, 254-55 (19363%ee alsd-ed. R. Civ.
P. 26(c)(1)(“The court may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense . . . .”). The party seeking
astayhas no absolute right tosgay, rather, that party “bears the burden of proof to show that
the Court should exercise its discretiorsiayingthe case.Cloverleaf Golf Course, Inc. v. FMC
Corp, No. 11-€V-190-DRH, 2011 WL 2838178, at *2 (S.D. lll. July 15, 20{citing Indiana
State Police Pension Trust v. Chrysler LI556 U.S. 960, 961 (2000)

To carry its burden, the movant must show that good cause exists $tayhethis
specific casgthe good cause determination encompasses factors such as whettegviiie
prejudice the non-movant, whether gtaywill simplify the issues in the casand whether
thestaywill reduce the burden of litigation for thparties or the courtFair Oaks Dairy
Farms,2012 WL 3138108at *2 (citingAbbott Laboratories v. Matrix Laboratories, In2009
WL 3719214, *2 (N.DIll. 2009) (“[The Court should] balance interests favoringtayagainst
interests frustrated by the action in light of the court's paramount obligatioarosex
jurisdiction timely in cases properly before it.”). District courts haasremely broad

discretiorf in weighing these factors and in deciding whethstagshould
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issue.Cloverleaf 2011 WL 2838178at *2 (emphasis inriginal) (citingCrawford-El v.
Britton, 523 U.S. 574, 598 (1998)

The Seventh Circuit has addressed specific factors that courts should coheddaged
with a motion to stay in the context of a declaratory judgment action where atyungder
liability actionis pending?

[T]he federal court should consider (among other matters) whether the deglarat

suit presents a question distinct from the issues raised in the state court

proceeding, whether the parties to twe factions are identical, whether going

forward with the declaratory action will serve a useful purpose in clagityia

legal obligations and relationships among the parties or will merely amount to

duplicative and piecemeal litigation, and whether caapla relief is available to

the plaintiff seeking a declaratory judgment in another forum or at another time.
Nationwide Ins. v. Zavali$2 F.3d 689, 692 (7th Cir. 1995This inquiry requires “review[ing]
the overlap between the federal and state proceedings in light of the substantivat
informed the declaratory judgment action and theeulying liability cas€. Med. Assur. Co. v.
Hellman 610 F.3d 371, 379 (7th Cir. 201(Wood, C.J.).

Mere factual overlap is insufficient to demonstrate that a stay is requided\edical
Assurance In that case, the insurance company sought a declaration that it had no duty to
defend the defendant in an underlying medical malpractice case becadsttitant breached
his duty to cooperate under the insurance polidyat 380. This inquiry undoubtedly
overlapped with the underlying merits in the malpractice case;lf{gmna,. . . an insurer
cannot prevail on that theory unless it can show that the breach resulted in acidatgsren

the merits.Id. (citing Employers Mut. Cas. Co. v. Skoutads3 F.3d 915, 924 (7th Cir. 2006)

Ky. N&'l Ins. Co. v. Empire Fire & Marine Ins. Ca19 N.E.2d 565, 585-87 (Ind. Ct. App.

2To the extent Smiley relies upon case law from other jurisdictionsgetiit other tests for making such
a determination in this context, this Court rejects them as the Sewetulft, @vhich binds this Court, has
spoken on the issue.
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2010) The potential factual overlap wasminimal importancdecause the legal issues were
distinct. In fact, the court observed that the continuation of the cpgtate proceedingsriay
provide guidance to the parties and the court in resolving the actual-prejudice indgligt.”
381.

UnderZavalisandMedical Assurancat is clear that Selectivedaim that it has no duty
to defend Smiley does not “overlap” with the underlying action as the court uséerthat
Whether Selective can prove that Smiley faileddoperateurns on distinct legal issues from
whether Smiley is ultimately liable in tort for the automobile accident. Smiley additionally
argueshat Selective’s coverage arguments regarding Smley’s employmentrreltgpido the
other parties involves overlapping issues, as Callahan has asserted a résupediea claim in
the underlying caseBut even if some of the facts used to determinethdreSelective must
defend Smiley overlap with the respondeat superior determination, “the sq&ueilefy’s]
insurance coverage is not at issue in the state court actigleslical Assur. Cq.610 F.3d at
381 Smiley does not contend that the respondeat superior inquiry is lielgaiticalto the
scope of insurance determination, and this Courtmeslio assume thatis. Moreover,
Selective is entitled to challenge its claim to coverage based upemfitieyment relationship
with facts, such as Smiley’s statements to Selective, which would be priviletfexlunderlying
case. Thus, the factuacordsand perhaps even the factual isswéhk regard tadhe respondeat
superior claim and the coverage litigation waibo bedistinct.

SeveralotherZavalisfactorsalsoweigh against a stayDetermining Selective’duties to
Smiley on the complete recordill serve a useful purpose in clarifying the legal obligations and
relationships among the partiess2 F.3d at 692 Further, ‘tomparable reliéfwill not be

available to Selective if this case is stayed becawseuld then be required to defend the
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underlying case without the opportunity to show that it had no duty to dol sés the Seventh
Circuit has explained: The purpose of the Declaratalydgment Act is to facilitate efficient
outcomes. Here, that purpose is best effected by allovBelg¢tivé to go forward with its
challenge to its duty tdefend’because the issues raised by its challenge are “sufficiently
distinct” from the issues atme meritsof the tort caseMedical Assur. C9.610 F.3d at 381

Though Seventh Circuit precedent on stays in declaratory judgment actions provide no
basis to stay this caghjs Court may still order a stay undex inherent authorityf Smiley can
demonstrate good caus&his good cause determination must take adoount any prejudice
that Selective may suffelAs Selective points out, a stay of discovery in this case would
preclude Selective from contesting its obligation to provide Smiley’s defertitafter it has
already provided said defense in the underlying suit. Thus, a stay would undoubtedlg@rejudi
Selective.

As to Smiley, without a stay, Callahan will receive some information that he haghho ri
to use in the underlying case—both under the insurer-insured privilege, which al pgriee
applies in that case, and under the stipulated protective order in this case pUlhtedti
Protective Order in this capeovides: “Information that is produced or exchanged in the course
of this action and designated under this Order may be used solely for the preparaitiamd tri
any appeal of this action, as well as related settlement negotiatiorisy anadbother purpose,
without the written consent of the Designating Partykt[ 74 at 4emphasis added) This
ProtectiveOrder minimizes any prejudice that Smiley may suffer as a result of disclodine of
insurer statements and of deposition questions referring théretther minimizing the
prejudice, as represented by Selective and uncontested by Smiley, ig thatfdtscovery

appears to belosed in the underlying cas§SeeDkt. 78 at 13 The ProtectiveOrder in this
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casewould foreclose even the possibility of reopening discovery in the underlyingp@sese on
information learned from the insurer statements or deposégirmony about the statements,
and the Court declines to assumat tliny party will violatehetermsof theProtective @der.

The cass to which Smiley citedo notsuggesthat this is the incorrect resul©ld
Republi¢ for example, reasoned that no discovery in the declarpdgynentaction was
required becaug@e insurance company’s responsibility for defending the tort defendant was
apparent from the face of the complaiftl F.3d at 100%‘But no one reading Kearns'’s
complaint would so doubt that Josephson had represented Kearns in the course of Josephson's
employment by Chuhak & Tecson as to be justified in putting Josephson and the law firm to the
expense of responding to requests for discovery.”). Such facial clarityeistdiese.

Both Wells Dairy, Inc. v. Travelers tiemnity Co. of lllinois241 F. Supp. 2d 945 (N.D.
lowa 2003) andMontrose Chem. Corp. v. Superior Cqu861 P.2d 1153 (Cal. 1993hvolved
a stay of all proceedingft]o eliminate therisk of inconsistent factual determinatichs
Montrose 861 P.2d at 1162Vells Dairy 241 F. Supp. 2d at 9{7Thus, a stay is warranted to
protect Wells from being prejudiced by incestent factual determinations.”bmiley makes no
argument that it may face inconsistent factual determinations if there is no sisgowkdy in
this case and instead focusedelyon the prejudice that it will suffer in itkefense if discovery
proceeds.

Finally, in American Family Mutualnsurance Co. v. Williamghe court stayed
discovery based upon the pendenciudlf/-briefed dispositive motions—not based on the
defendants’ claim of interference with insunesured privilege.No. 1:14CV-248-SEB-DKL,

2015 WL 1421101 (S.D. Ind. Mar. 27, 2019n fact, the court directed the parties to “move for
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a casemanagement conference” “[i]f and when the Court denies the motionsgtlagmavise
denied the defendant’s motion to stay discovery witlpogjudice.

H.G. Christman Construction Company, Inc. v. Amerisure Mutual Insurands Co.
equally inapposite, as the MinutatEy to which Smiley cites granted anopposed motion to
stay dscovery in one sentengegending the resolution of a motion to dismiss. Order on
November 18, 2005 Telephonic Status Conference and Order Settling Settlement Cergaden
Related Deadline$.G. ChristmanNo. 1:05ev-0743DFL-TAB (S.D. Ind. Nov. 22, 2005),

ECF No. 33.The Minute Entry fromH.G. Christmarclearly has no persuasive value in this
case.

Smiley has failed to meet its burden of demonstrating the appropriatenesayoiretisis
case. The protective order largely mitigataay possible prejude to Smiley, whereas a stay of
discovery would cause significant prejudice to Selective. The Court declinesinoeatbst any
party would violate the Court’s protective order and use, in any way, the infomhegirned
from this case to further its cause in any other case, includengnderlying tort case between
Smiley and Callahan

V. Conclusion

The evidence sought is concededly relevamti¢éomerits of this casand, as the Court
has explaineds not privileged inthis lawsuit It is also concededly privileged in the underlying
tort action; Callahan has no right to use, and is prohibited by the Protectivefiondeising,
any information gleaned from the insurer’s statementmy deposition statements based
thereon in the underlying case. These propositions are not mutually exclusive. In so agncludi
the Court reiterates that the Protecteler in forceprovides thano information provided in

discovery or otherwise learned from this case may be used in any other matter. With this
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understanding, the CouUdENIES Smiley’s Motionfor a Protective Order or, in the Alternative,

T N,

Dated: 27 OCT 2016 )
MarlJJ. Dmsﬁre
United States{#agistrate Judge

Southern District of Indiana

to Stay Discovery. [kt. 76]

SO ORDERED.

Distribution:
Service will be made electronically

on all ECFregistered counsel of record via
email generated by the court’'s ECF system.
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