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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

NICK WILLIAMS, )
et al. )
Plaintiffs, )

)

VS. ) No. 1:16ev-00878WTL-MJID

)

ANGIE’S LIST, INC., )
)

Defendant. )

ORDER ON PLAINTIFFS’ MOTION TO COMPEL
As this discovery dispute demonstrates, longegane the days whehysicalpunches on
time cardglefinitively determind the compensation an employee was owed for hearksedon
the company floor.The hodgepodge of technological time marking involwethis casevould
have far exceeddtie imagination of the brothers Willard and Harlow Bundy, who, in the late-

nineteenth centuryvere the first to commercialize tl@ce-ubiquitous punch cloclSeewilson

CaseyFirsts: Origins of Everyday Things that Changed the World 164 (2009). Having dunche
considerable time of its own wading through the approximately 250 pages afdaafi
exhibits submitted by the parties, the Court @RANTS Plaintiffs’ Motion to Compel.
I. Background

Plaintiffs, 48 current and former employees of Angie’s Ladliege tha#Angie’s List
instructedchemto underreport the overtime hours on their computerized time recdudsng a
service called TimeTrackerthe consequence of which is that tladgge entitlemento
substantial compensation under the Fair Labor Standard&8Act,S.C. §§ 201-19To prove

these claims, Plaintiffs have soughvariety of recordthatshedsomelight ontheir hours spent
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laboring inAngie’s List'semploy The data sought thus flaasincluded companyimeTracker
records, badgewipe dataand work calendars.

So far, so good, it might appear;tlere is aatch: Plaintiffs frequently worked from
home, and at least some of these hours are likely not reflected in any of toeds—+e
particularly if, as allegednd supported bigstimony Plaintiffs were operating under
instructions not to report some of their work hours on tiicial time records Thus, Plaintiffs
now seek background deaatomaticallyrecorded while they were working &alesforcea
sales platfornused byAngie’s List, in an effort to close the gapiegedlyleft by the other
records. Angie’s List has provided one year’s worth of this background datdyalbait refuss
to produce the other two yearsdsta requested by Plaintiffhese additional two years of
records are the subject of the instant Motio

ll. Legal Standard

Pursuant té-ederal Rule of Civil Procedure 37(a)(&)party may move the Court to
compelproduction of documents if the party’s request comports with the scope of
discovery.Fed. R. Civ. P. 37(a)(3)(B)(iv)The scope of discovery undezderal Rule of Civil
Procedure 26(b)(1s broad, only limited from the outset to “any nonprivileged matter that is
relevant to any party's claim or defense and proportional to the needs of theFaaseR. Civ.
P. 26(b)(1) “Information within this scope of discovery need not be admissible in evidence to
be discoverable.'ld. Requests for production, such as those at issiigsicaseare subject to
the commorsense limitatiorthat the items be within “the responding party’s possession,
custody, or control.”Fed. R. Civ. P. 34(a)(1)This Court is accorded “broad discretion in

matters relating to discovery” and must be cognizant of the “strong pulbky pofavor of
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disclosure of relevant materialsPatterson v. Avery Dennison Cor@81 F.3d 676, 681 (7th
Cir. 2002)
[1l. Discussion

Angie’s List first responds to Plaintiffs’ Motion with a threshold argumentelg, that
Plaintiffs’ request for the Salesforce records falls outside of R{E)@) because the records
are outside of Angie’s List’s “possession, custody, or control.” Second, Ahgse arguesf
the Court grants the Motion, it should apportion s@mall of the costs of production to
Plaintiffs. The Court addresses each of these issues in turn.

A. Possession, Custody, or Control

Angie’s List first argues that it cannot be compelled to comply with Plaintiffgiest
because the Salesforisackground data is outside of its “possession, custody, or control.” In
support, Angie’s List argues that Salesforce is a third-party provider aésgiand that it has no
greater rights to the backgmuai data than any other person. Angie’s List points to the $15,000
invoice it received from Salesforce for the background data it already prdeidreaintiffs.

Plaintiffs, in reply,argue that Angie’s List’s argument is belied by their conduct in
producing a year’s worth of background data. Plaintiffsia that Angie’s List is conflating the
requirement of “control” with undue cost or burden under the proportionality prong of Rule
26(b).

1. Relevant Facts

Angie’s List has used Salesforce’s sales platfsince 2012. [jkt. 1007 2(declaration
of Salesforce employee Avanti Sardesai offered by Plaintidfs); 103-29 2 (declaration of
Salesforce employee Avanti Sardesai offered\bgie’s List).] Angie’s List, as an end user of

Salesforce, has regular access to a wide array of sales data and nfe¢etst.[103-2 3.]
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Salesforce’s platformas part of the ordinary course of business and functioning of the system,
alsologs background data regarding each cliegdkesforcaise. Dkt. 100914-9, 12.] While
“[a]n end user” such as Angie’s List “doest gpically access this log dataDkt. 103-29 7],
these event records are maintained “for Angie’s List,.Incin the regular course of business”
[Dkt. 1009 12] These records may be udeda variety of purposes, including to allow Angie’s
List “to determine what activities an Angie’s List User performed in Saleséordehe date and
time when those activities were perfadi [id. T 13].

After multiple email exchanges, meetsdconfers,delays, and conferences with the
Court, Angie’s List produced one year’s worth of Salesforce background dasponse to

Plaintiffs’ request for production served on June 15, 20%@elDkt. 67, Dkt. 91; Dkt. 97-6 Dkt.

97-7. Dkt. 97-8 Dkt. 97-9 Dkt. 97-1Q Dkt. 97-1% Dkt. 97-12 Dkt. 97-13 Dkt. 97-14 Dkt. 97-

15; Dkt. 97-16] Salesforce invoiced Angie’s ltifor $15,000 for ts “Log Analysis.” [Dkt.
103-3]

2. Discussion

Rule 34 governing requests for production provides the common sense limitation that a
party may only be compelled to produce electronically stored information “ingpernéing
party’s possession, custody, or contradkéd. R. Civ. P. 34(a)(1)Notwithstanding the dictum in
Chaveriat v. William Pipe Line Col1l F.3d 1420, 1426-27 (7th Cir. 19980ggesting that
having to ask someone else for a document means that the document is outside of a party’s
control, the Seventh Circuit has embraced the prevailing definition of “control”’lag&hright
to obtain.” Thermal Design, Inc. v. Am. Soc’y of Heating, Refrigerating & Air-Conditioning
Engineers, InG.755 F.3d 832, 838-39 (7th Cir. 20X4uotingDexia Credit Local v. Rogar231

F.R.D. 538, 542 (N.D. Ill. 200, This standards certainly broad enough to encompass a
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contractual righto obtain documentsSee, e.gSymons Int'l Grp., Inc. v. Cont'l Cas. CNo.
1:01CV-00799-RLY, 2015 WL 4392933, at *9 (S.D. Ind. July 15, 2(Q&quiring plaintiff to
acquire financial documents from financial institutions pursuant to account agresgingel v.
Town of RoselandNo. 3:06€V-430 JTM, 2007 WL 2020171, at *2-3 (N.D. Ind. July 6, 2007)
(same)objections overruled in relevant pa#007 WL 2903196 (N.D. Ind. Oct. 1, 2007The
partyseeking discovery bears the burden of showing that the nonmovant has control over the
documents sought, and the Court may consider “any reasonable evidence regatbkesules

of evidencéin determining whether the movant has met thisden. McBryar v. Int'l Union of
United Auto. Aerospace & Agr. Implement Workers of, ABD F.R.D. 691, 695 (S.D. Ind.
1993)(citing Nat’l Utility Serv., Inc. v. Nw. Steel & Wire Cd26 F.3d 222, 225 (7th Cir.

1970).

The evidence before the Court demonstrates that Angie’s List and &zddséwe a
longstanding contractual relationship and that the background data is recardehtfie’s List
as part of the ordinary course of their business relationship. Even while end usess such a
Angie’s List “ordinarily” do not access such data, the evidehemly demonstratabat they are
ableto do so upon askingn fact,the most compelling fact before the Court is that Angie’s List,
despite dragging its feet apdotestirg vociferouslywere actuallyable to retrieve and produce
one year’s of thé@ackground data, collected for Angie’s List as part of its use of Salesforce’
sales platformto Plaintiffs in discovery.The fact that Angie’s List haaready produced one
third of the requested data, coupled with the evidence demonstrating the relationshgnbetw
Angie’s List and Salesforce, compels the conclusion that Angie’s List Hagal right to

obtain” the discovery sought.
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Thesecritical factsclearly distinguish this situation from the one describedhaveriat
Chaveriatinvolved the plaintiffs’ contractor’'s subcontractor’s subcontract for aiome-
chromatographic analysis of soil contaminatidd. F.3d 1420, 1423The Seventh Circuit
observedhat thesubcontractor never orderéte actual chromatograrmfr®m the solil testing
company insteadeceivinga summary of the resultsd. at 1423-24 Those actual
chromatograms, the cowgtated were not within the plaintiffs’ controlld. at 1426-27 But &s
another court later succinctly observed, “[T]b&erant parties i€haveriathadno legal
relationship whatsoever” In re Subpoena Duces Tecum tgedteam, InG.No. 11MISC-36,
2011 WL 3608407, at *2 (E.D. Wisc. Aug. 16, 20{émphasis added). Angie’s List’s reliance
on Chaveriatis thus singularly misplaceaind ignoreshe principlethat“[tjhe concept of control
. . . Is often highly facspedfic.” 8B Charles Alan Wright & Arthur R. Miller et alGederal

Practice and Procedu§e?2210 (3d ed. 2010)The evidencéere in stark contrast to the ordf

soil testconducted by a subcontractor of a subcontractor of a contractor of the plaintiffs in
Chaveriat establisheshat Salesforce logthe backgroundata for Angie’s List in the ordinary
course of their ongoingontractuarelationship and that Angie’s List is able to obtain such data.
The fact that Angie’s List must pay for tegtractingof this data is of no moment; quite
frequently, retrieving and compiling electronic discovery costs substamtre. Sndeed, all
discovery costs money. The evidence suggests that this is precisely the ocedsemivoiced

fee. [E.g, Dkt. 97-12 at A*The gathering of this informann is timeconsuming for Salesfce

... 7).] Plaintiffs’ argument that Angie’s List is attempting to pigeonhole a “propotitgha
argument into a “control” issue is therefore wtaken.
To conclude otherwise could introduce perverse incentives into litigation involving

corporate entities. The Salesforce platform is a tool employed specifcalig Angie’s List in
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facilitating itsemployeesiwvork responsibilitiesThe data at issue pertarclusivelyto these
activities. Angie’s List cannot avoid producing these data with the excuse that it has oedisourc
critical components of their employees’ work tasks, all while taking full adgarghthe
benefits of that outsourcing relationship. Where would the line be drawn? Could companies be
heard to have stored othertmal employment records with third parties and then resist
production on the grounds that the third party holdsdht?

The Court need not resoltleesecomplicated issues in this case. Here, Plaintiffs have
met their burden of demonstratitigat Angie’s Listhas degal right to obtain the background
datg having provided evidence #hgie’s Lists ongoingcontractual relationship with
Salesforce, the fact that Salesforce specifically logs this data for Ahggela the ordinary
course of their business relationship, and Angie’sd dg#monstrated ability to retrieve the
background data. Accordingly, the Court concludes that Plaintiffs request for pooducti
properly seeks documents within Angie’s List's “possession, custody, or camticét Rule
34(a).

B. Cost Shifting

Having determined that the background data is within Angie’s List’'s controGdhet
turns to who must pay for the production thereof. The parties agree that courts haveattity aut
to order cosshifting where producing electronically stored information is unduly burdensome or
costly. The parties disagree, however, on whether this is an appropriate casg&iemgst
shifting. Angie’s List asks the Court to order Plaintiffs to pay for the rantatwo years b

background data, largely based upon its argument that the remaining recandy ararginally



relevantas against their castPlaintiffs maintainthat Angie’s List should bear all of the cost,
arguing that the remaining records are highly relevant

1. RelevantFacts

Notwithstanding Angie’s List’'s repeated refrain that TimeTracker pes/ttie most
accuratepicture of Plaintiffs’ working hours, Plaintiffs have produced ample evidence
suggesting that this may not be the cadéhis evidence falls genehglinto three categories:

The first of these includes Plaintiffsivorn declarations and deposition transcripts
alleging that their supervisors instructed them not to record certain overturseedrdhat they
were unable to do so, particularly when working from home. Angie’s List, forntsgravides
evidence thaits policy required Plaintifféo accurately record their hours astdctly prohibited

themfrom working off of the clocKE.g, Dkt. 399 3;Dkt. 1105 at 4, though apparently no

employee was disciplined for violating this polidkt. 1105 at 45].

Second, Plaintiffs point to the gap in the TimeTracker records of nonparty Cody,Boillot
a plaintiff in a related case against Angie’s Lifbkt. 85-1] Boillot’s records reflect a yet
unexplained four month gap where no time was recorded, despite having awockestorded
time during that period. Ifl.] Plaintiffs do not, however, note asiymilar obvious omissions

from any of Plaintiffs’ recordm this matter

! Note, however, that Angie’s List does not argue that Plaintiffs’ reqgiestside the Rule 26(b)(1)
scope of discovery, which is limited to discovery “proportional to the nddtie case.”Fed. R. Civ. P.
26(b)(1) This ruling would necessarily preclude a finding thatdiseoveryrequest was disproportional,
evenif such an argument had been raised.

2The Court of course makes no assessment of the merits of Plaintiffs$ cIBum some discussion of the
evidence unearthed thus far in this litigation is both necessary arapepfe given Angie’s List's
argument that the Salesforce background data ratiebility and relevance
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Finally, there are the Salesforce records themselves. Salesforce’s scisv@escribed
above, automatically logsach user’s actions whilesing the sales platformDkt. 100 Dkt.
103-2] According to Avanti Sardesai, a Salesforce employeegenerated recortisan be
used, among other things, to determine what activities an Angie’s List Utannped in
Salesforce and the date and time when those activities were perforfpéd.”.009 13.]
Howe\er, the background logging is not a time clock nor is it designed to record a user’s
working hours. Dkt. 103-2 7.] It records manual and automated baokgd log eventsFor
“certain logged entries,” the system produces log data that does not revdantihetevent was
manually initiated (by an employee) or automatically initiated (by the compwiensy [Id.
14.] By process of elimination, thea| other log entries not withithese “certain logged
entries” do reveal whether they are generated by automatic or manualesctiviti

Three of the plaintiffs provide sample comparison data of Salesforce andrackeim™
data from the one year of Salesforce data that Angie’s List hasqawd hese three Salesforce
data setreveal eventtogged outside of the time covereddgch employee’self-reported

TimeTracker records[CompareDkt. 97-2 Dkt. 97-3 andDkt. 97-4(TimeTracker records)

with Dkt. 98-2 Dkt. 98-3 Dkt. 98-4 andDkt. 104-2(Salesforce records)Aside fom one week

of Salesforce data from Plaintiff Erin Burgess’s datatkese Salesforce daganerally show
logged entries that, if manually generated, would be consistent with workieigasbours
outside of the ordinary working day. One week of Ms.ggas’s datset, howevershows log

entriescovering 165.75 hours (out ottatal of 168 hous in the week) [SeeDkt. 98-2 Dkt. 104-

1.] Ms. Burgess, via affidavit, explains that she has a sleep condition and that ath#mes
worked straight through multiple nightsDKt. 110-2] Neither partyidentifiesany other

Salesforcerecordreflectinglogged events throughout all hours of a night.
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While Angie’s List was invoiced $15,000 for one year’s worth of background data and
represents that it would cost an additional $30,000 to produce data for the remainingéwo yea

[SeeDkt. 103-21 6;Dkt. 103-3, Salesforce initially requested $90,000 for just one pédata

[Dkt. 97-11 at 4

2. Discussion

The Court has the authority to proportion the costs of e-discovery in cases of undue cost
or burden.SeeFed. R. Civ. P. 26(b)(2Dppenheimer Fund, Inc. v. Samsle437 U.S. 340, 358
(1978) As both parties obserwdistrict courtsin the Seventh Circutiave transmuted the test
for whether discovery is proportional under Rule 26(b)(1) to guide the court’s aliedret
whether to shift discovergosts. SeeWiginton v. CB Richard Ellis, Inc229 F.R.D. 568, 572-73
(N.D. lll. 2004) see, e.g.llliana Surgery & Med. Ctr. LLC v. Hartford Fire Ins. GdNo. 2:07-
CV-3, 2014 WL 1094455, at *12 (N.D. Ind. Mar. 19, 20{ebllecting cases)annex Books, Inc.
v. City of IndianapolisNo. 1:03ev-918-SEB-TAB, 2012 WL 892170, at *3-4 (S.D. InMar.
14, 2012) These factors, along with the Court’s discretion to consider any other fietbits
finds appropriate, include:

1) the likelihood of discovering critical information; 2) the availability of such

information from other sources; 3) the amount in controversy as compared to the

total co$ of production; 4) the partiesésources as compared to the total cost of

production; 5) the relative ability of each party to control costs and its inednti

do so; 6) the importance of the issuestake in the litigation; 7) the importance

of the requested discovery in resolving the issues at stake in the litigatothB)

the relative benefits to the parties of obtaining the information.
Annex Books2014 WL 1094455at *3 (quotingWiginton 229 F.R.D. at 573. The party
seeking cost shiftinghustrebut the “presumption that the responding partxst bear the

expense of complying with discovery regis.” Oppenheimer Fund37 U.S. at 358ed. R.

Civ. P. 26(b)2)(B).
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https://ecf.insd.uscourts.gov/doc1/07315855927
https://ecf.insd.uscourts.gov/doc1/07315855928
https://ecf.insd.uscourts.gov/doc1/07315831267?page=4
https://www.westlaw.com/Document/NCBF83860B96411D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic1e0afe09c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_358
https://www.westlaw.com/Document/Ic1e0afe09c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_358
https://www.westlaw.com/Document/I65636214542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_572
https://www.westlaw.com/Document/I65636214542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_572
https://www.westlaw.com/Document/I7702d97fb0ed11e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I7702d97fb0ed11e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I03af8a24710011e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I03af8a24710011e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I03af8a24710011e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_3
https://www.westlaw.com/Document/I7702d97fb0ed11e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I65636214542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_573
https://www.westlaw.com/Document/Ic1e0afe09c1e11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_358
https://www.westlaw.com/Document/NCBF83860B96411D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCBF83860B96411D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

As for the first, second, sixth, and sevefdbtors, collectivelyaddressed to likelihood of
discovering critical information unavailable from other sour&sintiffs are not requesting
these records on a blank slate as part of a fishing expedition. Rather,fBlaavd already
produced substantial evidence thatild undermine the asserted accuracy of thersplirted
TimeTracker records in the form of affidavits, demonstrated inaccuracissliot’s records,
and Salesforceecords that strongly suggest employee activity outside dintegeflected on
TimeTracker. The Court is not persuaded that the second affidavit of Ms. Sardesai, proffered b
Angie’s List, substantially undermines the likely probative value of the Saledfaxkground
data. First, the same Ms. Sardesai offered an affidavit suggestinigetitata would be useful in
determining when employeéave engaged in activign the Salesforce platform. Second, and
more critically, all Ms. Sardesai clarified in the second affidavit was thagfoBevents cannot
be determined to be manually geated. Without more to go on, the only reasonable conclusion
that the Court may draw is that substantially all of the remaining event logs cienbied one
way or the other.

Nor is the Court persuaded by Angie’s List’s attack on Ms. Burgess’s aleofie
nearly-continuous activity reflected in her Salesforce records. For one, Rtahaife responded
with at least a credible explanation for this oddity. But even if the Court gave nitoréudit
explanation, most critical is that the omeek anomaly in Ms. Burgess’s dataisgtist that—an
anomaly particularly in the context of the full year's background data already proédifce
background events were regularly logged throughout multiple nights, Angst’'sHould have
brought such to the Court’s attention, consistent with its burden of demonstrating the
appropriateness of cost shifting. Thetiterfailure to do so strengthens Ms. Burgess’s credibility

and the overall reliability of the Saleste data set.
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Plaintiffs’ claims dependn demonstrating that they worked hours—frequently from
home when there would be no relevant data reflected on \atekdars or badge swipe
records—that were not reflecteith TimeTracker. They have averred that such hours occurred
and the background data already produced lends suppbos® avermentsotwithstanding the
fact that “certain” log entries may have been compgégrerated. The fact that tBalesforce
systen was not designed to track hoursésther here nor therany usergenerated event logs
that do no correspond to TimeTracker hours are criticadPlaintiffs’ claims thathey worked
uncompensateavertimehours. Thus, the Court concludes that these factors wemigly
againstcost shifting.

The third and fourth factors, addressed to the costs of production compared to the amount
in controversy and the pees’ resources, likewise weigtgainst cost shiftingForty-nine
plaintiffs, all natural personsllege thathey were instructed not to recardrtainovertime
hours over the statutory period of three yedisis total will likely blossom if the Court grants
Plaintiffs’ renewed request for colleeti action certification. The asserted $30,000 price tag on
the remaining two years of backgrousckasily outstripped by the amount in controversy.
Moreover, Angie’s Lishas ample resources to comply with its discovery obligations.

The fifth factorimplicates the ability and incentive of the parties to control discovery
costs. While the parties may share a desire to keep costs down, Plaintiffsdvaskedor
evidence that Angie’s List negotiated the cost of producing one yeaosds from $90,000 to
$15,000. Dkt. 97-11] Angie’s List thus has a demonstrated ability to control costs with respect

to this particular dicovery request. This factor also weighs against cost shifting.

3 Moreover, Angie’s List positionappearso beprimarily tactical given thatit has likely spent a
considerable portion of the anticipated $30,000 cost of production in opfpaintffs’ discovery
request for the past ten months.
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https://ecf.insd.uscourts.gov/doc1/07315831267

Theeighth factor, addressed to the relative benefit to the parties of obtaining the
requested discovery, “is the least important because in discovery the requestedtiah is
more likely to benefit the requesting party. In some cases, the informadipaiththe producing
party, in which case it is more fair to require the producing party to pay forstwvery.”
Wiginton, 229 F.R.D. at 577 (N.D. Ill. 2004)in this case, the information could aid Angie’s List
if it is consistent with Plaintiffs’ TimeTracker records. This factor weighsmahy against
cost shifting.

The relevant factors, especially those addressed to the importance of the giatover
issue all weigh against cost shifting. Angie’s List has failed to rebut the presumipéibit
must pay for producing the requested discovery.

IV. Conclusion

The dock has ticked long enough ¢ims diovery dispute, which began in June 2016
whenPlaintiffs served their firstequest foproduction on Angie’s List. Okt. 97-6] Plaintiffs
have established that Angie’s List has control over the Salesforce bantgtata. Angie’s List
has failed to establish that cost shiftinggpropriate. Accordingly, the CouBRANTS
Plaintiffs’ Motion to Compel Dkt. 959 andORDERS Angie’s List to fullyrespond to Request
No. 5 of Plaintiff's First Request for Production of Documents to Defendant on or M#gré,

20174

SO ORDERED. 47 g fFl ) .

Dated: 10 APR 2017 Marl! T Dinsrﬁre

United States{#agistrate Judge
Southern District of Indiana

4 As the prevailing parties on their motion to compel, Pldséfe entitled to “reasonable expenses
incurred in making the motion, including attorney’s feesed. R. Civ. P. 37(a)(5)(A)Any request for
such fees, along with detailed supporting documentation, shall be filed on @ Aefib24, 2017. Any
response is due on or befdviay 8, 2017 Plaintiffs may reply on or befoiday 15, 2017
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https://www.westlaw.com/Document/I65636214542711d9bf30d7fdf51b6bd4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_344_577
https://ecf.insd.uscourts.gov/doc1/07315831262
https://ecf.insd.uscourts.gov/doc1/07315831243
https://www.westlaw.com/Document/NA31111F0B96511D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Distribution:

Service will be made electronically
on all ECFregistered counsel of record via
email generated by the court’'s ECF system.
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